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THE LIABILITIES OF PARTNEB8 OF JOINT-STOCK CX)MPANIEa 



Wii are now to consider tlie liability to contribute on 
the part of shareholders who become such while the 
company is carrying on business, and who acquire 
their shares from the company. 

In all the cases which have been decided on this 
point, the defence has been that the purchase was 
induced by misrepresentation or concealment — ^that 
the contract was thus tainted by the fraud of one of 
the contracting parties, and that it fell therefore to 
be set aside, and the parties remitted to their original 
position. In one action against the liquidators of the 
Western Bank, it was also pleaded that an ipiofado 
dissolution of the company had taken place, and that 
the sale was therefore void — ^but no judgment was 
pronounced, in this case, which it is understood has 
been compromised. 

The misrepresentation may be contained in reports 
made by the directors to the shareholders, or in a 
published prospectus, or it may be verbal — made by 
the directors at a meeting, by some one of their num- 
ber with or without the authority of his colleagues, 
or by the manager or other oflBcers of the company. 
Considerable niceties have arisen from the mode in 
which the misrepresentation has been made, and the 
channel through which it has reached the purchaser. 

It is not easy to reconcile the decisions, which are 
chiefly English. And certain views which had begun 
generally to prevail, have again been unsettled by the 
recent case of ex paiie Nicol in re The Royal British 
Bank, 22d Jan., 1859. That our observations may 
Lave any practical utility, it will therefore be necessary 
to trace the current of the decisions. 

In BelVs Case, Jurist, II., p. 844, an insurance 
company projected in 1852, and completely registered 
in 1853, was in an embarrassed position before the 
end of that year, and in 1854 there was a distress for 
rent. In 1855 a prospectus was issued, bearing that, 
in consequence of a great extension of business, the 
directors had resolved to increase the capital Bell 
YOU n. 



was induced by this prospectus to take shares. Bdd, 
by the Master of the BoUs, that he was not liable as 
a contributory. 

The misrepresentations in ffolfi Cai9, 22 Beavan, 
p. 48, were made by <me of the directors, ffeld, that 
Holt was liable to contribute. " Though it is possible 
" he may be able to sustain an action against the 
*' director who so deceived him, yet, as between him 
*'and all other innocent members, they had a right of 
'' contribution agidnst him." — Matter of the Bolls, 

In the case of Bernard, 5 De Q. d; S. 283, a 
person who held 50 shares in a company, purchased 
50 more, relying on information given by the manager 
in answer to inquiriea Held, that he was liable, as 
the inaccurate representation of the manager, how- 
ever fraudulent, would not relieve him. 

In Bumes v. Fennel, H. L 2 Chirk, p. 479, the 
purchaser acted on the representations of the law 
agent of the company, who was applied to for infor- 
mation. Held, that he was liable to contribute, the 
directors not being answerable for the law agent, who 
was not agent of the company to bind it in saoh 
matters. 

In BrockweWs Case, Jurist, III., 879, the party 
sought to be made a contributory, was misled by a 
report adopted at a general meeting of the Bbyal 
British Bank, although he had received dividends on 
his shares. Held that he was not liable. 

The case of Ayre, Jurist, IV., p. 59G, is a lead- 
ing one, and the judgment of the Master of the Bolls 
contains a very full and lucid statement of the prin- 
ciples which he conceives should regulate the whole 
of this class of cases. Ayre became a shareholder, 
relying on the representations contained in letters 
written by the secretarj" and manager of the company, 
to the actuary, and communicated to him, and also on 
the faith of a report of the directors, of which a copy 
was sent to him. The Master of the Bolls, after point- 
ing out the distinction between the misrepresentation 



THE SCOTTISH LAW JOURNAL, 



[XTav., im. 



of a private individual and that of the company^ 
thna stated the case which fell to be made 
cut : — ^'^ What Mr Ayre has to prove is, first, that a 
*' representation was made to him, on the faith of 
*' which he became a shareholder, and that such re- 
*' presentation is untrue; and, secondly, that such re- 
'' presentation was made by the company." He then 
puts aside the representation of the secretary, and 
lays down: — ''No one as secretary or manager can be 
*'ihe agent of the company to commit a fraud, unless 
"he was expressly directed by the Board of Directors 
*'to make a particular statement, in which case it 
*' would be the statement of the company." Then, 
passing on to the report by the directors, he showed 
that it was calculated to delude strangers, and having 
deluded Ayre, he fell to be relieved. The knowledge 
of the directors that their statements were delusive and 
untrue, was held to be wholly immaterial — ''They 
*'were bound to know it; they must be held to know 
*'it; they were the vouchers to the public of the 
''accuracy of their statements; they were the company 
''itself by its proper organs, announcing to the public 
''the state of the concern." Accordingly, Edd, that 
Ayre was not liable to contribute. 

In the case of the Natvmal Exchange Co, v. Drew^ 
H. L. 2 MacqiuerCi Report, 103, the opinions expressed 
in the House of Lords on the question, whether repre- 
sentations by directors are representations by the 
company, are in precise conformity with the decisions 
in the various cases already dted. Lord Cranworth, 
and Lord St Leonards, both agreed in this, that from 
the nature of things, and from the exigencies of 
society, representations by directors, made even to 
the company, must be regarded as representations by 
the company, and do bind the company : '* Otherwise,** 
as Lord Cranworth says, "Companies would be in 
"this extraordinary predicament that they might 
" employ, nay, must employ agents to carry on their 
"concerns, and that these agents might make re- 
" presentations, be they ever so false and ever so 
" fraudulent, and yet, nevertheless, that the company 
" might and must benefit by those misrepresentations, 
'* without being at all liable to be told — ^That Lb your 
" fraud.*' 

These cases were generally regarded as deciding that, 
where a person was induced to take shares in a com- 
pany by the misrepresentations of the directors of the 
company as a body — as where they issued a report or 
prospectus containing false statements as to the position 
and affairs of the company — ^there was no liability to 
contribute; while, on the other hand, where the 
purchase was induced by misrepresentations made 
by an individual director, or a manager, or secretary, 
ot law agent, having no authority from the general 
body of directors to make eUcb representations^ the 
purchaser was not entitled to exemption. 



This distinction was dear and intelligible; but the 
case of Niool, to which we have referred, has again 
left the question in doubt. In that case, Nicol took 
shares in the Royal British Bank, on the futh of a 
report by the directors, which turned out to be false. 
On this ground alone, Yice-Chancellor Kindersley, on 
the authority of his own dedsion in BrockwdTs Ccue, 
removed Nicol's name from the list of contributories, 
and the case thereafter came before the Lords Justices 
on appeal The decision was affirmed, but on a 
different ground, in which the whole Court concurred, 
the Lord Chancellor entering into a full examination 
of the various cases bearing on the general question 
of the liability of a company for the fraud of the 
directors. Treating the opinions expressed in the 
House of Lords in the Ncctional Excluinge Company^ 
Case as extra-judicial, and therefore not binding as 
authorities upon his judgment, he stated that he was 
compelled to take a different view of the relation 
existing between the directors of a company and the 
shareholders, and after pointing out the grave con- 
sequences to which the proposition maintained by the 
lords might possibly lead, went on to say: "I cannot 
" hdp thinking that the true prindple will be found 
" to be, that in all cases— except such extreme oases 
"as that of BelPs, where the whole company was 
" considered to have been party to the fraud — ^if the 
" directors, in the course of the performance of their 
" duty, make any false or fraudulent representations to 
"the shareholders, and afterwards think proper to 
" give them authorised circulation beyond the limits 
" of the company, that a stranger who chooses to 
"act upon them, and suffers loss in consequence, 
" must either submit to, or bear what his own vol- 
"untary acquiescence in representations which are 
" not addressed to him, has brought upon him; or, 
" if he has any remedy at all, it must be against 
" those who, seeking to deceive the public generally, 
" have entitled him to make a case against them out 
"of his own individual deception as one of the 
"public.** Lord Justice Knight Bruce would have 
hesitated to take the ground taken by Vice-chancellor 
Kindersley, but affirmed on another ground. Lord 
Justice Turner, stating the question to be, whether the 
shareholders of a company can maintain a claim for 
contribution against persons drawn in by the false and 
fraudulent representation of their directors, applied 
to it the rule qui facU per aliumfacit per se, and ex- 
pressed the opinion that shareholders are responsible 
for false and fraudulent representations of their di« 
rectors. But he held that the representations must 
be made by the directors, as a body, to the party 
founding upon them, and must enter directly into the 
contract; and as Nicol had contracted on the faith of 
a report and drcular by the directors, neither of which 
was addressed to him, and which were exhibited to 
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him by an individual director, without the knowledge 
or consent of his co-directors, his Lordship would, 
if misrepresentation had been the only defence, have 
held him liable to contribute. 

The important question thus again thrown open 
cannot long remain in a state of uncertainty. We 
cannot help thinking that the wei^t of reason, as 
well as authority, is in favour of the view that the 
fraud, of the directors dans catuum contractui binds 
the company. Can it be doubted that persons are 
responsible for the fraud of those to whom they have 
entrusted the management of their affidrs, and is there 
any well-founded distinction between private persons 
and a number of individuals associated into a Joint- 
Stock Company? It is said the directors of such a 
company '' possess only a restricted authority, the 
extent of which, by proper inquiry, may be ascer- 
tained," (Lotxl Chancellor in Nioo^i C(ui) But what 
is meant by this? Put the two cases of directors of 
a company, and the salesman of a merchant The 
directors are authorised to sell the shares of the 
company, the salesman is authorised to sell the 
merchant's goods. Neither the director nor the 
salesman are authorised to induce a purchase by 
misrepresentation or concealment, but both do so, 
and the company in the one case, and the merchant 
in the other, take the benefit of the fraud. Is the 
merchant liable, on repetition, while the company 
are not? and what course of inquiry is open to an 
intending purchaser in the one case more than in 
the other, by which he could guard against misrepre- 
sentation or concealment? No doubt it is hard that 
the shareholders, who are equally innocent, should 
suffer the consequences of the fraud, but do they in 
reality suffer? It is a fair presumption that, but for 
the fraud, the shares would never have been sold, 
and if so, the shareholders would have had no daim 
against any one for contribution. But although they 
were losers, it is a plain rule of equity that, where 
one of two innocent parties must suffer through the 
fraud of a third, it must be the party who conferred 
the power in virtue of which the fraud was committed. 

No case involving this question has yet arisen in 
Scotland, but a veiy dear indication of opinion was 
given by the Lord Ordinary, Kinloch, in the case of 
Inglu, 4th Januaiy, 1859, in &vour of the view 
which, notwithstanding the doubts cast on it by the 
Court in the case of Nicol, we regard as equitable 
and sound. 



GLASGOW CIRCUIT COURT. 



The late sittings of the Justiciary Court, at Glas- 
gow, were, in various aspects, somewhat remarkable 
and interesting. 
First of all; Juty^ Counsel, and Agents were 



startled by the phenomenon of two different Judges 
breaking down, from indisposition. Lord Ivoiy 
sat one day; but was unable to resume his place 
the day following. Lord Cowan occupied the 
Bendi for a single diet, but he also had to retire; 
and the proceedings were carried through by Lord 
Ardmillan. We have spoken of thb as an unusual 
phenomenon, and we believe our readers will join ub 
in the remark. Lawyers, who have readied the 
judicial seat» very rardy require to pause thus in the 
performance of thdr duties. Whether it be some- 
thing in the judicial atmosphere, we cannot tdl; but 
so long as Judges possess suffident strength to don 
their robes of office, they seem to go on, as if by some 
unaccountable inspiration. It is only on the occasion 
of some temporary or permanent retirement, and when 
*'out of harness," that their physical or mental ener- 
gies seem to forsake them. Such, at least, is a veiy 
general impression, with reference to those who fill, or 
continue to draw pensions for having filled, the judicial 
office; and hence the circumstance we have referred 
to ezdted not a Uttle speculation. Lord Ivoiy is a 
man who has long fiUed a large space in the eyes of 
the profession; and we believe, generally speaking, 
his permanent absence would be fdt as a serious 
loss. Lord Cowan has proved a most respectable 
Judge; and any serious indisposition on his part 
would, we doubt not, be very generally regretted. 
In every point of view, therefore, it was startling to 
see the procedure of the great Western Circuit par- 
tially stopped by their indisposition. 

Connected with this, it was interesting to observe 
the effect of modem modes of communication and 
locomotion. Counsel, Agents, and Jurymen assembled 
as usual. It was announced that Lord Ivory could 
not resume his place on the Bench. A brief adjourn- 
ment occurred, and Lord Cowan made his appear- 
ance. Again, Counsel, Agents, and Jurymen made 
their appearance; Lord Cowan took his seat, but 
immediately retired; an adjournment once more took 
place, and Lord Ardmillan filled the Bench. Matters 
seemed at a standstill; the telegraph was called into 
requisition, and presto! a Judge was supplied as if 
by magic. What a mess everything would have been 
in under the old methods of communication and 
looomotionl 

The second circumstance calculated to exdte intereit 
was the spectade, so rare in a Scottish Court, of a trial 
for a regular conspiracy, attempted to be carried 
through by means of peijury. We frequently read of 
cases of the kind in Ireland. They may occasionally be 
heard of in the South; but we scarcely recollect such 
an occurrence in our Criminal Courts. The whole cir- 
cumstances of the case, too, were calculated to make a 
deep mi painful impression. The person against 
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whom the conspiracy had been directed, was a gentiie- 
man, carrying on business as a writer and house 
fJMtori who, for twenty years at least, had maintained 
an animpeached character, and who had only re- 
cently been married. He had^ in the course of his 
business, been obliged to raise an action, and obtain 
jdecree against a tenant, and the cautioner for his 
rent The whole amount was a trifle — ^not exceed- 
ing the jurisdiction of the Small Debt Court. The 
tenant was a man of middle aga His wife, accord- 
ing to her own account, was little short of forty years. 
They had a &mily, and amongst the rest, one 
daughter on the verge of womanhood. The cautioner 
Ibr the rent has conveniently disappeared, along with 
one of the parties accused, and who had been at 
liberty on bail The other two panels had been 
apparently brought into the conspira^ at a some- 
what advanced stage. But the evidence disclosed, 
the Jury unanimously found, and the Judges declared 
that the accused had deliberately entered into a con- 
spiracy, for the purpose of involving the foctor in a 
eharge of assault with intent to ravish, and thereby 
obtaining a discharge of the rent and other pecuniary 
advantages; that the wife and mother, with consent, 
or on the suggestion of her husband, was to take the 
leading part in the drama, and that this foul design 
was deliberately carried into execution, up to the 
point of the conspirators, and the woman Boyle's 
daughter, supporting their case upon oath before the 
police magistrate. 

From what transpired at the trial, and from 
onr own knowledge of what took place when Pater- 
son himself was tried for the alleged assault, his escape 
was really providentiaL Now, when such things can 
occur in this dty of Glasgow, who is safe? When 
such deliberate and systematic peijury is proved 
to have occurred in our local courts, how much 
reason is there to believe that similar, although 
not equally atrocious, crimes are perpetrated every 
day? The motive was apparently altogether inade- 
quate, even as r^rded the principal partiea The 
process to be adopted was of the most repulsive 
kind, involving an abn^tion of every natural feeling; 
and one of the prisoners, at least, appeared to have 
joined the other conspirators at the eleventh hour, 
almost on the spur of the moment. We trust that what 
has been thus disclosed will operate as a salutary 
warning to all magistrates, and other offidaLs acting 
in onr police courts, to be guarded in treating evidence 
brought before them, as in all cases necessarily true, 
because it may be concurred in by more than one 
witness. Here, no less than seven witnesses con- 
enrred in swearing, circumstantially, and consLstently 
In all but minor details, to a story which was absolutely 
fi|]i ff , 

Thers WAS a subordio«te feature in the trial of this 



case, which could not fiail to make a very painful im- 
pression upon non-professionalf as well as professions! 
auditors. 

We have already referred to the professional and 
social position of Mr Paterson, against whom the 
conspiracy was directed. He was necessarily the 
leading witness for the prosecution. Qenerally speak- 
ing, as remarked by the most recent writer upon 
sudi*subjects, (Dickson on the Law of Evidence, sec. 
2027,) <'it is not necessary in Scotland, as in some 
*' other countries, to caution the advocate against the 
''brow-beating or harsh style of cross-examination, 
''for that is seldom resorted to, and is always dis- 
"couraged in onr courts. A truthful witness is 
" entUUd to he treated with courtesy; and with some 
" allowance for being in a position, perhaps an anxious 
"and painful one, which he has rarely, if ever, 
"occupied before. Nor should hesitation, or even 
"slight errors, and inconsistencies, on his part, in- 
"duce an opposite treatment, for they can usually 
" be accounted for without supposing that he meant 
" to deceive. Besides, imputing falsehood to a.truth« 
" ful witness, or treating him as dithanest, is impolitic 
" as well as unfair, for it usually enlists the sympathy 
" of the Jury in his &vour, and produces the very 
" opposite efiect upon the case from what the inter- 
"rogator intended." There could not have been a 
more pregnant example of the truth of these remarks, 
than the mode in which the cross-examination in this 
case was conducted, and its result. We think we are 
fully warranted in saying that the witness Paterson, 
in the painfiU and trying petition in which he was 
placed, gave his evidence clearly, consistently, and 
with every appearance of candour. One or two of 
the Counsel for the prisoners, however, seemed to as- 
sume, as a matter of course, that the foul charge which 
had been brought against him was necessarily well« 
founded; and, in consequence, he was pertinadoualy 
assailed by questions such as these : — Whether he 
had given money to one of the witnesses, named 
M'Coll, to give evidence in the cause? Whether he 
was in the habit of letting any of his houses to be 
occupied as brothels? Whether, and how often, 
he had himself been in such places? Whether he 
had, in certain circumstances pointed at, been in 
company with prostitutes, for improper purposes? 
Whether he had ever been "laid hold of" by any 
other female, in the way described in his evidence as 
applicable to the woman Boyle? And — we suppose 
by way of being excesnvely clever — ^whether his 
own Mfiie had never laid hold of him in the way re* 
ferred to? 

No doubt all this received the very marked repre-> 
honsion, not only of the Judge, and the Jury, but of 
the general audience. But what we now venture to 
say is, that it wei^t entirely beyond the privilege of 
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Counsel ander the ciroamstances. If, indeed, Counsel 
was instructed that the witness was bound, if he 
adhered to the truth, to answer such interrogatories 
in the affirmative; and if, in his brief, he had the pre- 
cognitions of other witnesses by whom he was to 
establish the truth of what was implied, in the event of 
Fater8on*8 answering in the negative, this would have 
justified such a line of examination. But no witness 
was tendered to support, upon oath, the position 
taken up by the interrogator, or even, by the remotest 
inuendo, to indicate any charge against Paterson*s char- 
acter. In these circumstances, we put it to our readers, 
whether such a total departure from the decorum 
that usually marks the procedure of our Supreme 
Courts, ought to be tolerated? And we may leave 
this matter with the remark, that we do not believe 
such an unbecoming course would have been followed 
by any procurator, before the Sheriff Courts of Glas- 
gow, or elsewhere. 

The sentences prononnced in this, and other cases, 
constituted the next feature in the proceedings at- 
tracting attention. 

The comparative disparity between crimes and 
punishments, exhibited in the different convictions 
and sentences, must have appeared to every one, 
off the Bench, as totally inexplicable; and formed 
the subject of comment, at the time, in the daily 
press. We cannot go over the whole list, but may 
remind our readers of a few examples. 

David Matheson was found guilty of having had 
in his possession a fo]*ged Bank of England note, 
knowing it to be forged, and of having uttered 
another note of a similar description. He was re- 
commended to mercy by the Jury; but his sentence 
was ten years' penal service. Thomas Miller was 
found guilty of stealing £5 in notes, and five half- 
sovereigns, contained in a letter eatruded to him as a 
Utter carrier. The case, in short, was one of theft, 
and breach of trust, by a public servant — ^a crime 
striking at the very root of confidence in our great 
postal establishments; but his sentence was limited 
to twelve months* ordinary imprisonment. 

Susan Walker was found guilty of theft,* aggravated 
by a former conviction : sentence, four years penal servi- 
tude. Mary Douglas was couvicted of theft of a pair 
of blankets: sentence, four years' penal servitude. On 
the other hand, James M*Laren was convicted of the 
crime of mobbing and rioting, ''for the purpose of 
''maltreating and intimidating persons supposed to 
"be Orangemen and Protestants,'* and of having 
"with miners' picks, and other weapons, assaulted 
"James Campbell, to the effusion of blood, and 
" serious injury of his person, by striking him several 
"blows of the neck, and other parts of his body.'* 
Th^ was aa outrage against public policy^ dictated 



by the most mischievous motives — a modified form, 
in short, of civil war, the fruit of bigotry and party 
spirit — but the Judge declared, in effect, that the 
majesty of the law should be satisfied with a sentence 
of imprisonment for four months. 

Ann Conyan pleaded guilty to theft of a brush 
from a shop, and was sentenced to four years*^ penal 
servitude. John M*Qichan was charged with the 
murder of his wife, and found guilty of culpable 
homicide: sentence, nine months of simple imprison- 
ment 

Mary M'Donald was found guilty of stealing £1 
sterling, aggravated by previous conviction, and she 
was visited with a sentence of ten years' penal ser- 
vitude. The conspirators against Mr Francis Faterson 
were found guilty of a crime, which Lord ArdmiUan 
characterised in the following among other terms:-— 
" A more grave offence than that of perjury, and 
" conspiracy by means of peijury, for the purpose of 
" ruining an innocent man, can hardly be conceived;" 
and as to which Lord Deas remarked — "I cannot 
"conceive a more atrocious offence than thia It 
" strikes at the very root of all law and justice.*' 
One would naturally have expected a punishment 
proportionate in severity to the character of the 
crime, as thus described, and its danger to society; 
but the sentence was limited to seven years* penal 
servitude for the leading offenders, and five years for 
the others — ^greatly less than that of Maiy M'Donald 
for stealing the £\, and scarcely exceeding that of 
Ann Conyan for stealing the brush I 

Take one other contrast. Thomas Bobertson was 
convicted of breaking into a house, steSaling 4s d^d 
of silver and copper money. Sentence seven years' 
penal servitude. Michael Cassidy was chained with 
the murder of the late John Macpherson, and was found 
guilty of culpable homicide. A ruffian, whose previous 
character might of itself have warranted his being 
imprisoned for the safety of the lieges, assaulted a 
respectable citizen, on the public street, threw him 
upon the pavement, and fractured his skull; and, as 
some of the witnesses said, stamped upon his pro* 
strate body; but here again the majesty of the law 
was supposed to be vindicated by a sentence of four 
years* penal servitude ! 

We have not space at present to follow out this 
subject, but one feature of it is sufficiently apparentj 
namely, the marked distinction that is made between 
offences against person, character, or the public 
peace, and those against property. The peace of a 
whole district, a man's reputation and safety from 
ignominious punishment, the very lives of the lieges, 
seem light in the balance compared with a few 
pounds, or even shillings, or the most trifling article 
of property. 

Wc shall return to the subject, generallyi in a 
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futdre number; in the meantime expressing our 
decided conviction that there is a radicid error in the 
qrstem which we have endeavoured briefly to point out. 



THE LAW OF CESSIO BONORUM. 



OuB kw of Cessio Bonomm has its foundation in 
the enactment of the Roman Code. {Code lib. 7, lit. 
71; L 4.) "Qui bonis cesserunt nisi solidum creditor 
receperit, non sunt liberatL In eo enim tantummodo 
hoc beneficium eis prodest, ne judicati detrahunter 
in carcerem.*' The insolvent who gives up his whole 
effects is not discharged of his debts, but he is freed 
from personal diligence. He cannot, after having 
obtained the benefit of this process, be incarcerated for 
dvil debts. 

An insolvent is entitled to the benefit of Cessio 
Bonomm if he is in a position to show that his insol- 
vency has arisen from innocent misfortunes, and not 
from fraud or extravagance. He is not bound to 
prove his innocence, but he is bound to afford prima 
fade evidence of it by the production of his books; if 
he be a trader, by the exhibition of a frdl statement 
of his affurs, and by an explanation upon oath of the 
causes of his insolvency, and of his whole business 
transactions. 

The grounds of objection to the granting of the 
decree of Cessio are, — 

(1.) Fraud, or fraudulent bankruptcy. But it is 
not enough to show that the insolvent has, at some 
period of his career, been guilty of petty frauds. 
The frauds must be of sud^ a character as to be 
numbered among the effident causes of insolvenqr, 
and to affect the general state of the bankifupt's 
affairs. 

Smuggling, or unlawful traffic. 
A course of dealing in contravention of the 
Tippling Act, 24 Geo. II, c 40. 

^4.^ Gross extravagance. 

(5.) Concealment of funds. 

(6.) The want of books, except in the case of petty, 
illiterate dealers; and, 

(7.) The destruction, partial or total, or concealment 
of books, or the vitiation or alteration of books, for 
the purpose of concealment. 

It is not the practice, nor perhaps is it competent 
in any case, to refuse Cessio absolutely. This would 
be equivalent in many cases to passing a sentence of 
perpetual imprisonment against a debtor. The 
Court, when it considers that the debtor is not 
entitled to the benefit of an immediate protection, 
either grants decree of Cessio, suspending its effect for 
such period as may appear just, or refuses the prayer 
of the petition in hoc statu, thereby reserving to the 
petitioner to apply for protection of new after having 
tmdergone a farther term of imprisonment, or upon 
a change of circumstances. When there is conceal- 
ment of funds, the latter course is that which is 
invariably adopted, since so long as the insolvent 
persists in defrauding and concealing his property 
from his creditors, he can never be entitied to pro- 
tection; where other objections apply, the Court 
exercises its discretion, and adopts the course which, 
in the whole circumstances, may seem advisable. 

The principles of the law of Cessio Bouorum are 




dear and well defined, but in practice much is 
necessarily left to the discretion of the judge. But 
we are inclined to think that, in most cases, rather 
too much than too little consideration and leniency 
is exercised towards the insolvent, especially in cases 
where there has not been merely folly and extrava- 
gance, but wilful wrong. For example, we find 
many Sheriffs treating the vitiation or destruction, 
by the insolvent, of his business books as a light 
matter, and ready to accept any, even the most 
incredible and transparently fictitious excuse for such 
a proceeding; whereas the destruction or vitiation 
of his books is, perhaps, the most serious charge which 
can be brought against an insolvent. Such an act is 
in itself highly culpable, and it is in nine hundred 
and ninety-nine cases out of a thousand committed 
for the purpose of concealing funds which ought 
to be made available to the creditors. Plausible 
excuses, such as in the case of vitiations, the cor- 
rection of errors, are often made; but it is im- 
possible to believe that any man who, after knowledge 
of his insolvency, destroys or vitiates by ex post facto 
alterations the records of his business transactions, 
does not do so for a criminal purpose. It ought to 
be clearly understood, that no excuse whatever will be 
received for the wilful destruction or vitiation of books. 

The mere absence of books is quite another matter. 
A petty, illiterate dealer may, and very often does, 
keep no books, simply because he is unable to do so. 
To apply to him the same rule as in cases of the de- 
struction or vitiation of books would obviously be 
an act of unjustifiable severity. Accordingly it is 
held that, where a trader is iUiterate, and his business 
transactions insignificant, the mere want of books is 
no reason for refusing him the benefit of the process 
of Cessio Bonorum. 

When a trader finds himself insolvent, and unable 
to meet his liabilities, we often find that he vexa- 
tiously litigates actions brought by his creditors for 
claims which are unquestionably well founded, and 
against which he has no real defence; thus not merely 
occasioning great expense and annoyance to his credi- 
tors, but squandering his estate in law expenses. So 
£Eir as we are aware, an allegation of conduct of this 
description has never, in Scotland, been held to be a 
relevant ground of objection to an insolvent obtaining 
decree of Cessio; and it has been said, that to hold 
such an objection relevant would be to make an 
alteration on the law, however proper, still only 
competent to the legislature. Tet it appears to us 
that this is a mistake. Fraud and- extravagance are 
relevant grounds of objection, and the debtor who, 
in mala fde and to serve his own private ends, 
squanders the funds of his estate in resisting, by 
vexatious litigation, the just claims of his creditors, 
is guilty both of fraud and extravagance, not the less 
culpable though committed under the doak of legal 
forms. 



REMUNERATION OP PROVINCIAL AGENTS. 



A PBOViNCiAt AQENT, employing a solidtor in Edin- 
burgh to conduct or defend a suit in the Supreme 
Court, is personally responsible, unless by an ex- 
press agreemefit it ba9 been arranged that be shoulc^ 
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not be 80, for the whole costs incurred to the person 
he employs. For this responsibilitj he gets no con- 
sideration. The business performed is not for his, 
but his client's benefit ; and it is a fact sufficiently 
impressed upon the minds of all who have had the 
labour of procuring the information required by the 
Edinburgh agent in conducting a case, and have 
incurred the responsibility of advising a client whose 
interests require to be vindicated or defended in the. 
Court of Session, that it is almost a waste of time 
and labour to maJce out an account, for he is allowed 
next to nothing. It is strange that a profession 
which gets so much credit for attending to its interests 
should have endured this state of matters so long. 

The grievance, we think, is twofold: 1st, There is 
the pecuniary liability; and 2d, The fact that the 
country agent gets, we may almost say, no remunera- 
tion for his labour. 

As to the first, the remedy is .of the simplest kind. 
Every country agent should stipulate expressly with 
his Edinburgh correspondent, that he should not be 
held responsible for the costs. There is nothing 
inequitable in this. The country agent is not to be 
benefited by the result. He has no interest in it if 
he stands merely in the relation of agent to his client, 
other than the desire which he must have to see the 
soundness of his advice confirmed by the decision 
or the reward of his labour in a successful issue. 
On the other hand, the Edinburgh agent gets a case 
and a client, and there is no reason why, by the mere 
fact of these coming to him through another agent, 
he should thereby get a cautioner for the Bolvency of 
the client. Of course, if the country agent, knowing 
that the client was in bankrupt or even needy cir- 
cumstances, failed to reveal the fact, then it would 
only be equitable that he should be held responsible, 
but there is no reason why his responsibility should 
be extended any farther. 

The question of remuneration is a most difficult 
one. It is well known that, in many cases, a great 
part of the labour, so far as the agency is con- 
cerned, is, and must be performed by the country 
agent. To take one instance. In an advocation 
it is necessary, at least in most cases, that the agent 
who has managed the case from the beginning, 
should attend at a consultation before the hearing, 
and also at the hearing of the case. The auditor 
allows nothing for such attendances, and unless the 
expense is incurred at the special request of the 
client, the agent appears to have no claim for 
them. The result is that there is often no consulta- 
tion at all, and most firequently delays and difficulties, 
often involving great expense, take place in conse- 
quence of the absence of the agent from the hearing. 
Many other instances might be given in which the 
time and attention of the local agent are necessarily 
occupied, and for which no remuneration is allowed. 
There are, it appears, two remedies for this state of 
matters, either of which would meet the case. Either 
the country agent should be recognised as a necessary 
agent in the cause, and his account, when the case is in 
the Court of Session, should just be dealt with on the 
same footing as if it had been in the Sheriff Court. 
Or the practice observed in England should be fol- 
lowed here. In England, court business is conducted 



as between the provincial and metropolitan solicitor on 
the principle of agency. The provincial solicitor, we 
understand, has no account. The whole account is 
kept by the London solicitor, and each at the end 
gets one-half— or other proportion as may be agreed 
on— of the fees. 

We would recommend the matter to the anxious 
consideration of the profession <i8 oae which ealls for 
some remedy. 



Thi Practice of the Commissaby Courts ih Scot- 
land, WITH AN Appendix Containing Acts of 
Faruament and Sederunt, Fraotical Forms, 
ETC. ©y WnxiAM Alexander, Writer to Her 
MiQIesty^s Signet, Frincipal Clerk and Registrar of the 
Commiflsary Court of Edinburgh, Author of Abridg- 
ments of the Acta of the Farliamenta of SootUnd, and 
of the Acta of Sederunt of the Lords of Council and 
Session, etc. Edinburgh: Adam & Charles Black, 
North Bridge; London: Longman & Co. 1869. 

To use the language of morning journal critics of the 
present day, the *^ getting up" of this volume, so far sa 
the publishers are concerned, is all that could be desired. 
We wish we could say as much of the labours of the 
author. The position Mr Alexander has long held in 
connection with the Commissary Court, coupled with 
his reputation as a successful bookmaker, warranted us 
in tiie expectation that the present treatise, so far as 
it extended, would prove to the legal professiou generally, 
at least, a sound practical guide. The result of a perusal 
of the work is a disappointment. 

A necessity for some work, such as the present, arose 
in a. great measure from the passing of the Intestate 
Succession Act of 1855, and the Confirmation and 
Probate Act, 1858. Previous to the passing of these 
Acta, the practice in the CommisBary Courta was pret^ 
uniform, and at the same tima generally understood. 
Suhseqaently, some little difficulty and confusion were 
felt as inseparable from the administration of Statutes 
effecting radical changes in the then existing order of 
things. In this state of matters, no one could have 
been better fitted, by position and experience, than Mr 
Alexander, to assist the provincial practitioner in the 
solution of difficulties, and at the same time to obtain, 
in the whole Commissary Courta of Scotland, something 
like uniformity in practice; but the opportunity has 
been lost, and Mr Alexander resta satisfied with the 
production of a volume which will not meet the wants 
of the majority of the legal profession — and which is in 
truth a mere wordy addross to the practitioners in the 
Commissary Court of Edinburgh. 

Mr Alexander treata his subject in a series of eighteen 
chapters, starting with the History, Constitution, etc., 
of the Commiasary Courta, and winding up with a 
chapter on the " Meaning of Words " — a chapter which 
in this volume we think might have been turned to 
greater account. In the little essays contained in these 
chapters, in so far as subjecte affected by recent legisla- 
tion are avoided, the author feels prett}^ much at ease, 
and ventures to assert as law what Stair, Erskine, and 
Bell have in earlier times hinted; but when, in his 
dissertation on the Rules of Succession in Moveables, he 
is called upon to deal with the Intestate Succession Act, 
1855, he feels himself in trouble; and while he finds (pp. 
22, 23) that " Where any person dying intestate shall 
^^ predecease his fiftther without leaving issue, his father 
" shall have right to one-half of his moveable estate in 
" preference to any brothers, etc.," he is not so sure as 
to what is to become of the jus relktae. The poor 
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widow has been OTerlooked by the legislature, and Mr 
Alexander ia not quite sure he can do anything for her. 
This is a troublesome question; so also is, What, in the 
oase of the father taking in virtue of the Act, is the ex- 
tent of his right of succession — ^is it a half or a fourth of 
the whole estate? These are not to be disposed of in the 
off-hand manner the author can occasionally afford to do, 
as in the following paragraph (p. 43): — *^ Where the 
** defunct has died intestate before his father, without 
^* leaving issue, the &ther is entitled to the office of 
'* executor jointly with any brothers or sisters of the de- 
^^fiinct, or their descendants who may have suryiyed 
.Vsuch intestate, sec. 8" of Act of 1855. The author 
here aasumes that the Act, per expresmm^ confers upon 
the £Either not onl^r the right of Succession, but, in a 
definite order, the right of Administration fbr behoof of 
all concerned. 

The Appendix to the volume contains, besides the 
Statutes referred to in the context, a variety of forms 
intended to be used in the different branches of^m- 
missary Court practice. We have space to notice only 

MR Alexander's form. 
Unto the Honourable the Commissary of Edin- 
burgh, the Petition of A. B., residing in George 
Street, Edinburgh, Executor, nominated and 
appointed in a l^ust Disposition and Settlement, 
dated 1st January, 1859, executed by the deceased 
C. D., Writer to the Signet in Edinburgh; 
Humbly Sheweth, — 

That the said C. D. died at No. Queen Street, on or 
about the 31st day of December, 1858; and had at the 
time of his death his ordinary or principal domicile in 
the County of Edinburgh. 

That by the said trust disposition and settlement, the 
deceased conveyed to the petitioner, as his executor 
generally, all heritable and moveable estate, means and 
effects then belonging, or which should belong to him at 
the time of his death; aiid the petitioner is about to 
enter on the possession and management of his estate. 

That the said deceased, C. D., left jpNgrsonal estate and 
effects in other parts of the United Kingdom as well as 
in Scotland ; and the petitioner is desirous to include in 
the inventory of his personal estate and effects to be 
given up in your Jjordship's Court, any personal estate 
or effects of the deceased situated in England, or in 
Ireland, or both. 

That by the Confirmations and Probate Act, 1858, it 
is, inter alia, enacted that ** it shall be competent to 
*^ include, in the inventory of the personal estate and 
" effects of any person who shall have died domiciled in 
** Scotland, any personal estate or effects of the deceased 
*^ situated in England, or in Ireland, or both, provided 
'^ that the person applying for confirmation shall satisfy 
" the Commissary, and that the Commissary shall, by 
" his Interlocutor, find that the deceased died domiciled 
*Mn Scotland, which Interlocutor shall be conclusive 
*^ evidence of the fact of domicile." 

May it therefore please your Lordship to take the 
premises into your consideration, and to find that the 
deceased C. D. died domiciled in Scotland, and that it 
is competent to include in the inventory of his personal 
estate to be given up in your Lordship^s Court, any 
personal estate or effects of the deceased situated in 
England, or in lb-eland, or both ; or to do otherwise in 
the premises as to your Lordship shall seem proper. 

According to Justice, etc. 

Mr Alexander is evidently not sure that a finding as to 
domicile is sufilcient to put him in a position to include, 
in the inventory, estates situated in England or Ireland, 
or both; he wishes the assurance of the Commissary on the 
point, and also that a statute should be declared good 

WW. 

Apart from its value as a narrative of Edinburgh 



one or two of these. In the second and third forms (pp. 
156, 7) — Oaths to Inventories of Personal Estate—wa 
find the author takes no notice of a provisioa in the 15th 
section of the Confirmation and Probate Act, 1858, ** that 
*^ the said affidavit shall also separately specify the value 
*'*' of the said estate and effects in Scothuid,'' a provision 
which has been held in some Courts to apply to such 
oaths. At the same time, we are recommended to in« 
sert, in terms of the instructions of the Commissarieg 
of Edinburgh to their Clerks (1823), a statement 
** whether confirmation is or is not required, and in whose 
favour,'' the omission of which, in Edinburgh practice, 
entails upon the applicant for confirmation the trouble 
and expense of a second oath before he can obtain extract 
— a state of things which, we are happv to say, does not 
exist in the Commissary Courts generally. 

As a fair specimen of the style adopted by the author, 
we quote Mr Alexander's ** Petition for finding as to 
domicile," and contrast with it the form given by 
Mr Soutar at p. 287 of his Styles. Here they are 
both:— 

MR SOUTAR's fork. 

Unto the Honourable the Commissary of the County 
of P., the Petition of A. B., Solicitor in C, the 
Executor Nominate of [or. Dative quft next df 
kin to, as the case may be,] the late A. Y., Mer- 
chant in Z. ; 
Humbly Sheweth, — 
That the said X. Y. died at Z. on the day of 

, domiciled in Scotland. For the year preced- 
ing his death, he resided j^or, had a dwelling-house, or, 
carried on business] in Z., m the Parish of Z., and County 
of P. [as the case may be], conform to certificate by the 
Begistrar of the Parish of Z., dated the day of 

, herewith produced. 
That the petitioner is desirous to include in the in- 
ventory of the personal estate and effects of the said 
X. Y., the personid estate and effects of the said deceased, 
situated [both] in England, [or, and in Ireland,] in terms 
of the ninth section of the *^ Confirmation and Probate 
Act, 1858." 

May it therefore please your Lordship to find, in terms 
of the foresaid section of the said Act, that the said de- 
ceased X. Y. died domiciled in ScotUmd. 

According to Justice, etc. 



practice in the Commi^ary Court, we have not much in 
the volume to recommend it to the legal public. The 
spice of egotism which pervades the whole might judi- 
ciously have been saved; and we rather think that, 
while this volume increa£es the long list of the author^s 
efforts in bookmaking, it will not Mid to his reputation 
as ft writer. 
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THE SMETHURST TRIAL 



Tbb last few yean have unfortunately added more 
than an average number to the liat of modem catmu 
cdebreB. Scarcely had the public mind recovered 
firom the ahock produced by the diBclosures in such 
cases as that of Eirwan, than the same painful and 
horrible interest was revived by that of Palmer. Other 
cases followed in close succession, and with painful re- 
gularity, but the culminating point has now, we trust, 
been reached in the recent trial for murder of the 
notorious Smethnrst. Whilst deficient in some of 
the more horrible details elicited in previous cases, it 
yields to none of them in interest from the uncer- 
tainty or doubt which the recent exercise of the 
Royal prerogative has cast upon the question of the 
prisoner's guilt We have hitherto, whilst calmly 
noting the different phases of the case, refrained 
from making them the subject of comment — seeing 
that, while the facts on which the original sen- 
tence was founded were under review, and the 
verdict of the Jury itself challenged — whilst the 
deliberate summing up of the eminent Judge who 
presided at the trial was eztra-judicially, and by 
an irresponsible, strongly biassed, and self-elected 
tribunal of medical men, quasi chemists, anti-capital 
punishment advocates, et hoc genus cmne, ridiculed 
and controverted; and the result of thcfinal appeal 
to the Home Secretary uncertain, our observations 
might appear uncalled for, or at least premature. 
Even now, when the result is known, and the fate 
of Smethnrst has been determined, it is almost im- 
possible to arrive at a just conclusion on the merits 
of the case. Recent disclosures have plunged the 
facts into greater obscurity than ever. It is not our 
intention to go over the evidence critically, with the 
view of assisting our readers to form an opinion as 
to the soundness of the verdict of the Jury. We 
have no wish to re-argue the case; but we propose, 
while the events are still recent, to give a short 
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narrative of the circumstances, and to state our viewi 
on the question whether this was an instance in 
which the Home Secretary should have interfered. 

The prisoner, Thomas Smethnrst, was indicted 
for. the murder of Isabella Bankes. From the 
evidence it appeared that while residing with his 
wife at Bayswater, he made the acquaintance of Miss 
Bankes, and that an illicit intercourse shortly after- 
wards followed. Mrs Smethnrst could not be igno« 
rant, and indeed it was proved that she was ao« 
quainted with the nature of the intimacy which 
subsisted between her husband and Miss Bankes^ 
but she seems to have taken no steps to break it off 
This may seem surprising, but when we become 
aware of this lady's own antecedents, and the sns« 
pidous circumstances attending her marriage with 
Smethnrst, it is not so extraordinary that she allowed 
his infidelity to paw without remonstrance, or that 
she expressed but little anxiety or regret when he 
ultimately left her society to cohabit with Miss 
Bankes. Had she called public attention to his 
conduct, it is quite possible, from what has since 
transpired, that Smethnrst might not have scrupled 
to repudiate his first marriage and have rendered 
Mary Durham herself liable to a charge of bigamy. 

However that may be, it is proved that Smethnrst 
and Miss Bankes were married according to the forms 
of the Church of England, on the 12th of December, 
1858. They cohabited for some time at different 
places, but they ultimately removed to Richmond, 
the scene of the alleged murder. Here they lived 
happily enough, so far as the trial has disclosed 
their mode of life, until about the middle of April, 
when Miss Bankes was seized with illness. For a 
few days after this illness commenced, the prisoner, 
who was a retired medical practitioner, attended 
Miss Bankes himself, and the evidence of the 
persons with whom they resided shows that he did 
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80 with apparent tenderness and afifection. From the 
beginning to the end of her illness he was scarcely 
ever absent from her bed-side, and nearly all the 
food and medicine she received was from the hand 
of the prisoner. As the disease increased, and the 
symptoms became more aggravated^ the prisoner 
called in the professional assistance of Dr Julius of 
Richmond. This gentleman regarded the case as 
one of diarrhoea and bilious fever^ and prescribed 
accordingly. The disease did not yield to his re- 
medies, and he accordingly called in his partner Dr 
Bird. Dr Bird approved of the treatment which had 
previously been adopted, but as it had not been 
successful, other medicines were resorted to. These 
also failed, and the physicians, both of them gentle- 
men of experience and skill in their profession, were 
puzzled how to act. One of them at last suggested 
to the other that the symptoms of Miss Bankes' 
illness were those of irritant poisoning, and the 
other concurred and stated that he had previously 
formed a suspicion of the same kind. They there- 
upon reported the case to the authorities, and 
Smethurst was apprehended and brought before a 
magistrate. He was in custody for one day, and was 
then liberated on his own recognisances. During the 
tinae he was absent from her bedside, Isabella Bankes 
seems to have recovered slightly, but she relapsed^ 
and tdtimately died on the dd day of May, 18J9. 

These are the general facts of the case. For the 
prosecution it was maintained that the prisoner had 
poisoned the deceased with antimony or some other 
irritant poison, and that his motive was either to get 
rid of a connection of which he was tired — ^to avoid 
the risk of a charge of bigamy — or to secure the trifl- 
ing fortune of his victim. The prisoner s answer 
was, that not any one of these motives was to 
be found in the case, because it was plain that till 
the last he was fondly attached to the deceased — 
that he did not incur the slightest risk of being 
charged with bigamy, as the only person who could 
give information against him, namely, his first wife, 
did not care to interfere — and with regard to the 
motive last suggested, it was doubtful whether he 
had not a greater interest in her life than in her { 
death; «ind, at all events, it was ridiculous to main- \ 
tain that the acquisition of one or two thousand | 
pounds could ever be an adequate or sufficient 
inducement to a person in the comfortable pecuniary 
circumstances of the prisoner to commit a murder so 
atrocious and diabolical. 

Another fact of some importance, relied on by the 
Crown was, that the medicines prescribed to the 
deceased, as well cis her food, were almost invariably | 
given to her by the hand of the prisoner, and that he ' 
himself performed the disagreeable and unpleasant 
duties of a sick-nurse. These, it was maintained, 



indicated a criminal purpose. The reply to this 
was, that such conduct was dictated by affection and 
anxiety, and that, so far from being reprehensible, 
it was both proper and expedient that the prisoner, 
a medical man, should be as constantly as possible 
at the bedside of his sick wife. 

It was further suggested as a circumstance incon- 
sistent with the innocence of the prisoner, that he 
had attempted to prevent a visit by the deceased^s 
own sister, on the ground that the excitement of 
a meeting would be dangerous to the deceased, 
while at the same time he employed a professional 
man to attend on the Sunday in order to complete 
a Will by Miss Bankes in his own favour. It would 
have been useless on the part of the defence to 
deny that this was a circumstance of the gravest 
suspicion. But the paneVs counsel maintained that it 
was possible to explain it on the hypothesis that the 
prisoner, although innocent of the attemx)t to murder, 
believed Miss Bankes to be dying, and was of opinion 
that a visit from the sister would produce such 
excitement as would accelerate death; and it was 
also possible, at the same time, that in the expecta- 
tion of !Miss Bankes* death, he may have been willing 
to incur the risk of hastening it by calling in the 
lawyer, in order that her fortune might be secured to 
himself. 

There was in this case no evidence whatever that 
the pursuer had purchased, or had in his possession 
at the time of his connection with Miss Bankes, any 
antimony or other irritant poison, and this feature 
distinguishes it from the principal cases of the same 
description. In the greater number of these the pur- 
chase of poison was traced to the prisoner, and, in- 
deed, it was generally this drcumstanco which, in 
the first instance, suggested the culprit's guilt, and 
ultimately led to his conviction. 

We do not wish to enter into the medical part of 
the case, either as to symptoms or the result of the 
post moii^m examination. As usual in such cases, 
opinions the most conflicting, and dicta the most 
contradictory, were advanced, at the trial. The 
duty of charging the Jury, in such a case, and on such 
evidence, was necessarily a very anxious and respon- 
sible one. It was, however, entrusted to able hands, 
and although a few may charge the Chief Baron with 
bias or prejudice, his charge in Smethurst's case will 
long be remembered by the public and the profession 
as a specimen of legal acuteness, and a model of judi- 
cial impartiality. 

The jury found Smethurst guilty of murder, and 
the Judge in pronouncing the sentence of the law 
expressed his concurrence in their verdict. But no 
sooner was the verdict recorded than an unusual, in- 
deed unparalleled excitement arose as to the guilt of 
the prisoner. Professors and medical men of all grades, 
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barristers and lawyers of all ranks, and the public of 
every class, rush into print, one to narrate his ex- 
perience of similar symptoms in other cases — another 
to point out the legal defects in the evidence — another 
the moral doubt of the paneFs guilt — another to de- 
monstrate the panel's innocence. 

The result of all this excitement was, that the 
case was forced on the attention of the Home 
►Secretary. Now we have no wish to question the 
right of the Grown, to pardon a criminal, and 
uo desire to doubt the expediency of such a pre- 
rogatiyo being vested in the Sovereign. Bat we 
think that the case which we have narrated was 
not one which called for the Royal interference. 
We express no opinion on the guilt or innocence of 
Smethurst . It is sufficient for us that he was duly 
convicted by a Jury, who heard the evidence, and 
saw the witnesses. If the verdict were plainly and 
obviously not warranted by the evidence, there should 
have been a public re -investigation of some kind 
or other, and the prisoner should have had the 
benefit of every single fact or circumstance which 
might have subsequently transpired. But it was 
clearly not the prerogative of the Crown to say 
whether the verdict of the Jury is good or bad. That 
prerogative is limited^ and should be limited to the 
question of the quantum of punishment If there be 
mitigating circumstances, the Crown may modify the 
sentence, or remit it altogether. But in the case of 
Smethurst, the Home Secretary recommended a par- 
don — not on the ground that there was one single 
extenuating circumstance in the cose ; but because it 
was doubtfid in his mind whether Smethurst was 
guilty at all. What may have been the extent or the 
result of Sir George Lewis' investigation, we cannot 
say; but it certainly seems dangerous and uncon- 
stitutional to invest any one man with the power of 
reviewing and rendering nugatory the verdict of a 
Jury on the question of guilt or innocence. Sme- 
thurst was either guilty or not guilty. If guilty, he 
assuredly deserved to sufi'er the severest penalty of 
the law. If innocent, he should be fairly tried 
and acquitted. But it is wrong, both in law and 
equity, that any man should be branded as a mur- 
derer after it has been found that the verdict, finding 
him guilty, is unsound, or at least sufficiently doubt- 
ful to render it unsafe to punish him. 

We intended to have gone more fully into this part 
of the case, and to have suggested some remedy for 
the anomaly which has here occurred. But our space 
will not permit us to do so. In a future number we 
shall point out what appears to us some defects in 
the administration of criminal justice in English and \ 
Scotch Courts, particularly in i*egard to revicAv in ' 
criuiinal cases. lu the meantime it is obvious that ; 
the Royal prorogalivo is but a dangerous and ano- 



malous substitute for such a review, as while it can- 
not afford a sufficient and certain protection to the 
prisoner — ^it may, and often does, defeat the ends 
of public justice. 



BUSINESS IN THE COURT OF SESSION. 



Edinburgh lawyers are in great dismay. The busi- 
ness of the Parliament House is disappearing steadily 
and rapidly, and no man comes to the rescue. There 
is something saddening in the bare possibility of the 
ultimate and complete decay of so venerable an in- 
stitution. It niay be a little behind the age, many 
of its forms may be clumsy and unnecessary, and the 
way in which its business is despatched — or rather 
not despatched — may not be quite satisfactory. But 
yet, with all its faults, we question if any Scotchman, 
and we are certain no lawyer, would wish to see the 
Court of Session become a mere matter of history. 
It is true, however, that increasing as the country is 
in wealth and intelligence, and that, although with 
the progress of commerce, subjects of contention are 
more numerous than formerly, the rolls of the Court 
of Session are becoming shorter and shorter every 
year. The inevitable result of this, should it con- 
tinue, must be to make the offica of a Judge in that 
Court a sinecure, and to drive from the forum of the 
highest Court in Scotland the genius, and talent, and 
energy which have so long distinguished it. Re- 
duced to such a condition, the end of the institution 
would come apace in an age of financial reform. 

There is one hopeful feature, however, in the pre* 
sent state of things. Those who are, in the first 
instance, most deeply affected by this decay of busi- 
ness, have taken alarm and seem to be earnestly 
looking for the cause. In a recent number of the 
Journal of JurUpi^udencey the decrease in the busi- 
ness of the Court is established by a few figures; 
and the writer, satisfied that this does not arise from 
the want of the materials for litigation, but solely 
from the disinclination of those who possess them to 
come into the Court of Session, wisely enough looks 
within the Court itself for the cause, and he discovers 
at once that the great objection which many have to 
come into the Court is that no man can say when 
they are likely to get out of it. The objection is 
a very natural one, because a litigation is seldom 
pleasant or profitable to any one but the lawyer, 
and even to him there are some Courts in which 
he can have vei-y little either of credit or profit 
The sooner a litigation is ended, the better for all 
parties concerned; and the longer it must last in 
any particular Court, the less likely will that Court 
bo chosen, when thoro is any choioo, ns the forum 
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of contention. The delay in the Court of Session is 
80 great and so well known, that any remarks upon 
it are quite unnecessary. Nowhere is the " old, old 
sorrow of the law's delay,** as the Jownal of Jum- 
prudence expresses it, so forcibly exemplified as in 
that Court. 

This, however, is only one part of the evil. Edin- 
burgh lawyers may flatter themselves that in dis- 
covering one evil which is, we admit, quite sufficient 
to keep many out of their Courts, they have found 
the only hindrance to a large increase of business. 
But they are mistaken. Many can afford to wait 
for justice, if, in the end, they obtain it at a cost 
commensurate with the interest at stake. If, on the 
other hand, success is a loss, and failure a ruin, it is 
better to stop on the threshold. 

In some cases of magnitude the great expense 
may not be felt, but in by fu the greater number of 
cases the expense is vastly disproportioned to the 
value of the subject in dispute; and even the party 
who is successful has always something to pay. If 
a cause of the value of JS50 or JS60 is advocated from 
the Sheriff Court, the pursuer, although successful, 
will find generally that nearly a third of the amount 
is required to meet costs necessarily incurred, for 
which he has no claim against the defender, who has 
resisted a just demand. The cause of the great ex- 
pense, and the reason why so much must fall on the 
successful party, are obvious. Two counsel and two 
agents are required to conduct the case in the Court 
of Session. In the Sheriff Court the whole labour 
and responsibility are laid upon a single agent. 
When advocated, as a matter of course, the agent 
who conducted the case from the outset is called 
upon to correspond with the agent in Edinburgh, to 
attend consultations and hearings, and to communicate 
with the client. The agent in Edinburgh conducts 
the proceedings in the Court there, retains and is 
advised by counsel ; and counsel, of whom there are 
generally two, senior and junior, advise and plead. 
Where there is such a division of labour, there is 
necessarily great expense. No doubt the auditor of 
the Court of Session ignores altogether the existence 
of the provincial agent His account is disallowed, 
and forms no part of the expense of process. As a 
consequence, it falls on his client 

But we pass on to another cause of the decay of busi- 
ness in the Court of Session which is as powerful, and 
we believe less likely to be removed, than any other. 
It is the increasing confidence of the public in the local 
Courts. Of late years the jurisdiction of these Courts 
has been greatly extended, and there is every reason 
to believe that the work is by no means finished. 
By the Sheriff Court Act of 1853, too, the forms of 
procedure in these Courts have been rendered very 
simple and satisfMtoryi Year after year, therefore, 



we find that the decisions pronounced in these Courts 
are looked to as more and more authoritative and 
satisfactory. Our contemporary keeps this entirely 
out of view. No doubt he regrets that there are so 
few advocations — that there should only be 17 out 
of 1000 cases decided in the Sheriff Court brought 
under review of the Court of Session. But then the 
only reason assigned is the great delay which takes 
place in disposing of the advocation. Not a word of the 
fact that the unsuccessful parties were in many cases 
satisfied th.it the Court of Beview would affirm the 
judgment. The writer shuts his ejes to this altogether. 
He has, however, made a discovery. Every decision 
was an administration of what he terms ''the rough 
justice of Glasgow." In what particular the rough 
justice of Glasgow is distinguished firom the justice 
to be got elsewhere, the writer does not inform us. 
Is the justice of Edinburgh smooth and pleasant? 
Are all the angularities and irregularities, that render 
its administration unpleasant in the west, rounded off 
and removed in the east so as to make it palatable? 
If costliness improves the quality of justice, then 
doubtless there are some markets in which it must 
be a most excellent article. All we know, however, 
about the justice of Edinburgh from our contemporary 
is, that it is not rapid in its course. There is no 
haste in coming to judgment Everything goes on 
very slowly, and therefore we suppose we are to con- 
clude that, whatever may be its characteristics, it is 
not "rough.** 



DUTIES OF PROCURATORS FOR THE 

POOR. 

A POINT of some importance to the profession has 
been raised by the Procurators for the Poor, before 
the Sheriff Court of Greenock, involving the question 
whether or not they are bound to act gratuitously in 
establishing the paternity of illegitimate children, 
whose mothers may have applied for relief to Paro- 
chial Boards. In the case in which the point has 
been raised, a remit was made by the Sheriff to the 
agents for the poor to ascertain whether the peti- 
tioner had a probabilU eauaa litigandi; these gentle- 
men having refused to consider the remit made to 
them on the ground that the case should be proceeded 
with at the instance of and at the expense of the 
Parochial Board, a complaint was made by the in- 
spector of poor to the Sheriff (Mr Tennent), who, 
after hearing parties, ordered a short minute and 
answers to be lodged containing their views; this 
has now been done, and the matter is at present 
under the consideration of the Sheriff The diffi- 
culty vi not a new onC| it was discussed in GUsgow two 
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years ago, and the opiDion of the late Mr Sheriff Steele 
then given, and which has been, we believe, since acted 
upon, was, that in cases of this description the Paro- 
chial Board was bound to employ a law-agent, and 
pay the expenses of the proceedings, and that the 
Procurators for the Poor were not bound to take up 
and conduct such cases without remuneration. 

The decision of the question, as affecting the in- 
terests of the profession, is of some moment, and we are 
glad to find that Mr Tennent is giving the subject 
mature consideration. Appending in the meantime 
the pleadings of the parties, we shall revert to the 
subject in a future number : — 

Minute for Alexander M*Doi7ALD and Robert Blair, 
juD., writers, and procurators for the poor in Greenock, 
in the remit to them following upon the petition of 
Mart Cowak, residing at No. 1 Ardgowan Street, 
Glebe, Greenock, to be admitted to the benefit of the 
poor^s roll, with a view to establish the paternity of an 
illegitimate male child, against Donald M^Eachern, 
residing at Old Dock, Greenock. 

In compliance with the request of his lordship, the 
Sheriff-Substitute, the procurators for the poor beg to 
state the grounds upon which they maintain that they are 
not bound to proceed with the present remit. It will be 
convenient to state these grounds under the six foUowiDg 
articles, keeping in view the recommendation of his lord- 
ship, the Sheriff, to divest the statement as much as 
possible of argument or unneoessary illustration : — 

1. The Act of Parliament 1424, c. 45, and the relative 
Act of Sederunt applicable to Sheriff Courts, of 11 th July, 
1839, with regard to the gratuitous services of procurators 
for the poor, do not contemplate their acting in that 
capacity for a public Board constituted by Act of Parlia- 
ment, like the Parochial Board, in proceedings having the 
direct object and intention of relieving that Board from 
the burden of supporting iUegitmate children, but they 
have regard in the general case, though, of course, not 
exclusively to the individual eases, of parties who may be 
able to support themselves, though not to pursue or de- 
fend actions affecting their patrimonial rights. 

2. The Parochial Board of Greenock, acting upon this 
view of the matter, have a regularly paid agent — viz., Mr 
Thomas King, writer, Greenock, who takes charge of all 
prosecutions in which they are interested, and particularly 
of actions relative to the obligations of individuals to 
support their wives and offspring. Mr King appears in 
this discussion on the part of the Parochial Board, while 
Mr Neill, although professing at this stage to act on be- 
half of the petitioner, appeared at the first diet, and now 
in reality appears, as a member of the Finance Committee 
of the said Board, so that the present question is one 
Bubstantially between that body and the procurators for 
the poor. 

3. Maintaining that there is a material distinction 
between the case of a person merely in poverty as a 
proper object for the benefit of the poor's roll and the 
present case, it may be stated that the child in question 
was bom in the Greenock Poor's House, on 19th July 
iMt, and that it is a legal charge u{)oa the rarochial 



Board of Greenock, the mother being unable to support 
it, and from her own statements she was sent to the 
procurators for the poor to take steps for establishing 
paternity, in order that the Board might be put in a 
position to operate relief against the father of any ad- 
vances made or to be made by them to the child — in 
short, to get quit of the burden of supporting it. The 
average annual number of such applications made to the 
procurators for the poor is about 40 or 50, involviog a 
large amount of professional trouble, and sometimes ex- 
pense, irrespective of the criminal department of their 
gratuitous duty. The Parochial Board wish to throw 
the labour of attending to all these cases upon the pro- 
curators for the poor, without any payment, while they 
send every case in which they allow the usual fees to Mr 
King. Tbe procurators for the poor consider it to be a 
most unreasonable thing that members of the legal pro- 
fession, paying, as they do, poor's rates like the rest of 
the public, should be singled out to make such a large 
sacrifice of their time, and be expected also to pay an 
annual attorney license to Government to do the work 
of a public Board for nothing. They do not think that 
it was ever intended by the Act of Parliament upon 
which the Acts of Sederunt passed with reference to the 
poor^s roll that this should be the case, more particularly 
where, as in the present case, the Parochial Board has a 
paid legal and medical staff. 

4. It is maintained that the petitioner is not entitled 
to insist upon the procurators for the poor acting in this 
cas9 gratuitously; she is simply put forward by the 
Parochial Board to enable them, if possible, to escape 
from. a duty and liability incumbent on themsislves. By 
the law of Scotland, incorporating a principle derived 
from the Roman law, with regard to the peculiar rights 
and obligations of the /amiYta, a bastard is held to be a 
filiu8 nuUius. (Weepers, 6, D. 1166, 20th June, 1844.) 
One effect of this principle is that the fiEtther and mother 
are bound to support it mutually, Wliat is claimed from 
the father is what the law considers to be his proportion 
of the expense of its support. The mother must bear her 
own proportion, which she is generally held to do in the 
lower ranks of life by nursing and taking charge of the 
child. The action of aliment against the fsither is, 
therefore, not for a debt due or obligation prestable to 
the mother not herself discharging it, but to the child, so 
much so that she has no right to discharge the father of 
the future aliment, so as to relieve him from any action 
for payment on behalf of the child. (^. B, v. Chisholm^ 
12th Feb., 1842.) 

5. There is a direct claim by a mother unable to sup- 
port her illegitimate child against the Parochial Board, 
to make good the unfulfilled obligation of the father, 
which cannot be met by their insisting upon her first 
discussing him ; and so primary and direct is this obliga- 
tion in the Parochial Board, that the relatives of the 
mother, or even a stranger, advancing such aliment to 
the child, have the like action against them for repay- 
ment (Robert v. F(/e, 5th February, 1826, 8d section, 
349; Orr, 9th July, 1831, 9th section, 928; Weepers, 
ut supra.) It results from this state of the law that the 
Parochial Board are, so to speak, the legal guardians of 
natural children, having relief against the father for 
thoir advances. The oporation of tho mother, therefore, 
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in any action where the child is a charge upon the Paro- 
chial Board, is merely ancillary, the Board having the 
right, if so inclined, to bring the action for aliment 
themselves. 

6. The argument, which was relied upon by Messrs 
King and Neill, on behalf of the Parochial Board, at the 
verbal discussion before the Sherjfl^'Subetitute, was, that 
the procurators for the poor were bound to carry on the 
case, because the Parochial Board had no right or title 
in the first instance to pursue the father, and that it was 
only after decree was obtained that they could take any 
action in the matter. Were this view of the law sound, 
it is admitted that the question would be attended with 
some difficulty; but the law is quite the other way, as 
will at once be seen from the following authorities: — 
Kii'k Session of Wigton v. Dalziel, 6th February, 1795; 
Hume, 453; Pollock v. Clark, 12th November, 1829; 
Smithes Digest of the Poor Law, p. 138, art forum. The 
mother, in the present case, has no exclusive right or title 
to pursue; and, as already observed, she is merely put 
forward by the Parochial Board as an instrument by 
which the father^s liability to relieve them may be gra- 
tuitously established. 

Plea in Law. — ^The Parochial Board being entitled 
to bring the action in question in their own name, and 
being the parties directly liable for the support of the 
child, and primarily intei'ested in operating relief of this 
burden against the father, are not entitled to insist upon 
the procurators for the poor, having regard to all the 
circumstances stated, acting in the matter gratuitously, 
by putting the petitioner forward as pursuer of the action. 

Answers for Mary Cowan, Petitioner, to the Minute for 
Alexander McDonald and Robert Blair, Pro- 
curators for the Poor. 

The petitioner denies the whole statements contained 
in the minute, in so far as is inconsistent with the follow- 
ing statement: — 

1. By the Act of Sederunt, 10th July, 1839, sect. 184, 
it is enacted, "As parties, from poverty, are sometimes 
unable to pursue or defend any civil or criminal action, 
the Procurators of Court shall annually appoint one or 
more of their number to act as procurators for the poor 
gratis, such appointment to be approved of by the Sheriff.'' 

2. By section 135 it is further enacted that "Applica- 
tion for the benefit of the poor's roll shall be made by 
petition, along with which there shall be produced a cer- 
tificate, signed by the minister of the parish, or by the 
heritor on whose lands the pauper resides, or by two 
elders, bearing that it consists with their personal know- 
ledge, that the person prosecuted, or who means to bring 
the action, is not possessed of funds for paying the expense 
thereof — ^this petition shall be remitted to the procurators 
for the poor, who shall intimate the petition to the other 
party; and after hearing parties, and inquiring into the 
cause, they shall report their opinion specially to the Sheriff 
whether the petitioner has a prohdbilis causa litigandi; 
in considering which report the Sheriff shall either refuse 
the petition or remit to one of the procurators for the 
poor, who shall attend to and conduct the cause to its 
final issue, though he cease to be one of the agents for 
iUc X'oorj aud the pauj^ier ehall uub be liable to fayniQut 



of any of the dues of Court or fees to the procurator or 
to the officer, except actual outlay, unless expenses shall 
be awarded and recovered in the process. No persons, 
except the procurators for the poor, shall conduct any 
such case. It shall be in the power of the Sheriff at any 
time, when he sees cause, to deprive a party of the benefit 
of the poor's roll." 

S. In April last, being pregnant; Donald M^Eachem, 
engineer of the tug steamer Queen of Sheba, being the 
alleged father; having no home«— being unable to work, 
and in destitute circumstances, the petitioner was obliged 
to take refuge in the Poorhouse iu Greenock, to bring 
forth her child. 

4. The child was born upon the 19th day of July last, 
and on the 24th day of August thereafter the petitioner, 
of her own accord, left the Poorhouse, and took up her 
residence with her sister in Greenock. After leaving the 
Poorhouse, the petitioner got no relief from the Parochial 
Board, and did not apply for any. 

5. About the end of October last, or beginning of 
November current, the petitioner applied to the Inspec- 
tor of the Poor to prosecute the father of the child, but 
he informed her he had no power, and that as she had no 
money to pay expenses, she would require to apply to 
the procurators for the poor. He gave her the address 
of Mr Robert Blair, jun. 

6. The petitioner's sister then called on Mr Blair, jun., 
and he wrote out the formal certificate, to be signed by 
two elders of the parish, as to her inability to pay the 
expenses of an action. The petitioner got it signed and 
gave it to Mr Blair. The certificate is dated 4th Nov., 
1859. 

7. Upon the 7th Mr Blair, in terms of the Act of 
Sederunt, presented the usual petition to your lordship 
to have the petitioner admitted to the benefit of the 
poor's roll, and on same day your lordship pronounced 
an Interlocutor remitting to the procurators for the poor 
to ascertain whether the petitioner had a prohdbilis 
causa Utifjandi. 

8. Instead of doing so, they, upon 8th Nov., 1859, 
virtually refused to do so, and that on the most irrelevant 
and untenable grounds. Their refusal is contained in a 
report annexed to the petition. 

9. The procurators for the poor, as representing them- 
selves and their own interests, along with Mr King, the 
agent of the Parochial Board, at your lordship's re- 
quest, attended on the 9th November current, and 
after a short discussion, the matter was continued till 
the following week, to be further discussed, and the 
procurator who signs this answer was appointed to at- 
tend to the petitioner's interest. That procurator does 
not appear in this discussion as a member of the Finance 
Committee of the Parochial Board, though he is such, 
but solely as procurator for the petitioner. 

10. Upon the same day the procurators for the poor 
wrote to the inspector of poor, declining to discuss the 
case as arranged. A copy of the letter is herewith x^ro- 
duced. 

11. The petitioner is suffering loss and damage by tbo 
unwarrantable refusal of the procurators for the poor to 
obey the remit made to them, and she craves that they 
bo ordered forthwith to obtcm|X}r the sauici 

VihA XN La AY.— The procurators for the poor arc uot 
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entitled to refofie to obey the remit made to them by 
your lordship, and the grounds of their declining to do 
80 in a question with the petitioner are irrelevant and 
untenable. 



EXECUTION OF DECREES. 



Thb Member for the Ayr District of Burghs has, on 
more than one occasion during the last few years, in* 
troduced into Parliament, bnt failed to carry, a bill 
for the purpose of rendering the judgments of the 
different Supreme Courts of Qreat Britain available 
in any part of the United Kingdom. The necessity 
for such a measure is becoming every day more ap- 
parent, and we trust that Mr Crawford will renew his 
attempt to pass his bill into law in the course of the 
coming session. With the exception of the Lord 
Advocate and Mr Dunlop, Mr Crawford seems to be 
the only Scotch member who is capable of originat- 
ing any measure, and we should be sorry if he were 
deterred by previous failures from pressing on the 
House of Commons a bill which would go farther to 
prevent frauds, and to increase the security of com- 
mercial dealing than any legislative enactment of 
recent years. 

Mercantile men know as well as lawyers, that there 
is at present nothing further necessary to defeat the 
personal execution of a Scotch decree, than that the 
debtor should remove into England. He does not 
require to conceal himself, he is perfectly secure; and 
although there may be a dozen warrants for his ap- 
prehension in Qlasgow, he may live and trade as 
openly in Liverpool as if he had not a creditor in the 
world. Of course such an obvious way of evading 
the payment of debts is frequently resorted to. The 
trader whose credit is gone, whose ingenuity is ex- 
hausted, whose creditors are becoming rather pressing 
in their attention-, does not find it necessary to sur- 
render his estate, or to emigrate to Australia; he 
merely moves to the South of the Tweed, carrying 
with him his whole means, to employ them in another 
sphere of industry and usefulness. We might give 
instance upon instance of this description, but un- 
fortunately it is not necessary we should do so. Every 
one is acquainted with some such case, and may have 
suffered by them. 

Now, it is clear that the sooner such a state of 
matters is altered the better, and it is surprising that 
it should have existed so long, when the remedy is at 
once so obvious and so simple as that proposed by 
Mr Crawford. 

All that his bill proposes is that the judgment or 
decree of any of the Supreme Courts regularly pro- 
nounced against a person subject to their jurisdiction 
may be enforced against the debtor in whatever part 
of the kingdom he may reside, or being presented to 
and reiiorded in the books of the Court, to whose 



jurisdiction he may have removed. This is surely a 
simple and a wise expedient, and it is difficult to ima- 
gine what possible objection can be urged against it. 
All the Courts act under the same authority, and 
their judgments are entitled to equal respect. In Mr 
Crawford's bill it is not proposed to take from any of 
the Courts a privilege they already possess, or to 
confer on any of the Courts a power which will not 
be conferred on all alike. It is impossible that there 
can be any competition of jurisdiction, or that the 
Court can bo called upon to deal with a question to 
which rules of law unknown to them should be ap* 
plied. All that is asked or required is that every 
Court shall give the same effect to a decree of another 
competent Court as they do to their own. 

In Mr Crawford's bill it is proposed to limit the 
privilege of enforcing decrees to decrees of the 
Supreme Court, and to require the concurrence of 
another Supreme Court. Now, we confess we see no 
reason for this limitation. If the remedy is to be of 
any practical benefit it must include the judgments 
of the Sheriff Courts of Scotland and the County 
Courts of England. Indeed, it is of more importance 
in the decrees which these Courts pronounce than in 
any other. They are more numerous, and they more 
frequently apply to persons who take advantage 
of the protection which a removal to a different part 
of the kingdom affords than the judgments of the 
Supreme Courts. 

If the extension we suggest be made part of the 
bill, and be passed into law, it will be one of the 
wisest, and in its practical operation, the most useful 
enactment which has been engrossed on the statute 
book within the last few years back. And we hope ere 
next session to be able to congratulate Mr Crawford 
on his legislative ability and perseverance. 

A Hand-Book of the Law of Scotland, adapted to 

TUE USE of TUE GENERAL PUBLIC AND OF STUDENTS 

AND BTUANGERs. By James Louimer, Advocate. 
Edinburgh: T. & T. Clark. 

There is no class of books of which the utility is more 
problematical than popular manuals on professional 
subjects. To the professional man they convey no in- 
formation, and to the general reader they are but too apt 
to impart that little Icarniug which is a dangerous thing. 
It is but justice to Mr Lorimer, however, to say that his 
book is the best and most modest of its class that has ever 
come under our notice, and that it communicates in a 
readable form such information as to the laws of our 
common country as every educated man ought to possess. 
In his title-page, in his preface, and elsewhere through 
the work, Mr Lorimer wisely and honestly disclaims all 
pretensions to making *^ every man his own lawyer,"' and 
throughout his book there are no traces of the clap-trap 
and quackery by which similar attempts are but too often 
characterised. From the clearness and precision of the 
author's style, and his skilful avoidance of all unnecessary 
technicality, his little work is admirably suited to two of 
the classes for whose use it is intended— the general public 
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and strancen. For students it is less suited. Every 
student of the law should leam from the first to deal 
with the law as a science, and to trace every doctrine to 
the principle upon which it is based, through the various 
reported cases in which that principle has been applied. 
Mr Lorimer^s readers, on the other hand, must receive his 
dicta upon the credit of the assurance in his preface, that 
the rules enumerated are safe, and that he has drawn 
only from acknowledged sources. This statement is in 
most instances quite correct in point of fact, but the 
necessily for assuming it rendeii Mr Larimer's book quite 
unsuitable for students. 

There is one important topic— one especially important 
to strangers, the class for which Mr Lonmers book 
is especially designed — ^which he altogether omits, the 
law of Principal and Agent. We hope that this omis- 
sion, which only rec^uires to be pointed out, will be sup- 
plied in a future edition. 

We may notice one or two errors and omissions in 
matters of detail in this, upon the whole, very accurate 
little book. 

(1.) It is stated ^p. S75) that '*no solicitor or procu- 
*'rator in any inferior court can act as a Justice of the 
"Peace.*' This very injudicious and invidious enactment 
is now partially repealed by the Act 19 and 20 Vict., c. 
48, sec. 4, which enacta that "Any writer, attorney, pro- 
"curator, or solicitor, who may be elected to the office 
"of Magistrate or Dean of Guild of any burgh, the Magi- 
"strates or Dean of Guild of which are, ex officiis^ Justices 
"of the Peace by virtue of their election to such offices, 
"shall, so long as he holds any such office, be entitled to 
"act Its a Justice of the Peace, provided he intimates to 
"the Clerk of the Peace for the county in which such 
"burgh is situated, that he and any partner or partners 
"in business with him cease to practise before any Jus- 
" tice of the Peace Court in such county as long as he 
"continues to hold such office as aforesaid, and it shall 
"not be lawful to him or them thereafter, and during 
"his continuance in office, so to practise." 

(2.) From sections 2130 and 2131, the reader would 
be led to infer that the only incorporations of practi- 
tioners in the inferior Courts were the Societies of Soli- 
citors at Law in Edinburgh and Advocates in Aberdeen, 
totally Ignoring the more numerous and important 
Faculty of Procurators in Glasgow and other chartered 
bodies. 

(3.) The writer, in treating of the constitution and 
jurisdiction of the Sheriff Courts, omits to notice the im- 
portant fact that the SheriiTs judgment in cases above 
the sum which may be concluded for under the Small 
Debt Act and under £25, cannot be brought under re- 
view upon any ground whatever. 

(4.) The important subject of submissions and arbitra- 
tions is passed by without notice, with the exception of 
statutory submissions betwixt masters and their work- 
men. This is a topic upon which, beyond almost all 
others, it is necessary that the general public should be in- 
formed. In most other cases when a question of law arises 
a prudent man will at once consult with his lawyer. But 
when an arbitration is entered into even the roost cautious 
and judicious are apt to suppose that they have done with 
rules of law, and that, both as to the appointment of the 
arbiters and the conduct of the proceedings, they are at 
liberty to act according to their own discretion. It is 
most important that errors on this subject should be 
corrected, and that the unprofessional public should be 
made distinctly aware of the legal requisites of an effectual 
submission, and of the limits within which, and the rules 
in accordance with which the arbiters must exercise their 
authority. Indeed, a short separate treatise on this 
subject would be a benefit to, whether or not acknow- 
ledged as a boon by the mercantile community. 

(5.) No notice is taken of the enactment, that the 
advocator of a Sheriff Court process cannot avail himself 



of juratory caution, except upon a report by the lawyers 
for the poor that he has t^probabiUa causa Uiigandi, 

Such errors and omissions are almost unavoidable in a 
work of the kind, and we might considerably enlarge our 
list. The book, however, is in itself a good one, and we 
heartily commend it to the perusal of two of the classes 
for whom it is intended — strangem and the general 
public. 




(To ihe Editor of ihe Scottish Law Journal and Sheriff 

Court Record.) 
Sir, — ^I beg to suggest what appears to me a hii 
expedient extension of the junadiction of the SI 
Courts. 

According to present practice, a creditor, in a debt 
due by more than one person, cannot sue one of the 
obUgantB without including the others in his action. 
The Mercantile Law Amendment Act (sec. 8th\ seems 
to have introduced an exception to this rule wnen the 
obhgants stand to each other in the relation of cautioner 
and principal debtor; but in all other oases it is in viridi 
observantia, ^ 

No material inconvenience attends the rule when all 
the obligants reside within the same jurisdiction, but it 
sometimes operates as a denial of all means of recovering 
the debt if one of the obligants resides bevond the juris- 
diction to which the others are subject, in such circum- 
stances the effect is that the action cannot be brought in 
any local Court, but must be raised before the Court of 
Session though the debt should not exceed £5 or even 
£1, and I ne^ hardly say that most creditors will prefer 
msking up their minds to the total loss of small debts 
rather than incur the expense of even a decree in absence 
in the Court of Session, or (if there should be a ques- 
tion ) the certainty of an expense many times the amount 
of the debt. 

The remedy is a very simple one. AH that is required 
is to extend to all cases of joint liability the rule enacted 
with respect to cautioners and principal debtors. That 
is the remedy adopted in England. The County Courta 
Act, 9 and 10 Vict. cap. 95, sec. 68, contains the follow- 
ing clause, which seems to meet the case completely: — 
" Where any plaintiff shall have any demand against 
"two or more persons jointly answerable, it sh^l be 
" sufficient if any of such persons be served with process, 
" and judgment may be obtained and execution issued 
" against the person or persons so served, notwithstand- 
"ing that others jointly liable may not have been served 
" or sued, or may not be within the jurisdiction of the 
" Court; and every such person against whom judgment 
"shall have been obtained under this Act, and who 
"shall have satisfied such judgment, shall be entitled to 
" demand and recover contribution from any other person 
"jointly liable with him." 

There is another class of cases in which the same 
inconvenience is sometimes experienced. I allude to 
claims against absentee proprietors of Scotch estates. 
Such proprietors have right to sue their tenants and all 
persons against whom they may have claims before the 
local Courts in Scotland; but if the tenant has a claim 
of a single pound against a proprietor who has not a 
domicile in Scotland (and this is not a rare occurrence) 
he must bring his action in the Court of Session or 
submit to the loss of the debt. The remedy I would 
suggest is to render the proprietor of heritable property 
liable to be sued in the jurisdiction where his property is 
situated, whether he resides in it or not; and to declare 
that service of the summons may be made by delivering 
it to the factor or person empowered to uplift the rents, 
or by leaving it at the house of such factor or person. — 
I am, SiK, your obedient Servant, 

A Faactitiokeb. 
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SHERIFF COURT RECORD. 



SALE OF MERCHANDISE— REPUDIATION BY PURCHASER 



In the case of Jackson k Co. v, Panton & Co.* decided 
on I2t)i December last, in the Small Debt Court at 
Qlasgow, a point of practice was inyolved of much 
importance to a mercantile community, and the de- 
Gtsion, we obsenre, has been made extensively known 
by reports in the newspapers. The fcMsts as appearing 
from the reports were as follows : — Jackson dk Co. 
sold 100 bags of wheat to Panton k Co. on the 13th 
of September. By the rules of the Com Exchange, 
purchasers are precluded from stating objections to 
the quality of goods sold, alter twelve o'clock of the 
day succeeding the sale. In the present instance, no 
objection appears to have been stated by Panton & 
Co. until the lapse of eight or ten days from the date 
of sale, when, on the delivery order being sent, they 
refused to take the wheat, on the ground that its 
quality was deficient, and not in accordance with 
the sample exhibited at the sale. This, as was very 
properly remarked by the Sheriff (Mr Logie), in the 
case of an article so fluctuating as grain, was a course 
of procedure which, independently altogether of the 
rules of the Exchange, the law could not recognise. 
The market, it was alleged, had &llen in the interval, 
and therefore Jackson dk Co. looked to the purchasers 
for indemnification, and now sued them for damages 
to the amount of the difierence of price and charges. 
It appeared, however, that on the defenders' repu- 
diating the sale, the pursuers had at their own hand 
resold the wheat privately to a third party, and the 
difiference of price they now sued for was the differ- 
ence between the amount so realised and the price at 
which they had origiually sold to the defenders. The 
defenders now objected to this brevi manu mode of pro- 
cedure, and contended that by so doing, the pursuers 
had released them from any claim which might other- 
wise have been competent in consequence of their 

• Sheriff Court Reports, p. 31. 
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refusal to take delivery. The Sheriff however, so far 
as the reports bear, did not give effect to this view 
to any extent, but held that the course followed by 
the pursuers in conducting the re-sale, was unobjec- 
tionable, and decerned against the defenders for the 
damages sued for. The doctrine has therefore gone 
forth to our mercantile men, as recognised by the law, 
that in similar circumstances, a seller may properly 
and legally re-sell at his own hand, in the way he may 
consider most advisable. 

The dedsion appears to us to be questionable, and 
if the doctrine it recognises be generally acted upon 
by merchants, we fear that cases will very soon occur in 
which the sellers may find themselves in difficulties. 
On the authority of the case of Douglas v. Deans, 
15th July, 1853, Panton & Co. not having timeously 
called in question the quality of the wheat, and not 
having applied to the Judge Ordinaiy for an inspec- 
tion of it, they were bound to take delivery, and 
were liable in payment of the price. An action at 
their instance for payment of the price was therefore 
the competent course; but it does not follow that the 
sellers were debarred from dealing with the wheat at 
all, and that it should have remained in statu quo. 
Being a perishable article, and being a fund — so to 
speak — under the sellers* control, and forming the 
essence of the transaction out of which the question 
arose, it was reasonable and proper for the interests 
of all concerned that the grain should be realised. 
But in order to do this, it was, we conceive, indis- 
pensable for the pursuers' safety that they should 
apply for the authority of the Judge Ordinary. They 
had resolved to have recourse to the Court in order 
to procure redress for a grievance which they had 
sustained, and they were bound therefore to put 
themselves under the guidance and the protection cf 
the Court at once. It will not do for a party, in 
such circumstances, to resume the matter partially 
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into his own lurnds, and liaring at hia own hand and 
between the time d his sastaining the iDJnry and ap- 
plying to the Court for redress, altered the whole 
position of matters, after all this, apply to the Court 
to take np the case and eke out the measure of re- 
dress to which he thinks himself entitled. If it was 
essential for the purchasers before the repudiation to 
apply to the Lord Ordinary for an inspection of the 
grain — and of this, after the decision in Dougiaii case, 
there can be no doubt, mtdto magia, was it necessary 
for the sellers to apply for judidal authority before 
proceeding to re-seU the grain — an article of which 
ihejtuad rem — ^if not indeed under the Mercantile 
Amendment Act — the/eif in re pertained to the pur- 
chasers, for the price of which the latter were liable, 
and for which price the sellers had their right of 
action. Indeed, it does not require much argument 
to show that in such cases the sellers' proper mode 
of redress being — as appears from the case of Douglas ' 
— an action for payment of the price, on payment of 
which he would, of courae, be bound to deliver the 
goods to the purchaser, he, by previously selling the 
goods at his own hand, puts it out of his power to 
fulfil the counter obligation, and therefore cuts him- 
self off from his own legal remedy. This dilemma, 
however, is quite unnecessaiy, and can be easily 
avoided by the application to the Judge Ordinary as 
a prior and preparatory step to the action for com- 
plete redress. The buyer would thus be judicially 
made aware of the intention to re-sell; he would still 
have an opportunity of fulfilling the contract and re- 
ceiving the goods; and in the event of his failure to 
do so, the goods would be sold publicly after due ad- 
vertisement, and no question therefore as to collusive 
arrangement or inadequate price could arise. 

In legal as well as philosophical discussion much 
difiicnlty and confusion of ideas arise from defective 
or improper terminology. The action nused by Jack- 
son k Co. is cslled an action of damages; but, in 
point of &Gt, it was or should have been an action 
for payment of the price at which they originally 
sold the wheat, miuus the price realised from the 
second sale. It must still be borne in mind that the 
case of Dougku v. Deans establishes a sale in such 
circumstances as those of the present case, and that 
an action for the price is the competent legal remedy. 
But, supposing the defenders had said, "We are will- 
''iug now to take the wheat, and to pay the price 
''and the expenses to which you have been put," the 
position of the pursuers would have been embarrass- 
ing in the extreme. The wheat could not have been 
made forthcoming, and the only surrogatum they 
could have shown for it would have been the price 
realised at the private sale, without the defenders' 
concurrence, and with no judicial authority. It is 
difficult, surely, to hold that the defenders would 



have been bound to accept that sarrogatum and to 
pay the difference, and yet such substantiaUy is the 
decision arrived at in the present case. 

It may indeed be said that there is no express au- 
thority to the effect that the seller is bound to have 
recourse to the Judge Ordinary. Thi^ ho wever, is ex- 
plained in a great measure by the hid, which was 
adverted to in the case of Panton, that repudiation 
of contract does not very frequently happen, and 
also by the fact that when it does occur, the 
application to the Judge Ordinary, as a matter of 
practice, is almost invariably made. In such cases^ 
the party aggrieved generally takes the advice of his 
agent, and that advice we believe is always in favour 
of the precautionary measure. It will be found ac^ 
cordingly, that in all our books of styles of Court Pro- 
cedure, the forms of such applications are given as 
being well recognised in practice and in law. In the 
case of Anderson v. M^QuUoth, 29th January, 1846, 
it will also be found that the circumstances of Pan^ 
ton's case are such as the Sheriff in the exercise of 
his summary powers, may take oognisanee o^ and 
should be required to do so. In that case, the late 
Lord Justice Clerk (quoting — ^with the £unt praise 
becoming a dignitary so iUustrions in speaking of an 
Inferior Court practitioner — ^the words of Mr Mao- 
glashan) states that the Sheriff's summary powera 
should be exercised when "some act is complained 
"of which is either impending or subsisting, or, de 
^* recently perpetrated, or where the object is to ob- 
"tain the repair, or preservation^ or delivery, or disposal 
"of a specific object" Lord Cockbifrn, in the same 
case, observed that summaiy application is proper 
where the object is to secure the protection of some 
disputed article; and he adds that the application 
should be made without undue delay on the dis- 
covery of the wrong complained o£ 

Now, it is evident that in the case we are consider- 
ing, the sale of the grain was efiected for the disposal 
of the disputed article, and for the preservation of its 
value, which would otherwise soon have perished frx>m 
its decay and the accumulation of store dues, and 
therefore the circumstances clearly come within the 
category of those proper for the exercise of the Sheriff'a 
jurisdiction. If therefore the sale in such circum- 
stances is to be carried through at all, it should be 
done under the cognisance, and by the authority of 
the Judge Ordinary. We do not say that such a sale 
is absolutely necessary, or that it is the seller's duty to 
carry it through. He may probably merely raLse his 
action for the price against the purchaser, averring 
that the article lies ready for delivery, and so 
leave it to its fate. But in so doing, he loses the 
security for the price afforded by the value of the 
article, and he may probably ultimately find himself, 
on the purchaser's failure, liable for store dues and 
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expenses. Of course it is to his interest to avoid this 
by selling the article; but in so consulting his interest 
it is his daty to do so under the authority of the law^ 
to which he is about to appeal for his redress. How 
otherwise is the Court to be satisfied that there has 
not been collusion — that perhaps the proceeds of the 
second sale have fully reimbursed the sellers; and how 
is the first buyer to be silenced, if he aver that such 
is in £ftct the case? Indeed we do not see how a 
plaintifl^ after a private sale in such circumstances, can 
in the eye of the law be regarded as coming into Court 
with clean hands. 

So fEur we have considered the question entirely as 
one of principle, but there is another and more 
practical point of view from which it may be regarded 
— that of ordinary precaution and prudence. To 
avoid the risk of questions and disputes is always 
desirable, and it is sound economy to incur a little 
delay and even expense in order to do so. Had the 
application to the Sheri£^ in the present instance, 
been made, there would have been no room for dis- 
cussion or difficulty; and it is worthy of note, that 
the details of the case are distinguished by much sim- 
plicity. The question was limited to the sellers and 
buyers alone, without any complexity arising from 
third parties having an interest But let us suppose 
a case in which the purchaser should re-sell to an- 
other party prior to his repudiation of the original 
sale. If the reader wUl turn to the second section of 
the recent Mercantile Amendment Act, he wiU see at 
once the complication and the questions which would 
here arise. We do not pretend to interpret the exact 
meaning of that section, nor indeed of almost any 
section of a Statute so ingeniously calculated to create 
doubt and give rise to questions of difficulty. But 
it does appear to us that the original seller, in the 
case supposed, would occupy an awkward position 
when, after having re-sold the goods at his own hand, 
he should be called upon by the purchaser from the 
original purchaser to deHver the goods to him, in 
virtue of the section in question, on payment of 
tiie original price. What the issue of the matter 
might be we cannot clearly foresee, but it would evi- 
dently be determined only by a tedious and expen- 
sive suit. Bankruptcy might also give rise to diffi- 
culties, and indeed it is easy to imagine many 
circumstances of every-day occurrence which might 
expose the seller to questions and disputes, which the 
summary and inexpensive application to the Judge 
Ordinary would in all likelihood have prevented. A 
case occurred in our Sheriff Court a few months ago, 
in which, by express arrangement between the seller 
and the buyer, the goods repudiated by the latter 
were sold by public auction. Immediately there- 
after the market rose, and the buyer now repudiated 
the re-sale, and insisted on various grounds that it 



was void, and that the goods, which happened not 
to have been removed, were still his property. A 
litigation was the result, in which the repudiator was 
ultimately discomfited; but the litigation itself would 
have been avoided had the re-sale been made under 
the order of the Judge Ordinary — a course which 
was advised, but not adopted on account of the trifl- 
ing expenses attending it. 

If, when disputes in the course of trade occur, 
parties are to be entitled, in the first instance, to take 
the law into their own hands, and then apply to 
Courts for supplementary redress, it is difficult to see 
where the system should end. Suppose that a vessel 
arrive at Glasgow with a cargo, which the consignees 
refuse to take delivery of, on the ground that they 
do not consider the cargo of value sufficient to render 
them safe in paying the freight — ^is the captain, at his 
own hand, to sell the cargo privately, and then make 
the shippers pay the deficiency between the amount 
realised and the amount of the freight? Such a 
course of procedure would not be countenanced either 
here or at any port in a civilised country. Indeed, 
a case in point occurred the other day, where the 
shipmaster found himself in an Italian port in the 
circumstances we have supposed. Under direction of 
the Consul, application was at once made to the 
Judge Ordinary, and the cargo was, under his autho- 
rity, publicly sold, with such due advertisement and 
formality, that on the ship's return to this country 
no room for cavil or question was found to exist. 
Yet, wherein consists the difference in principle be- 
tween such a case and the one we have been con- 
sidering? If it be said that in the case supposed of 
the captain selling at his own hand, the parties 
against whom the claim is ultimately to be made, 
were not aware of nor made parties to the sale; 
neither, as we gather from the report, were the buyers 
in the case of Jachon v. Fanton. 

In conclusion, we may remark, that in the case of 
Lang <k Sons v. Sain, which is principally founded 
on in the Sheriff's decision, there were many and im- 
portant specialities. The re-sale was by public auc- 
tion, the price of the horses was payable in ready- 
money, and by the rules of the bazaar, the seller, on 
the purchaser's failure to pay, was entitled to re-sell, 
either publicly or privately, and without giving notice 
to the buyer. Apart from its specialities, we appre- 
hend that the argument of Mr (now Lord) Mackenzie 
in that case, conveys the true state of the law. He 
said, '' There is no authority for the proposition that 
" a seller, on failure by the purchaser to pay for, and 
" remove the goods, is entitled not merely to cancel 
" the contract, but to sell at his own hand, and to 
" claim the difference of price and commission. The 
" reverse is the rule of the law of England, the Civil 
"law, and our own." Should the point, free of 
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Bpecialitles, ever emerge for deliberate settlemeDt, we 
are inclined to think that this yiew of the law would 
still be taken; and^ as a matter of ordinary prudence, 
we do not think that the merchant who, in such cir- 
cumstances, sells at his own hand, and dispenses 
with the authority of the Judge Ordinary, acts a 
judicious part. 

It may appear to some that we have given more 
attention to this Small Debt Court decision than it 
merits, but we do not think so. The Sheriff-Sub- 
stitute, with a view to making the decision a prece- 
dent in that Court, and a guide to merchants in their 
business transactions, has given the case much atten- 
tion, and the result he has arrived at, and which may 
probably regulate, in many instances, the conduct of 
mercantile men, has^ he informs us, the concurrence 
of two of the three of his brother Substitutes whom 
he consulted. We have much respect for all the 
Judges of our local Court; but, upon the whole, we 
feel inclined, in the present case, to coincide with the 
one dissentient rather than with the three concurring 
Sherifb. 



CLAUSES CONSOLIDATION ACTS. 



Pbeviotts to the year 1845, Private Bill LegiBlation 
was a very cumbrous, a very confused, and a very 
unsatisfEustory proceeding. Private bills were so 
framed as to be as far as possible complete in them- 
selves. In addition to what are termed the " Inter- 
"pretation Clauses,** they contained an elaborate code 
of rules relating to the constitution of the company 
proposed to be incorporated; they provided at length 
for the acquisition of the lands required for the un- 
dertaking, and prescribed the mode in which the 
undertaking itself should be carried out, and the laws 
by which it should be regulated, after its completion 
and dedication to the public. Besides this, there 
were special clauses applicable to the particular work 
authorised, which, of course, could not in general be 
applied to any other work of a kindred nature. Pro- 
visions for the publication of accounts, the making of 
bye-laws, the serving of notices, the infliction of penal- 
ties, and the regulation of other matters of general 
application followed — ^the whole being wound up with 
the never-failing declaration ** That this Act shall be 
<< deemed and taken to be a public Act, and shall be 
"judicially taken notice of as such by all Justices, 
''Judges, and others." We need hardly say that an 
Act of Parliament, framed after this fashion, was no 
joke. It probably contained as much matter as would 



fill a respectable modern octavo volamei The Act 
for making the railway from Glasgow to Qraenoek 
(a distance of twenty-two miles), extends to one hun- 
dred and fifty-two folio pages, and numbers two 
hundred and thirty-nine sections. This gives on an 
average about seven pages of legislation to every 
statute mile of railway. The two hundred and thirty 
odd sections, if stationed along the line, like tele- 
graphic posts, at r^^olar intervals, would be quite 
sufficient to carry the wires from the one end to the 
other. To wade through such a mass of letter-press 
was a task that few had the boldness to undertake, 
and fewer still the perseverance to accomplish. 

At the time we speak o^ private biUs were passed 
without much attention to fixed rules, the object of 
the promoters being, of course, to carry a measure 
which could, as near as possible, meet their own 
peculiar views and interests — ^the interests of the 
public being allowed to take care of themselves. A 
tolerable degree of uniformity no doubt existed with 
respect to those provisions which were, more or less, 
of a fixed character, such as the daoses regulating the 
business of the company, the acquisition of lands, the 
construction of the works, eta; but even with regard 
to these, difficulties arose, the source of much per- 
plexity when their meaning came to be sought out 
in a court of law. It was impossible for the judges 
to lay down any settled precedents for future guid- 
ance where every private Act differed in a greater or 
lesser degree from its brother, and where the most 
admired disorder frequently took the place of that 
order which is said to be Heaven's first law. 

It was to remedy these abuses that what are termed 
the Clauses Consolidation Acts were passed. The 
year 1845 saw the advent of this very needful legis- 
lative reform — a time when the railway sjBtem of the 
country was about to assume dimensions previously 
unthought of — when the inconveniences of the then 
existing system were beginning to make themselves 
severely felt — and when a remedy of some kind or 
another was imperatively demanded. Unquestionably 
the benefits derived from the new mode of legisla- 
tion have been very conHiJcniblc. A degree of uni- 
formity and sim^jlicity has been introduced which 
was unknown before. The meaning of a doubtful 
clause, when once fixed, remains a precedent for 
future use; and, to some extent at least, a stop has 
been put to the improper practice of Parliamentary 
Solicitors smuggling clauses of an objectionable char- 
acter into private Acts — clauses which would have 
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leceiyed sonuiuuty ejectment st the hands of the 
committee on the bill had any body only been pre- 
sent to point out their objectionable character. But 
in framing the Consolidation Acts we allude to^ great 
care should have been taken to express the meaning 
with a deamess and precision which would have left 
no room for alter doubt — everything should have 
been excluded not absolutely necessary for carrying 
out the contemplated undertaking with a due regard 
to the rights and interests of private individuab — 
and, above all, the utmost vigilance should have been 
exercised to prevent the introduction of anything 
which would militate against the common law of the 
land, except, indeed, in so fiiur as the common law 
was intended to subserve to the powers proposed to 
be vested in the undertakers. We are afraid that 
this has not always been the case — ^that an unneoes- 
saiy desire has been evinced, not only to legislate for 
the company, but to introduce enactments regulating 
the private interests of the community at laige, and 
with which the company had no conoem-^enaotments 
which if demanded by public utility should have been 
made a portion of our public statute law, after the 
subject had received the careful attention of the 
Legislature. 

The Consolidation Acts relating exduaively to 
Scotland are: — 

The Lands dauses Consolidation Act, 1845. 
The Companies Clauses Consolidation Act, 1845. 
The Bailways Clauses Consolidation Act, 1845. 

The Consolidation Acts which apply to Scotland, 
in common with the rest of the United Kingdom, 
are:^ 

The Comnuasioners' Clauses Act, 1847. 

The Harbours, Docks, and Fieis Clauses Act, 1847. 

The Waterworks Clauses Act, 1847. 

The Qasworks Clauses Act, 1847. 

The Fairs and Markets Clauses Act, 1847. 

The first three of these Acts appear to have been 
' passed pretty much as an experiment, and the Legis- 
lature, finding how well they worked, was induced to 
go somewhat fiarther, and carry through the other 
five statutes, all of which passed into law in 1847, 
two years after the first three received the Legislative 
sanction. 

In looking at these statutes, an important distinc- 
tion must be drawn between the earlier ones and 
those passed subsequently. The former are imperative, 
the latter are permissive merely. We mean that the 



latter five may be incorporated with the special Act 
or not, as circumstances may seem to require, but 
with regard to the three first there is no choioe. For 
the purpose of making them operative, indeed, it does 
not even seem necessaiy that they should be expressly 
imparted into the special Act at all. Some misap- 
prehension, we believe, exists on this point, and we 
therefore quote the introductory enactment of one 
of these Statutes. We shall select the Lands Clauses 
Act, merely premising that the other two are con- 
ceived in similar terms: ''Be it therefore enacted,*' 
eta, "that this Act shall apply to eveiy undertaking 
"in Scotland, authorised by any Act of Parliament 
"which shall hereafter be passed, and which shall 
" authorise the taking of lands for such undertaking; 
" and this Act shall be incorporated with such Act; 
" and all the provisions of this Act, save so fiw as 
*' they shall be expressly varied or excepted by any 
" such Act, shall apply to the undertaking authorised 
" thereby, so £ev as the same shall be applicable to 
" such undertaking; and shall, as well as the clauses 
" and provisions of eveiy other Act which shall be 
" incorporated with such Act, form part of such Act, 
"and be construed together therewith as forming 
" one Act- 

The introductory enactment in the five Statutes 
passed in 1 847 is expressed in veiy difEerent language. 
We take the Commissioners' dauses Act, the strain 
of the others being similar: "Be it enacted," etc., 
" that this Act shall extend only to such undertakings 
" or Commissioners as shall be authorised or consti- 
" tuted by any Act of Parliament hereafter passed, 
" which shall declare that this Act shall be incorporated 
" therewith; and all the clauses of this Act, save so 
" far as they shall be expressly varied or excepted by 
"any such Act, shall apply to the Commissioners 
" constituted by such Act, and to the undertaking 
" for carrying on which such Commissioners shall be 
" constituted, so far as the same shall be applicable 
" thereto respectively ; and such dauses, with the 
"clauses of every other Act which shall be incor- 
"porated therewith, shall, save as aforesaid, form 
" part of such Act, and shall be construed therewith 
" as forming one Act" 

The very wide difference between these two classes 
of Statutes will be obvious from what we have quoted. 
The first three apply to all spedal Acts which provide 
for the taking of lands, the construction of public 
undertakings, or the incorporation of railway or other 
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oompanies. The latter stitates only operate where 
they are expressly adopted by the special Act 

An iimovation has, by one of these statutes, (the 
Companies Clauses) been made on the common law 
of Scotland, which we have already hinted at, and 
which deserves attention. The Act provides that all 
mor^;ages, and money lent on mortgage to the com- 
pany shall be personal estate, and transmissible as 
such, and shall not be of the nature of real estate. 
This appears to be a very improper provision to 
introduce into a statute of this sort. The expediency 
or ines^pediency of the enactment is not the question; 
but was it right that so very important an alteration 
on the law relative to personal bonds should be made 
in a statute passed expressly for the regulation of 
railway and other similar public companies? We 
need not teU our readers that, at common law, bonds 
having a clause of interest (although personal in other 
respects) are, in questions between husband and wife, 
heritable. A bond of this description granted by 
John Jones is (in a question respecting the jtu 
rdicUB), heritable — granted by the Northern and 
Southern Railway Company, it is moveable. Surely 
this is >ery absurd. Nor is this alL In the Com- 
missioners' Clauses Act, the clause we have just 
quoted is awanting, so that it depends on a mere 
accident, the incorporation of the one Act or the 
other into the special statute, whether a man's pro- 
perty is to be considered heritable or moveable — 
whether it is to go partly to his widow, or altogether 
to his heirs. 

It would have been very desirable that in forming 
these biUs greater care had been taken to make the 
provisions of the one statute in perfect harmony with 
those of the other. This is not always the case. 
Posably some of our readers may have alighted on 
antagonistic provisions which we have overlooked, 
but we shall present one or two instances of legisla- 
tive inconsistency which have fiEdlen under our eye. 

The Conmiissioners' Clauses Act provides that the 
annual accounts of the Commissioners shall be trans- 
mitted to the Sheriff Clerk of the county, for public 
inspection, within one month of the closing of the 
accounts — ^the Harbour Docks and Piers Clauses Act, 
that they shall be transmitted within one month of 
being audited — the Waterworks Act, that they shall 
be transmitted by the first of January in each year. 
The Commissioners' Clauses Act says the accounts 
shall be certified by the chairman — ^the Harbour and 



Clauses Act, that they shall be certified by the derk. 
Now here is a sad jumble of inconsistencies. Clause 
A tripping up clause B, B knocking his head against 
C, and all three knocking their heads against one 
another. That there may be no lack of variety, the 
Companies' Clauses Act does not contain any pro- 
visions for the depositing of accounts at alL Both 
the Commissioners* Clauses and the Harbour Clauses 
Acts are imported into the Clyde Navigation Act of 
1858 — both the Commissioners* Clanses and the 
Waterworks Clauses Act are imported into the Act 
for supplying Glasgow with water from Loch Katrine. 
The inconsistency of the provisions in these general 
statutes must be a source of much annoyance, and 
surely the evil was one of very easy prevention. 
Several of the Consolidation Acts again provide, that 
any bye-laws to be made affecting the public must, 
before coming into operation, be approved of by the 
Sheriff but this provision is awanting in the Railways 
Clauses Act^ and tlus salutaiy check cannot conse- 
quently be interposed in the very case where it is 
peculiarly desirable it should be. The bye-laws of a 
railway company, we need hardly say, have a far 
wider and more extensive application than those of 
other public bodies — ^they affect the interests of the 
general public to a much greater extent — and they 
require, and ought to secure, a larger share of atten- 
tion than what is accorded to regulations enacted by 
other corporate bodies whose interests frequently are 
not adverse, if they are not identical with the interests 
of the people at large. 

That the introduction of Consolidation Acts was 
a vast improvement on the system which existed be- 
fore, cannot be disputed. The labour they have 
saved to lawyers, legislators, and judges, it would 
not be easy to estimate. They indicated a move in 
the forward direction. Having the elements of re- 
form in themselves, they have proved the precursors 
of other legislative reforms that, but for them, would 
perhaps never have seen the light Private legislation 
which, previous to this era» was little better than a 
chaos, was now reduced to something like a system. 
Instead of companies legislating, every one for itself a 
tolerably weU-defined code of rules was laid down for 
their future guidance and management But these 
Statutes exhibit unequivocal traces of haste, and a want 
of due caution in their preparation. Now that they 
have been on their trial for some dozen of years, we 
think it deserving the consideration of the Legisla- 



Jan., I860.] 



THE SCOmiSH LAW JOURNAL. 



33 



ture wlietiier the time has not come when they ahoold 
undei^go a careful reyision. The steam engine, as we 
now see it, was not invented in a day; and systems 
of legislation, like all other human syfltems, require 
time and the benefit of experience to bring them to 
maturity. Should Parliament hereafter consider it 
desirable to re-open the subject, there is one improve- 
ment we would venture to suggest Instead of half 
a dozen different Acts, we would propose that there 
should be only one Consolidation Act — a measure 
complete in itself — and which would reduce the 
chances of conflicting enactments to the very lowest 
ebb. The Merchant Shipping Act of 1854 might be 
taken as a very good model for future legislation on 
the subject Assuming the feasibility and propriety 
of the plan we have proposed, and that the exiBting 
Acts have exhausted the whole subject, a general Con- 
solidation Act might be framed somewhat after this 
fashion. The whole Act would be divided into parts, 
each subject being treated separately. The divisions 
might be as follows : — 

1. Interpretation of Terms. 

2. Begulation of Companies incorporated for carry- 
ing out undertakings of a public nature. 

3. Begulation of Commissioners incorporated for 
a similar purpose. 

4. Regulating the taking of Lands. 

5. Regulating the Construction and Working of 
Railways. 

6. The Construction and Regulation of Harbours, 
Docks and Piers. 

7. Waterworks* Clauses. 

8. Gasworks' Clauses. 

9. Fairs and Markets' Clauses. 

10. Regulating the Conduct and Accountability of 
Officers. 

11. Provisions for Making Bye-Laws. 

12. Keeping and Publishing Accounts. 

1 3. Infliction of Penalties. 

14. Serving of Notices. 

15. Saving of Rights. 

16. The usual Provision as to Access to the Special 
Act 

Such is the plan we would propose for a consoli- 
dation of the existing Acts; but, of course, we 
are only indicating a general outline The precise 
form which the Act should assume would require to 
be carefully opnsidered. The provisions falling under 
each head might be subdivided into minor branches, 
for greater facility of reference, and more easy impor- 
tAtion into private Acts. The power of incorporation 
would be permissive only, leaving it to Parliament to 



see that the proper danses were imported into eveiy 
local statute to which they applied. We need not 
say that the incorporation of the whole Act could 
never in any case be requisite. Seeing that our 
plan implies the repeal of the whole existing Consoli- 
dation Acts, it would, of course, be necessary to make 
provision for the application of the proper clauses in 
the new statute to all private Acts at present in fi>roe. 
We have ventured to lay before our readers a few 
crude sentiments on a subject which must be interest- 
ing to every one engaged in private bill legislation. 
Be we right or wrong in the views we have expressed, 
it is surely not undeserving the consideration of those 
engaged in Parliamentary practice, whether the exist- 
ing system is as perfect as it might be — whether a 
little more uniformity of plan, a greater simplicity of 
design, and increased attention to perspicuity of 
arrangement, are altogether impracticable We are 
satisfied that the subject will, sooner or later, once 
more engage the attention of the Legislature. 



ENGLISH BANKRUPTS IN SCOTLAND. 



Within the last two years an abuse has sprung up 
which is now a frequent subject of comment both in 
the Scotch and English newspapers. We allude to 
the practice of English insolvents coming to Scot- 
land, and after a residence of forty days, with the 
concurrence of some friendly creditor or creditors, ob- 
taining sequestration of their estates, and ultimately 
a discharge under our Bankrupt Acts. There can 
be no doubt whatever that this practice, which ap- 
pears to be on the increase, is an abuse; but it seems 
to us that much misapprehension exists both as to 
the cause of the abuse and the proper remedies. It 
is assumed, particularly in the English journals, that 
the Scottish bankrupt law affords undue facili- 
ties to the bankrupt for concealing his transactions, 
and obtaining interim protection and a final dis- 
charge. But nothing can be farther from the truth. 
Our law provides for the public examination of the 
bankrupt in the same way as the law of England, and 
it leaves all questions as to the protection and dis- 
charge of the bankrupt almost entirely in the hands 
of the creditors themselves. Moreover, the practice 
in question has arisen since the passing of the Bank- 
ruptcy (Scotland) Act of 1856, which certainly does 
not in any way facilitate the bankrupt's obtaining a 
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proteotum or diaduurge^ while it makes skill more 
stringent proyision than former Acts for the public 
examinfttion of the bankrapt, and the thorough in- 
vestigation of the state of his affairs and the causes 
of his bankruptcy. 

Since the practice of English insolvents coming to 
Scotland to avail themselves of the Scottish bank- 
ruptcy laws arose immediately after the passing of 
the h»t Bankruptcy Act in 1856, it is plainly to the 
terms of that Act that we must look for an explana- 
tion of the abuse. A contemporary has attributed 
it to the power of i^warding sequestration conferred 
by the Statute upon the Sherifb. But it is plain that 
this cannot be the cause, for this obvious reason, that, 
under the Act^ the Sheriff can only award sequestra- 
tion when the bankrupt has resided or carried on 
business within his county for six months prior to 
the date of the petition, or, in the case of a deceased 
debtor, to the death of the bankrupt 

The Statute in question, however, introduces a very 
important modification of the former law of Scotland, 
in so far as it abolishes the distinction formerly 
drawn betwixt traders and non-traders, and allows 
to both the privil^;es provided to bankrupts by the 
Sequestration Acts. In England, the old unjust dis- 
tinction is still kept up, and an insolvent non-trader 
can in no case obtain more than a mere personal pro- 
tection, such as is provided for with us by the process 
of Cessio Bononim. 

The great minority of Englishmen who have come 
to Scotland for the purpose of obtaining sequestra- 
tion of their estates, have belonged to the non-trad- 
ing dass; and when we couple this fact with the 
circumstance that the influx of these strangers com- 
menced immediately after the passing of the Bank- 
ruptcy Act of 1856, we can have little hesitation in 
arriving at the condusion that the diief cause of the 



evil is the difference of the laws of the two countries 
as to the nature of the relief granted to insolvents 
who are not properly traders. 

We admit, as fblly as any of our newspaper con- 
temporaries, that the practice is an abuse, but as we 
differ from them as to its canse^ we also, in some 
respects, differ as to the remedies proper to be ap- 
plied. 

The first and most obvious of these is that the 
distinction, impolitic if not uigust, whidi obtains in 
England betwixt trader and non-trader insolvents 
should be abolished, and that both classes, in respect 
of protection and discharge, should be put upon the 
same footing upon showing that thdr insolvency has 
arisen from unavoidable causes, or innocent misfor- 
tunes. Of course, however, it must always, there as 
here, be more difficult for a non-trader than for one 
whose fortunes are sobjeet to the necessities of com- 
merce, to satisfy the Court that he has been firee from 
blame. 

The only other amendment of the law which we 
concdve to be necessary to the ends in view, is to 
extend to the Supreme Court the existing provision 
of the Statute as to the period of tradings or resi- 
dence, required before an insolvent can obtain seques- 
tration. It has already been seen that the Sheriff can 
only award sequestration where the insolvent, for the 
six months prior to the date of the petition, and in 
the case of deceased debtors for rix months prior to 
the date of the debtor^s death, has resided or carried 
on business within the county. If a similar period 
of residence or trading within Scotland were rendered 
necessary before sequestration could be awarded by 
the Court of Session, the practice in question would 
at once be diecked, without any violent encroach- 
ment on the prindples of the law of Scotland, or uf 
the international law of bankruptcy. 
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SHERIFF COURT RECORD. 



QUALIFICATIONS GP SHERIFF COUET PRACTITIONERa 



Lawysbs seem to be naturally conservative of their 
interests, statos, and privileges. No fbnner period 
of our history has witnessed more sweeping changes 
and more numerous reforms in the administration of 
the lawj than the last few years; but such amendments 
have all been of such a nature as directly interested 
the public^ and were, indeed, acceded to because they 
were loudly called for, and were necessary to meet 
the requirements and demands of a people becoming 
daily more highly educated and farther advanced in 
the arts of dvUised life. Such alterations in the law 
necessarily introduced certain changes in practice; but 
beyond this, lawyers seem to have acted on the Wal- 
polian maxim, Quieta non movere. Besides, the public 
do not feel much interest in questions affecting the 
legal profession, and as the former have not made 
any movement, the latter have been content to re- 
main immoble. 

One matter to which we are desirous to call the 
attention of the profession, is the number of bodies 
of Inferior Court Practitioners, the different laws by 
which they are regulated, and the various grades of 
qualification demanded from members applying for 
admission. In England, whatever dissatisfaction 
may exist as to the steps preparatory to admission 
to the Bar, there can be but one opinion in reference 
to the training, education, and admission of the 
large and respectable body of solicitors. All are 
admitted on the same terms and by the same rules, 
and there, with such a vast number of practitioners, 
the system is found to work admirably. We have 
adopted a similar system in the examining and com- 
missioning of our notaries public, whom we find to 
perform their duties not. less efficiently from having 
passed an examination in Edinburgh before a central 
committee, than if they had done so before the Court 
of the county in which they intend to practise. 

In many of the bodies of practitioners, the standard I 
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of qualification has been ktely raised consideraUyi 
and the examination, prior to admission, is not the 
mere form it once was, nor are the preparatory 
studies such as seem to have been even contemplated 
at the period of the framing of the charters by which 
such bodies are constituted. 

The legal profession in Scotland may be divided 
into three classes :^i^»r^. The Advocates or Barristers, 
who are specially privileged to plead in our Supreme 
Courts, and, in virtue of their position, are entitled 
to appear in any Inferior Court Second, The Writers 
to the Signet and Solicitors before the Supreme 
Courts, who are alone permitted to practise as such; 
and, Third, The County or Sheriff Court Practitioners. 
Lito the first body, namely, the Faculty of 
Advocates, many gentlemen are admitted solely 
for the purpose of becoming members of a genteel 
profession — ^the others are the working members. 
For a length of time the rules of admission were not 
at all stringent, but recently (January, 1856) the 
following regulations have been adopted: — ^Two 
private examinations must be undergone, the first in 
general scholarship, the second in law, and after- 
wards a public examination. It is considered a 
sufficient qualification for the first, however, if the 
applicant be a Master of Arts of any Scottish Univer- 
sity, or have graduated Bachelor of Arts, or Bachelor 
of Civil Law at Oxford, or Bachelor of Arts at Cam- 
bridge, Trinity College, Dublin, or the University of 
Durham, or Master of Arts or Bachelor of Laws of 
the University of London, or Master of Arts of the 
Queen's University of Ireland, or such foreign degree 
as the Dean and Council may consider a sufficient 
evidence of scholarship. In the event of the appli- 
cant possessing no such degree, it is necessary that 
he should undergo an examination in (1) Latin; (2) 
Greek, or in his option, any two of the modem 
languages — ^French, Qerman, Italian, and Spanish; 
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(3) Ethics and Metophysics; and (4) Logic, or, in 
his option, Mathematics. For examination on these 
different snbjects, a series of text-books is prescribed 
by the Faculty. After this examination, a year most 
elapse, daring which the applicant most not engage 
in any trade or profession, on the expiry of which, 
and on ■ production of certificates of attendance (1) 
during at least one Session of Civil Law; (2) One 
Session of Scots Law in a different year; (3) One 
Session of Conveyancing in any year; and (4) One 
Conrse of Lectures on Medical Jurisprudence; he 
is then examined on the Civil Law, and afterwards 
on the Law of Scotland. This completes the private 
trials. The public examination oonsiBts in writing 
and defending a thesis in Latin on a titie of the Pan- 
dects assigned by the Dean. The applicant's admis- 
sion is then decided by the Faculty, voting by ballot 

The examinations in these* different departments 
of preliminary study are all conducted by competent 
persons appointed by the Faculty for this purpose, 
and the variety of subjects thus necessary to be over- 
taken and mastered, pre-supposes an education of a 
high standard, and is in itself a guarantee— not only 
for the amount of knowledge which may, when neces- 
sary, be brought to bear on any matter laid before 
the members of tins, the highest walk of the profes- 
sion, but for the acquirement of that mental disci- 
pline so valuable in their peculiar labours. 

The class next in importance is the Society of 
Writers to Her Majesty's Signet— the most select 
and exclusive body of solicitors in Scotland. The 
fees exigible on admission are much higher, and 
the rules much more stringent than in other legal 
corporations. For instance, apprenticeship and ser- 
vice to one of the members is indispensable. No 
apprentice can be received under seventeen years 
of age, and, previous to entering into indenture, 
he must have attended two full winter courses at a 
Scottish University, one of which must be Humanity, 
and any other in the Faculty of Arts; or, have given 
such attendance at any University or College in Eng- 
land or Ireland, as shall satisfy the Keeper and Com- 
missioners of the Signet; or, have attended a full 
course of instruction at the High School of Edinburgh 
or at the Edinburgh Academy, together with one Ses- 
uon at a Scottish University, at one or more classes, 
always exclusive of Physic, Surgery, Divinity, and 
Law. Failing production of such certificates, the 
Keeper and Commissioners may allow an examination 
in English Literature, Geography and History, Latin, 
Qreek, Arithmetic and Mathematics, in terms of a 
scheme of examination. The period of apprentice- 
ship ia five years, on the expiry of which, the inden- 
ture must be discharged by the master, and the dis- 
charge recorded at the Signet Office, within three 
months thereafter. On this being donC; application 



may be made for examination^ previous to which it 
is necessary to produce certificates of having attended 
one course of Civil Law, one of Scots Law, one of 
Conveyancing, and a second course of any one of 
these. At the expiration of three months, after the 
applicant has passed his private trials, he may be 
taken upon his public trials, which must take place 
during the sittings of the Court. The fees payable 
by entrants amount to X394 on entering into inden- 
ture, and upwards of XI 40 farther on being admitted. 

The other body of practitioners in the Court of 
Session, is the Society of Solicitors in the Supreme 
Courts. To obtain admission into this Society 
is not a matter of such difficulty as to become 
a Writer to the Signet Apprentices to mem- 
bers of the society must be not under fifteen years 
of age, and must serve for not less than five 
years. In lieu of this apprenticeship, however, it 
will be sufficient if applicants have served three 
years as an apprentice or derk in an office of a pro- 
curator before a Sheriff Court, and also three years 
as an apprentice or clerk in the office of a Writer to 
the Signet or Solicitor in the Supreme Courts; or, 
for this latter qualification, have, bona Jide, acted as 
derk for three years to an advocate practising at the 
Bar; or, have served as apprentice or derk for five 
years to a W.S. or S.S.C.; or, as acting clerk for the 
same term to an advocate practising at the Bar. In 
joining the society with any of the latter qualifica- 
tions, higher fees are demanded. Previous to the 
examination in Law of applicants for admission, they 
must produce certificates of having attended at least 
one Session of Scots Law, one Session of Convey- 
ancing, and one or other of these classes a second 
time, or the Lectures on Civil Law. They must 
also undergo an examination in Latin, Mathematics, 
(first six books of Euclid,) and one or other of Logic, 
Moral Philosophy, Natural Philosophy, Chemistry, 
Rhetoric, or Natural History, or produce satisfactory 
certificates of having attended regular courses of in- 
struction in these branches. The dues of admission 
are — for every candidate who is the son of a member, 
or who has served an apprenticeship with a member, 
or who has served for three or five years, as the case 
may be, with an advocate in practice, £25; for 
candidates otherwise qualified, £60 ; but this is ex- 
clusive of the sums payable to the library, to the 
assistant librarian, to the secretary and macers of the 
Court, and stamp duty. 

The two bodies last mentioned resemble one an- 
other closely in the nature of their practice, their 
scale and mode of charging business accounts, and 
in the fact that both practise in the Supreme Courts 
at Edinburgh. The only differences consist in cer- 
tain privileges accorded to Writers to the Signet, 
the chief of which are, that they alone ore entitled 
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to sabscribe write passing under the Signet, and to 
prepare Crown Charters. 

Besides these, there are, thronghoat the conntiy, 
the yarious bodies of solicitors practising in the In- 
ferior Coorta In every county, and frequently in 
different districto of the same county, we have 
a separate and independent body of practitioners. 
Many of these bodies have different regulations, use 
different tables of fees, and have a variety of privileges 
of more or less value. We shall state what must be 
complied with by members of the leading Scotch 
County Courto: — 

1. The Faculty of Procurators in Qlasgow. By their 
Charter it is declared '<That no person shall be entitled, 
''or be qualified, to plead and practise before the 
" said Commissary Courte of Qlasgow, and of Hamil- 
"ton, and Campsie; or before the Sheriff Court of 
"the county of Lanark, held at Qlasgow; or before 
" the Town Courto of the city of Qlasgow, or any 
" other Court or Courto of Law, held or to be held 
" in the said city or liberties thereof; or to become 
" a member of the said Faculty, (save and except the 
'< Commissaries of Qlasgow, and of Hamilton, and 
"Campsie, and their Deputes and Substitutes, 
'' actually and hona fide officiating, etc.), unless such 
"person shall have served a regular apprenticeship 
" by indenture for five years with one of the mem- 
" bers of Faculty, and shall have been duly entered 
" in the books of the Faculty as an apprentice, and 
"shall have served in the said Courts, or in the 
" Court of Session, or other Court of Law, as clerk 
"to a practitioner or member for one year longer, 
" who shall not be under twenty-one years of age, 
" and shall have attended the Scotch Law Class in 
" one of the Universities in Scotland for one session 
" at leaat, and shall have undergone a private trial 
"before a committee of the Faculty, to be named 
"and appointed by the Faculty annually, at their 
" general meetings in May; and also a public trial in 
" the manner now practised, or in such other manner 
" as may be appointed by the said Faculty upcm his 
" Knowledge of Styles, Form of Process, and Prin- 
"ciples of the Law of Scotland; and unless such 
" person be of good character and deportment," eta 
This has been modified in practice, and parties are 
now admitted if they have complied with the requi- 
sites of the Act regulating the admission of procu- 
rators before Courto where the practitioners have 
no Charter. But in this case higher fees are exacted. 
It is now necessary, besides having served an ap- 
prenticeship, either under the Charter or otherwise, 
to produce certificates of having attended three 
courses at a University, one of which shall be 
Humanity, one Logic, and any other in the Faculty 
of Arto; and also of having attended two public 
courses of the Law Classes at any University, one of 



which must be Sooto Law. Previous to admission, 
the applicant is examined in law by examinators ap- 
pointed by the Faculty. The sum demanded for the 
privilege of admission is about £300. 

2. The Society of Advocates in Aberdeen — consti« 
tuted by Hoyal Charter. In order to admission as a 
member, it is necessary to serve a regular apprentice* 
ship for five years to a member of the society practis- 
ing in Aberdeen, or for four years in the case of those 
holding the degree of Master of Arto at the com* 
mencement of their apprenticeship. An apprentice, 
before being received as such, must have attained 
the age of sixteen years, and have studied Latin 
for at least four years, for two of which he may 
have attended the ordinary Latin classes of the 
University curriculum; or he may have attended 
for three sessions as a public student in the regular 
order of the curriculum at any University in the 
United Kingdom. Applicanto for admission must 
have attended two sessions of the course of Lectures 
on Scoto Law, and two of those on Conveyancings 
delivered under the superintendence of the Society, 
and undergo an examination in the Law of Scot* 
land. No person can be admitted a member of 
this society, who, at the date of his application, is 
under twenty-one or above forty years of age, or 
who, at any time, has been a Messenger-at-Arms or 
Sheriff Officer, or who has acted in either capacity, 
or who shall be resident in, or practising as an agent 
or procurator before the Courto of any other county. 
The fees payable by apprentices for their indentures 
being booked are £10 10s, and by members, on ad- 
mission, £117 12s, besides a certain sum for every 
year the applicant may be above twenty-five years of 
age. 

3. The Faculty of Procurators in Paisley is like* 
wise incorporated under a Charter, which provides-^ 
" That no person shall be entitled, or be qualified, to 
" plead and practise before the said Sheriff Court of 
" Benfrewshire, Burgh Court of Paisley, or any other 
" Court or Courto of Law, held or to be held, within 
" the town of Paisley, or to become a member of the 
" said Faculty, unless such person shall have served 
" a regular apprenticeship by indenture for five years 
" with one of the members of Faculty, and shall have 
" been duly entered in the books of the Faculty aa 
" an apprentice, . » . . and have served in the 
" said Courts, or in the Court of Session, or other 
" Court of Law, as clerk to a practitioner or member 
" for one year longer, who shall not be under twenty* 
"one years of age; and shall have undergone a 
" private trial before a committee of the Faculty, to 
" be named and appointed by the Faculty annually, 
" at their general meeting in the month of November, 
" or in such other manner as may be appointed by 
" the said Faculty, upon his Knowledge of Stylesi 
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M Form of Processy and Principles of the Law of 
^* Scotland/' eta Indentures most be for fiye years, 
and prior to admission^ applicants nndeigo an exa- 
mination, in law. On admissioni persons who haye 
served an apprenticeship in terms of the Charter, 
most pay the earn of iS50, and £10 10s for the 
fibrary. If such apprenticeship shall not have been 
senredy he must pay £16 to the lands of the Facnlty^ 
and £\5 l^s for bdioof of the library. 

4. The Incorporated Society of Solicitors at Law, 
l^actising in the Inferior Courts at Edinborgh, re- 
qairs applicants for admission to their body to com- 
ply with the following regulations: — ^No apprentice 
can be received under fourteen yesrs of age, and pre- 
vious to any person being taken as an apprentice, 
the member proposing to take him must apply to the 

Sodefy by petition, setting forth the name and desig- 
nation of the intended apprentice, and shall, along 
with lus petition, produce certificates of the appren- 
tice's age; that he has been suffidentiy instructed in 
writing and arithmetic, and that he has attended a 
public or private teacher of the Latin language for 
liour years; which certificates must also specify the 
progress he has made in those branches of education. 
The petition and productions are laid before a meet- 
ing <tf the Society, and decided upon, and without 
such application, and leave given, no indentures shall 
be booked, or the apprentice entitied to any of the 
privileges of the Corporation. The apprentice fee 
must be mentioned in the indenture; and the master, 
in the application for leave to take the apprentice, 
must state that the same is to be paid to him on the 
indenture being entered into. On satisfSactory cause 
shown, however, it is in the power of the Society to 
grant permission to the master to take the apprentice 
without a fee. The period of apprenticeship is five 
years, on the expiry of which the candidate must serve 
as a derk for one year; and, on presenting his petition 
for admission, must produce lus indenture regularly 
discharged, certificates of having served as a clerk, 
and attended the Scots Law Class for two sessions, 
and the Conveyancing Class in the University of 
Edinburi^ for one session. The petition and certi- 
ficates lie three months on the table, that the Sodety 
may have an opportunity of examining the same, and 
making inquiry into the applicant's moral character 
and qualifications. At a meeting of the Sodety, 
called for the purpose, the candidate undergoes an 
examination in law, and is thereon recommended to 
the Judges for public trial The fees payable by 
members are— on entering into indenture, thirteen 
guineas; apprenticeship fee, eighty guineas; on bemg 
admitted, one hundred and fifty guineas, except where 
the applicant is the son or son-in-law of a member, 
in whidi event, only one hundred guineas is paid. 
YTithout particularising farther, we may state that 



it is the practice in the other Sheriff Courts, possess- 
ing no Charter, for the applicant to present a petition 
for admission, producing therewith, evidence of his 
having served an apprenticeship of three years with a 
Writer to the Signet, Solidtor in the Supreme 
Courts, or with a Procurator before the Sheriff 
Courts. He is then remitted by the Sheriff to cer- 
tain members of Court for examination in Law, and 
thereafter formally admitted. 

We have now laid before our readers an abstract 
of the rules which at present regulate the admisdon 
to the difierent legal bodies in Scotland. In our 
next number, we shall suggest what appears to us 
very desirable — ^a qualification, to which all shall 
be subject, and which shall, in every case, be the 
only recognised evidence of legal attainment and pro- 
fesdonal ability. 



THE EXPEDIENCY OF DISPOSING OP THE 
RELEVANCY BEFORE PROOF. 



LoBD Obdikaby Kutlooh, in the Note to his judg' 
mentin the recent case of 7n^^v. j?%e WedemBcmk 
of Scotland, suggests a question of the highest im* 
portance, and one on whidi the members of the pro- 
fession in Glasgow hold a very dedded opinion. His 
Lordship says:^- 

'*The safest judicial course is first to ascertain the 
facts. It was the blot of our andent procedure that the 
Court was in use to pronounce hypothetically on rele« 
vancy, and any general practice of deciding on relevancy 
before the ascertainment of the ikcts, would be simply a 
return to the error of our ancestors. There may be 
cases in which the action is so utterly devdd of rele- 
vancy; as to make it proper to save further expense, by 
at once dismiasing it. There are concdvable cases, on 
the other hand, in which a precedent judgment in favour 
of relevancy may save after controveany* But the great 
minority (k actions do not fall definitdy under one 
or other category. Where an action contains relevant 
statements mixed with matter of whidi the rdevanoy is 
doubtful, the most expedient course, generally speaking, 
is to subject the case to the rifting of a trial. It may 
happen that nothing new is pot in evidence, except the 
facts of which the relevancy is undoubted. It might be 
ddog a pursuer the greatest possible iigustioe to pre- 
clude him from proving a cleariy relevant case, merely 
because statements were intermixed, of which the rele- 
vancy was ambiguous, but from which the pursuer did not 
think it safe to withdraw. To the defender, on the 
other hand, there is comparativdy no iigury, because 
all his pleas remain as open at the trial as before it.'* 

Now, with the utmost deference to his Lordship, 
we dissent entirely from these views. We are well 
aware that, during the last few years, the Court has 
departed from the ''andent" practice, and has al< 
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most iiiTariably, when a question of relevancy oc- 
cnrred, delayed disposing of it until after a proof 
had been taken or a trial taken place. It is not for 
nSy of oonrse, to soggest the reasons which have 
led to so marked a change in the form of procedure; 
bat we know this, that so fax horn proving beneficial, 
it has not nn£reqaently had the effidct of creating need- 
less and often minons expense, and of rendering the 
ultimate judgment of the Court comparatiyely value- 
less as an authoritatiye precedent 

In the first place it is obviously a hardship to 
compel a litigant to rerify, by evidence, the statements 
he has advanced in the Becord, and after he has, at 
great expense and anxiety, succeeded in proving them, 
to refuse him the remedy he asks, on the ground 
that his statements are not relevant The ayerments 
of parties are before the Ck>urt^ and surely the 
simple and wisest course is^to say, first, whether 
these ayerments are relevant or not . If they are 
irrelevant, the action should be dismissed at once; 
if they are relevant, but denied, they should then be 
remitted to probation. Where relevant and irrelevant 
or doubtful matter is intermixed, the most expedient 
course is certainly not that suggested by Lord Kin- 
loch, vi&, to subject the case to the sifting of a trial 
If the case be tried before a juiy, a series of inciden- 
tal debates on relevancy, in the course of the trial, 
is not calculated to secure a sound judgment, nor likely 
to diminish the confusion of the jury, or asdst 
them in arriving at a sound verdict The expedient 
course, in our view in such a case, is to detennine 
first — ^what is relevant and what is not — ^to allow 
the former to go to proof, and to strike the latter 
from the record. In short, in every case, whether 
it may be found relevant or irrelevant, or mixed, the 
question of relevancy should be disposed of at the 
outset, and, if a proof be allowed, or a trial take 
place, the debate should be confined entirely to the 
question, whether and how far the statements of 
parties have been substantiated by evidence. 

Again, the present practice of disposing of the 
relevancy after proof, has necessarily the effect of 
rendering the judgments of the Supreme Court com- 
paratively useless as legal authorities. In nine cases 
out of ten it is impossible to extract any ruling 
principle from the published opinions of the Judges. 
The relevancy, the proo^ and the law, are mixed up 
together, and it is difficult to say on what ground 
<he judgment proceeds. One Judge cautiously re- 
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marks that he must not be held as expressing an 
opinion as to the pursuer's right in some hypo- 
thetical case; but he is satisfied that, in the whole 
circumstances, the defender is entitied to absolvitor. 
Another learned Lord carefblly refrains from express- 
ing any opinbn on the first and second pleas in 
law for the defender; it is not necessaiy he should 
do so, because he concurs with his learned brother 
that in the whole circumstances the pursuer has 
fiuled. This is almost a fait specimen of the re- 
ported judgments of the Supreme Court, and those 
who have occasion to study the voluminous reports 
with which we are now favoured, must be satisfied 
that in many respects it ia the reverse of exaggeration. 
Let any one take the trouble to compare the decisions 
ifeported in the Faculty Collections half a centuiy 
ago, with those of recent date, and he will find 
that in almost evety report in the former he will 
find some legal principle authoritatively enunciated; 
while he may search half a volume of the latter with- 
out finding a single dictum which he can apply to an 
analoffous case. 

And is there any ground at all on which it is de« 
sirable that the relevancy should not be at once dis- 
posed off We know of none, and Wd eaiinot ima- 
gine a case in which a proof or a trial is likely to 
diminish the difficulty of disposing of the relevancy. 
Lord Kinloch admits that there may be cases so utterly 
devoid of relevancy that it is proper to dismiss them 
at once; and, on the other hand, that there are con- 
ceivable cases in which a precedent judgment in 
fiEivour of relevancy may save further litigation. It 
is only, therefore, in cases in which there is no diffi-' 
culty that his Lordship would at once dispose of the 
question of relevancy. He would allow those casesf 
of which the relevancy was doubtful, and which might 
require a learned debate by counsel, and deliberate 
consideration by the Court to go to trial, and let the 
difficulty be disposed of incidentaOy in the Judge's 
charge to the jury. We confess we cannot see the 
grounds on which his Lordship's opinion on this 
question is based. Our view of the matter haa 
always been this — ^let the pursuer make his state-* 
ments fairly and articulately, and let him state 
plainly the remedy be demands. Surely the Court 
should be able to say, without a proo^ whetiier — 
if he prove what he avers — he is entitied to what 
he asks. In judging of a question of relevancy, thd 
statementfs p( narties m\uit be assumed to be t^e^ 
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If they are assumed to be true, it is difficult to see 
how a proof — whether successful or not — can be of 
the slightest assistance in arriving at a sound con- 
clusion on the preliminary question. 

The Court of Session, while it prefers itself to dis- 
pose of the relevancy and whole case at once, does not 
allow the same privilege — ^if such it may be called — 
to the Inferior Courts. We could instance not a few 
cases in which the Lords of Session have animad- 
yerted very severely on the practice of allowing a 
proof before answer in the Sheriff Court. We cer- 
tainly do not complain of their having done so, and 
We are glad that the practice has in these Courts 
been almost altogether abandoned. Oui* regret is 
that it has been allowed to become almost uniform 
in our Supreme Courts. We trust that in future the 
course which Lord Kinloch adopted in the case to 
which we have referred will be less frequently fol- 
lowed; and that ere long an end may be put to a 
form of proceeding, which, however convenient for 
the Court, is unjust to the litigant and unsatisfac- 
toxy to all concerned. 



COSTS OP ENGLISH BANKRUPTCY. 



As an illustration of what we have stated in another 
column regarding the difference between the Law of 
England and Scotland, a striking example of the 
enormous costs incurred in an English bankruptcy, 
18 afforded by a case decided a few weeks ago in the 
Leeds Bankruptcy Court. The debts proved were 
£1092, and the assets realised by the Official Assignee 
amounted to £440, or about Ss in the pound. While 
such an estate could have been realised and divided 
in Scothind for about £50, this could not have been 
accomplished in England, it appears, for less than 
£150, being 34 per cent, of the whole assets. This, 
it might be supposed, was bad enough; but our 
readers will scarcely beUeve that even this enormous 
expense was not nearly sufficient. In fact, the whole 
estate was consumed with the exception of £7 10s 
2d. The mode in which the surplus was expended, 
brings out in strong contrast the difference between 
the English and Scottish system, and for that reason 
we more especially notice it. The Officers of the 
Court, including Official Assignee, Messenger, Regis- 
trar, Broker, and Auctioneer, consumed £127 or 25 
per cent.; while the charges of the Solicitors amount 
to £242 or 00 per cent. It was admitted by the 



Court that the Solicitor was a most respectable man, 
that the changes were the usual ones, and, moreover, 
his bill had been taxed by the proper Officer of 
Court. There is next the extraordinary allowance of 
£33 3s to the bankrupt for his maintenance, £10 for 
the Trade Assignee's outlays, and the balance of 
about £10 for taxes and preferable expenses. One 
of the creditors complained of this, and the case 
underwent a full discussion — ^nobody seemed to be 
to blame; but the Commissioner, obviously with a 
desire to modifjr the public reproach of such malversa- 
tion and mismanagement, did what is too often the 
case, reprimanded the lawyers, and rated the Assignee 
for not looking after him. "The great complaint," 
says Mr Commisnoner Ayrton, "against assignees, is 
" their apathy — ^they take no trouble — ^neglect their 
" duties — ^and then complain loudly when things go 
"wrong. The Court is always much obliged to 
" assignees who will but take a little pains^ and in- 
" terest theuiselves — if but a little — about the estate 
« committed to their charge. I fed confident that if 
" every assignee took but half the same pains as Mr 
" Rayner has done, we should not hear so much of 
" the expenses of bankruptcy. As to the want of 
" power on the part of the assignees, and as to the 
" solicitor electing the assignees, I beg to say, that it 
" is the assignees who select the solicitor, and I wish 
" it to be distinctly understood that the asngnees are 
"the masters, and the solicitor their professional 
" man— just as in private life; and if a solicitor, in 
" any case, assumes any power beyond that^ he mis- 
" understands his position." What would a body of 
Scotch creditors say to the Sheriff and Sheriff-Clerk, 
taking, as they did in this case, £63, to an auctioneer 
charging £35 10s, an official assignee who simply 
received the money, £25 10s, and who permitted his 
solicitor to expend £240, and the bankrupt to 
consume, for his maintenance, such a sum as £33 ? 
Such gross mismanagement, we can confidentiy say, 
would be impossible in Scotland. If such is the 
usual result of small bankruptcies in England, under 
the superintendence of Qovemment officials employed 
for the express purpose of protecting the interests of 
creditors, the sooner a new system is introduced the 
better. 
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ENGLISH LAW REFORM. 



Amoko the announcements of Law Reform, contained 
in Her Majesty*8 Speech at the opening of the present 
Parliament, the three important subjects of the trans- 
fer of land, the farther fusion of law and equity, and 
the improvement of the bankruptcy system, are the 
leading topics. It would be impossible to induce an 
Englishman to admit that, in any of these three 
departments in which the energies of the most 
renowned statesmen and lawyers of England are 
about to be engaged, many of the leading features of 
the proposed reforms are borrowed from the law of 
Scotland. Until a very recent date John Bull did 
not believe that law be-north the Tweed was anything 
but a mass of barbarous concision, delay, and un- 
certainty. When Lord Campbell sought to abolish 
the imprisonment on mesne process — when Lord 
Brougham introduced his action of interpleader, a 
mild modification of our process of multiple-poinding 
— when he sought to naturalise in the English system 
our action of declarator — ^and when the County Courts 
were established, all of these reforms were justified 
and recommended by the advantages which had been 
so long enjoyed from their practice in Scotland. It 
was not, however, till the year 1852, when the 
Commissioners appointed by the House of Commons 
to investigate the laws of the sister countries made 
their report, that it became possible to induce an 
English lawyer to believe that there was anything in 
Scottish jurisprudence worthy of his attention or 
respect Since the publication of that report, however, 
though the delusion has not been altogether dispelled 
among the public or even in the columns of the 
" Times,'* the leading lawyers and statesmen of England 
have really done our native jurisprudence oil the 
justice it deserves, or rather they have shown it that 
practical respect whicli is evinced by copying its 
practice. Though the bill for the transfer of Liiid, 
iDtroduced under whe Derby Goverumcut by Sir 
Hugh Cairns, went several strides beyond our system 
in attempting to achieve the somewhat romantic 
result of making the conveyance of a landed estate as 
simple, dieap, and expeditious as the transfer of a 
ship or shares in a Joint-Stock Company, and thereby 
failed; yet its leading features were moulded upon 
well-known usages among ourselves, which arc to be 
re-produced, 2)robably in a modified shape, by the 
equally able but more steady hand of the present 



Attorney General, in the bill which he is to introduce 
next week into Parliament, 

As regards the fusion of law and equity. Her 
Majesty simply recommends that it shall go so &r 
only ''as may be necessary to ensure that, in every 
<' suit the rights of the parties may be satisfactorily 
'^ determined by the Court in which the suit is 
" commenced." Here, we know nothing of the separa- 
tion of Courts into law and equity, and it is perhaps 
difficult for us to comprehend precisely the object or 
effect of the division. It is, however, a great mistake 
to imagine that there is no real utility in the English 
system, and it betrays an ignorance of the working 
of the EngUsh Equity Courts to suppose that all 
Chancery proceedings involve interminable delay 
and inexhaustible expense, or that the administration 
of the Court is fairly represented by the caricatures 
of Dickens and our modem school of social reformers. 
Except as regards the law of trusts, the mode of 
dealing with complicated questions of accounts, and 
administration suits generally, no Court in Europe 
despatches its business with equal celerity, efficiency, 
and economy. Still the fusion recommended by Her 
Majesty is in the direction of our own system. 

The third topic — bankruptcy reform — presents 
a much more gratifying tribute to the excellence of 
the Scotch form of procedure. Jjilany of our readers 
will remember that, not very many years ago, a 
furious onset was made from London against our 
bankruptcy laws, encouraged by the Cheapside 
merchants under the guidance chiefly of an Edin- 
burgh S.S.C., who, having migrated across the Tweed, 
became suddenly dazzled with the superiority of 
the English system. The chief complaint these 
wiseacres had to make was of the inefiiciency of the 
Scotch trustee as compared with the English official 
assignee, and the delay and expense of the judicial 
proceedings. This was a lamentable blunder on their 
part, OS any contrast that could be made between the 
two systems was unniistakcably in favour of the Scotdi 
practice. luJecd, instead of accomplishing their 
object, the discussion that ensued created a re-action 
in the minds of the public generally, and even in the 
minds of the agitators themselves, in favour of our 
system, which has gone on increasing ever since. In 
consequence the separate Bankruptcy Courts, hitherto 
in existence in England, have been all but unani- 
mously condemned, a very striking tendency has 
been displayed in favour of conferring bankruptcy 



THE BOOmBH LAW JOURNAL. 



[Feb., 1860. 



joxiadiction on the County Courts, and the* services 
of official assignees, with their inefficient conduct and 
enormous fees, have been declared inferior to the 
administration of the Scotch trustee appointed by the 
creditors. In short, in the bill introduced by Lord 
Chancellor Chelmsford — ^that tabled by Lord John 
Russell under the auspices of the Social Science As- 
sociation, as well as in the one about to be introduced 
by Sir Bichard Bethell^ there is the most marked 
approximation to our system of bankruptcy. Though 
we fear that the diicussions on the forthcoming 
Reform Bill may retard, or altogether postpone till 
another session these important law reforms^ yet we 
hope soon to see such an assimilation to our own 
tjstem as cannot ful to confer on the commercial 
community yeiy important advantages. We may 
here refer to two other instances in which the two 
MjtitemB have been or are about to be nearly as- 
similated. We refer to the recent establishment 
of the Divorce and Matrimonial Court, and the at- 
tempt to introduce the Scottish system of summary 
procedure on bills and notes. Our readers will re- 
member that no argument in the debates in parlia- 
ment was used with more effect by Sir Bichard 
Bethell and Lord Falmerston, the great adyocates of 
the new courts^ to allay the delusion that existed in 
England, that their establishment would create undue 
fMdlities for breaking the marriage tie, than the state- 
ment that Scotland had been for a hundred years 
under a nmilar rule, without experiencing the 
social or moral evils which its enemies prophesied 
would result firom instituting a corresponding system 
of divorce laws in England. Owing chiefly to the 
opposition of the Lish members, the summary pro- 
cedure on bills was not carried to its full extent, 
but a considerable approximation was made, and 
more, it is believed, is yet intended. 

We have been led to make these remarks not from 
any overweening estimate of the superiority of our 
native system; but because we see in these reforms 
in England, grounds for antidpating, at no very 
distant day, a thorough assimilation of the law 
of the two countries. To this great end we are 



drifting with yearly increasing rapidity, and we 
Tentnre to predict, that before many years elapse, 
an imperial code of law will be within our reach, 
combining the excellencies of both systems of Juris- 
prudence. While we have fprea a good deal to Eng« 
land of late, we have taken as much from her. Wo 
are indebted to her for the greater portion of our Com- 
mercial Law. The recent Mercantile Law Amendment 
Acty followed, as it will be, by another Act lor Eng- 
land to complete the series of assimilations, as re- 
commended by the Committee of the House of Com- 
mons already referred to, will, with the recent Joint 
Stock Legislation, which applies equally to botii 
countries, complete a uniform system of commercial 
law, admittedly superior to that of any other country, 
ancient or modem. Add to this the dose similarity 
that now exists between the EngUsh and Scottidi 
law of personal and domestic relations, the projected 
measures of law reform, the simplification of the 
EngUsh system of real rights, and the dose correspon- 
dence introduced in the jurisdiction and procedure of 
the County Courts in both countries, and Uttie remains 
beyond the system of Judicial prooedure, dvil and 
criminal, to prevent the speedy and complete amal- 
gamation of the law of England and Scotland. As 
regards criminal procedure, there seems an increasing 
willingness in the South to adopt some of the leading 
features of the Scotch ^stem, such, for example, at 
the appointment of a public prosecutor, the accepting 
the verdict of a mi^jority of the jury, the adoption of 
thoTerdict of ''not proTen," and the right of the counsel 
for the criminal to the closing speech to the juiy. As 
regards the certainty and despatch of dvU procedure^ 
we are confessedly and notorioudy £ev bdiind our 
southern brethren. Li these respects, the evils under 
which we are at present groaning, must be speedily 
remedied. The ddays of the Court of Sesdon are 
yearly becoming more scandalous, and, unless some 
improvement takes place, Scotdmien will be glad to 
surrender their patriotic fedings in its fisvour, and 
wdcome any dteration in the system, even though 
we should be forced to accept a far more dedded 
change than otherwise might be desirable or prudent. 
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THB COMMUNIO BONORUM IN RELATION TO THE PROCEEDS OP A POLICY ON 

THE LIFE OF A DECEASED SPOUSE. 



Ik tlie case of Wight v. FrencA and others, decided 
in the Second Divisioa on 27th January, 1849, the 
views enundated by their Lordships were of a rather 
startling description, and appear to merit more atten- 
tion than has hitherto been bestowed npon them. 
Indeed, it may be donbted if many are aware of the 
fiili effects of that judgment. Wight» the husband, 
had, stante mattimonio, effected an insurance on the 
life of his wife, the sum in the policy being payable, 
six months after her death, to him, his executors, or 
assigns* On the death of his wife without issue, 
her next of kin claimed that the assured sum should 
be included amongst the goods that were in com- 
munion during the marriage, and divided accordingly. 
The Court held that as the sum insured was not 
payable till after the death of the wife, when the 
marriage should have come to an end, that sum never 
was a part of this goods in communion, and conse- 
quently the next of kin could not lay claim to any 
part of it. Now, undoubtedly, we i^ould all have 
sympathised with Mr Wight had the decision been 
otherwise; and the fact that such a claim could, as 
the law then stood, be advanced by the next of kin, 
was a very strong proof of the necessity of the altera- 
tion of the law which has since been effected by Mr 
Danlop*8 Act. But the case of Wight was decided 
not upon any special circumstances, but upon general 
principles of law which appear to apply as much to 
other cases where a similar decision would certainly 
entail great and very peculiar hardships. Suppose, 
for example, that a husband, having effected an in- 
Borance on his life, the policy being taken in the 
usual terms, pa^^able to his executors, administrators, 
or assigns, three or six months after his death, should 
die intestate, leaving a widow and a chili. Would 
the widow, in such circumstances, be entirely cut off 
from participation in the sum assured, on the ground 
that it had never formed part of the goods in common, 
and therefore is not subject to the jus rdictae? The 
hardship of such a view, and its repugnance to com- 
mon sense, is obvious at once; but let us see if it 
finds no countenance or authority in the decision we 
have taken as our text 
The decision, as already indicated, proceeded snb- 
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stantially upon the view that, as the sum assured on 
Mrs Wight's life did not become payable till after the 
death of the assured, and consequently after the dis- 
solution of the marriage, it could not be held to have 
formed part of the goiods in communion. And this 
leading principle was thus broadly enunciated by 
the late Lord Justice Clerk: ''In order," he says, "to 
be classed and fkU under goods in communion, the 
moveable subject, or its fruits, must have been matter 
of actual enjoyment and income during the marriage, 
or capable of being so.** Lord Medwyn said: "We 
should view a life assurance as simply an undertaking 
to pay a sum on the death of the party whose life is 
assured, and if it he an amirance by a htuhand on his 
own life, or on the life of his wife, it being in no 
event payable till the dissolution of the marriage by 
the death of the life assured, it seems impossible to 
hold that the sum could be looked on as goods in 
communion of the spouses during the subsistence of 
the marriage, ad nutinenda onera matrimonii** Lord 
Moncrieff also, after stating that in his opinion it 
made no difference whether the husband during his 
life employed a part of his means in insuring a sum 
either on his own life or on that of his wife, says : 
"The important fact is, that the money was not 
demandable at all until the death of the wife, by 
which, as one contingent event, the marriage would 
be dissolved, if it had not been dissolved before by 
the death of the husband.'* Following out these 
views, the Court accordingly found that the sum 
insured by Wight on the life of his wife, and payable 
in the event and by reason of her death, ought not 
to be computed as part of the goods in communion 
between the spouses, and was not subject to division 
between the surviving husband and his wife's executors. 
Now, if the reader will reflect for a moment upon 
this result, and keep in yiew the opinions expressed 
by the judges, of which we have given a few speci- 
mens, he will have little difiSculty in seeing that, on 
the same principles which were here held to exclude 
the wife's next of kin from participating in the sum 
assured, the widow of the assured husband would, in 
the case we have supposed, be also debarred from 
participating in the assured fund, on the ground, that 
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is to lay, that it never formed part of the goods in 
oommanion, and was not subject to the jus rdictae. 
We are not aware that this decision has since been 
disturbed, and therefore, harsh and inequitable as its 
application might be, we presume that it must at 
present be held to be law. 

But eminent as were many of the judges who at 
that time sat in the second division, we need scarcely 
tell our readers that the doctrines which were there 
considered law were sometimes very differently re- 
garded elsewhere; and we are glad tiiat we are able 
to £^ve the views upqp the case in question of a high 
authority, which wUl we think be at once admitted 
to be consistent with equity and sound law. He 
says: "The opinions expressed by the judges in this 
case of Wight, do certainly I think tend to support 
the view that the result arrived at in that case would 
be the same in the case of a policy upon the life of 
the husband becoming Available through his decease, 
in a question with his widow claiming /im relidae, 
or with Ms children daimiug legitim. But I do not 
think that this is a sound view, and I hold that 
Wight's decision cannot be safely adopted except 
in a case every way similar. The right under 
the policy was, I conceive, a vested ri^t in the 
husband during his own lifetime, dependent no 
doubt for continuance upon his paying the pre- 
mium, and uncertain as to value or amount until 
his death. The right was such that he could 
have assigned it during his lifetime, or he might 
have rea]^ed it according to its existing value by 
Burrenderiug the policy to the office. The sum in 
the policy formed only part of the moveable succes- 
sion of the husband liable to legitim. It falls to be 
uplifted by his executor. It is plainly applicable to 
payment of the husband's debts, equally with any 
other portion of the personal estate belonging to him. 
Supposing that the husband had died indebted in the 
amount of £1000, and left general personal funds to 
the same amount, I cannot discover any principle 
upon which it could have been maintained against 
the widow that the £1000 of funds fell to be wholly 
used for payment of the husband's debt, the executor 
being at the same time entitled to retain the whole 
proceeds of the policy, so as entirely to defeat the 
widow's daim otjiu relidaeJ' 

We apprehend that such reasoning is conclusive, 
and that no widow need be under much apprehension 
of the ingenious metaphysics of the case of Wight 
being again laid down as law. 



CRIMINAL LAW NOTES. 



L — ^ABDUCnON. 

Abduotiok — forcible abduction — ^is in its primary 
sense the taking possession by force of any individual, 
and leading him or her away. As recognised by the 
law of Scotland, there are several kinds of forcible 
abduction : — 

1st, There is that forcible abduction which consists 
in the forcibly carrying away a female and ravishing 
her, the punishment of which is capital 

2d| There is that forcible abduction which consists 



in the forcibly carrying away a female and concussing 
her into a marriage with the abducer, and then 
ravishing her, the punishment of which is capital 

3d, There is that forcible abduction which consistB 
in the forcibly carrying away a female and concussing 
her into a marriage with the abducer, but without 
ravishing her, the punishment of which is arbitrary. 

4th, There is that forcible abduction which consists 
in the forcibly carrying away a female, with the in- 
tention either of concussing her into a marriage, or 
of committing rape, the punishment of which is 
arbitrary. 

i>th, There is that forcible abduction which consists 
in the forcibly carrying away an individual, ^male or 
female,) and marrying him or her to anotner, the 
punishment of which is arbitrary. And 

6th, There is that forcible abduction which consists 
in the forcibly seizing, carrying o£^ and detaining, 
any of Her Majesty's subjects without lawful autho- 
rity or warrant, the punishment of which ia arbitrary. 
Somewhat analogous to Abduction is the crime of 
Plagium; but since this crime possesses a specific 
nomen Juris, it will be considered in its own place. 

In its mildest form, abduction is a crime of a 
heinous description, and is always visited with severe 
punishment. By it, the liberty of the subject is for 
the time destroyed, the will subjugated, and (in its 
graver aspects) the most precious possession of a 
female robbed. Indeed, from the earliest times, 
abduction has been regarded as a high crime and 
ofifonce, and the place which it now holds in our 
criminal code is precisely that which it held centuries 
upon centuries ago, in the great system of juris- 
prudence from which we, in common with other 
civilised countries, have so largely and so wisely copied. 
The crimen raptus was one of the first four phases 
of abduction noted above, and although it may be 
matter of speculation to which particular class it 
belonged, there is no doubt it belonged to one of the 
higher classes. Writers upon criminal law have 
been somewhat at issue on the point, some assert- 
ing that the crime lay in the forcible abduction of the 
woman's person, and was a complete and capital 
crime, although no carnal knowledge took place; 
others that carnal knowledge was necessary towards 
completion of the crime. This latter would seem 
to be the correct theory, although, if we take Yoet 
for authority, the fact is otherwise. According 
to him the crime lay in the forcible carrying o^ 
coupled with a libidinous intention, so that even 
although no rape, in the modem acceptation of that 
term, took place, yet if it could be proved that the 
seizure and transportation were effected libidinis causa, 
the crime was complete. Ho defines raptus thus: 
" Gravissima vis publice species est raptus crimen, quod 
"ab eo committiiur, qui virginem, aut viduam, aut 
'' sandimonialem, aut nuptam, lUndinis causa ahducit, 
*' sive ingenuam, si libertinam, sive ancillam aHenamT 
He adds his opinion, however, that abduction without 
violation is not capital And Ferezius says : ''JRaptus 
** committitur cum virgo, vidua, aut sancttmonialis, 
'* improbi et per vim abdudiur, tU corrumpaiur, aut 
** corrupta uxoris loco habeatur. Quod non solum ad 
*' injuriam hominum sed etiam ipsus Omnipotentis Dei 
*^ irrcvermtiam oommittUur, maximc cum virginitas vd 
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"castUas corrupta^ restUui non posait** He differs, 
however, from Yoet as to the punishnent of forcible 
abdaction unaccompanied by violation of the person, 
holding the punishment capital. The violation of 
the person without abdaction, was a different crime 
from raptus, and received a different name, (stuprum 
violentum,) and was punishable with deportation or 
banishment only. Sir Qeorgo Mackenzie holds that 
both the carrying away and ravishing, and the simple 
lying with a woman and abusing her body violently, 
are rapts, and both punishable capitally. " Neither 
" does our law," he says, " make any distinction inter 
" rapiorea et de/orciatore$ mtUierum, betwixt ravishers 
"and deforcers of women; and it were most un- 
" reasonable that he who deflowers a woman violently 
" should not be as severely punished as he who only 
"carries her from one place to another; for as the 
"person ravished loses more by that abuse than by 
" her transportation, so it were absurd that apparatus 
" ad crimen should be more severely punished than 
"efectus criminia — ^that the accomplishment of the 
" crime should be a less guilt thaii the preparations 
"to it." 

On abduction generally, Hume says extremely little, 
Burnett not much more, and Alison least of all. 
Happily the crime is of very rare occurrence in 
Scotland. 

L Under the first of the above heads — namely, 
the forcibly carrying away a female and ravishing her, 
I have been unable to discover any case libelled as 
abduction. This crime is so like ordinary rape, that, 
unless the ravishment be attended with the carrying 
off of the person to any considerable distance, the 
tendency seems to be to libel the crime as rape. 
Accordiiigly, in the old case of Captain Charles 
Douglas, Ikisign Francis Scot and Alexander Stewart, 
23d February, 1697, (M'Laurin, No. 12,) the in- 
dictment charged the panel Douglas, assisted by the 
other panels, with having committed a "most vile 
"and atrocious rapt upon the person of Christian 
" Davidson, a poor innocent maid, going about her 
"lawful affairs in the Green of Qlasgow, and that 
" under the cloud of the night, and with several other 
"viUanous and aggravating circumstances, such as 
"laying violent hold on her and dragging her away 
^^hyforcey beating her person," etc. It was objected 
to the relevancy that no abduction was libelled, but 
the Lord Advocate answered that it was not necessary 
to libel abduction in order to subject to the pains of 
death; and the Court found the libel relevant, al- 
though after a trial the rape was found not proven. 
The next case under this head is that of Colonel 
Francis Charteris of Amisfield, 18th November, 1723, 
{M^Laurin, No. 36,) who was indicted for rape, the 
major proposition of the indictment, however, running 
thus : '* That where, eta, the ravishing of women, 
" the violent carrying away of a woman from one place 
" to anot/ver for satisfying the ravisher's lust, the un- 
'* just oppressing of a woman against the king's peace, 
" by forcibly lying with her, or abusing her of her 
" body, are crimes of a high nature, and punishable 
"with the severest pains: yet true it is," etc. The 
Bubsumption proceeds, " and, notwithstanding of her 
" cries for help, and of her straggle and resistance, 
^ oarried her 9(me tpaoe off the hiffhroad^ and forcibly 



" had carnal dealing with her." The jury found it 
proven, and that the panel was seen lying above the 
woman, and that while on the ground together, the 
latter was heard cry out. The Court adjudged the 
panel to pay £300 to the prosecutor, and that he be 
imprisoned till he pay. The case of Patrick Carnegiej 
son of Lord Northesk, although not resulting in a 
trial, may be noticed as falling under the same cate- 
gory. He was indicted for the abduction of Mary 
Gray, heiress of Baledgamo, and, ex facie of the libels 
the abduction was attended with great violence ; but 
after various adjournments the diet was finally de< 
serted. 

II. Under the second of the above heads, — ^namely^ 
the forcibly carrying away a female and concussing 
her into a marriage with the abducer, and then ra- 
vishing her — perhaps the most remarkable case that 
ever occurred, is that of James and Bobert Macgregor, 
1752 and Hod, The indictment against James 
Macgregor (who was tried alone, Bobert having been 
outlawed for murder^ charged him with the crimes 
of hamesucken, forcible abduction, forcible marriage, 
and rape, committed against Jean Key, a minor, 
daughter and sole heiress of John Key, portioner of 
Edinbelly, and relict of John Wright, lawful son of 
John Wright of Easter Glins, and the charge in sub« 
stance was that Bobert Macgr^or, purposing to ao« 
complish a marriage with the said Jean Key, and 
thereby possess himself of her estate, did with the 
assistance of his brother James (the panel) and other 
accomplices, armed with guns, swords, and other 
hostile weapons, upon the 8th December, 1750, in 
the evening of that day, or under cloud of nighty be- 
set, invade, and forcibly enter the house of Edinbelly, 
where the said Jean Key was residing in family with 
her mother and other relations; that the said Jean 
Key, alarmed by the entrance into the house of these 
parties, hid herself in a closet; that the panel and 
accomplices, by threats, compelled her mother to re* 
veal where she was, and having told her their pur« 
pose of obliging her to marry the said Bobert Mac- 
gregor; and upon her desiring some time to deli- 
berate on such a proposal, tendered by a man with 
whom she had no acquaintance, the panel and accom- 
plices laid violent hands on her, and while she was 
making all the resistance in her power, and crying 
out for help, dragged her to the door, tied her hands 
with ropes, mounted her upon a horse, before the 
said Bobert Macgregor, or one or other of the accom- 
plices, placing her body across the horse upon the 
fore part of the saddle, and in this manner violently 
carried her off against her will; that she was first 
carried to a place called Buindennan, afterwards to 
the upper end of Loch Lomond, where she was de- 
tained in captivity, and carried from place to placo 
for three months; that during this captivity, the 
panel and his accomplices caused the form of a pre- 
tended marriage to be celebrated betwixt her and the 
said Bobert Macgregor, without her free consent and 
against her will; and under the colour of consum- 
mating the said pretended marriage, the said Bobert 
Macgregor, the pretended husband, with the assist- 
ance of the panel and accomplices, did, at some one 
or other of the places where the said Jean Key waa 
thus carried and detained, forcibljr ravish heri bjf 
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violating her chastitj, without hor consout and 
agunst her will. The relevancy of the libel having 
been dispnted, the Coart ordered informations, after 
advising which, they pronounced an Interlocutor 
finding the crimes charged against the panel, "JomUy 
and severally, relevant to infer the pains of law." 
The Jniy, however, found the forcible marriage and 
rape not proven. Robert Macgregor was afterwards 
tried for the same crimes; and the Jury unanimously 
found that ''the panel is guilty, art and part, of en- 
"tering with other lawless persons, armed, the house 
"of Edinbelly, which belonged to the deceased Jean 
''Key, designed in the indictment, in which she and 
"fiunily then dwelt; and in a forcible and hostile 
"manner, within the said house, did attack, invade, 
"and lay violent hands upon the person of the said 
"Jean Key, and did carry her out and away from said 
"house." Sentence of death passed, and he was exe- 
cuted. Now, although this was a conviction of hame- 
sucken and abduction, it appears more presumable 
that the capital sentence passed in punishment of the 
former crime — ^for, in the first place, this was a most 
violent and desperate hamesuckcn, in itself capital — 
and in the next, the full extent of the abduction 
proved amounted to this, that the panel carried the 
girl out and away from her house. Considering, 
therefore^ that the Court, in a case about to be stated, 
held that forcible abduction and marriage, unaccom- 
panied by rape, inferred an arbitrary punishment 
merely, it seems nearer the mark to conclude that 
sentence of death followed oii the conviction of hame- 
Bucken, although, no doubt, the other and very grave 
element, abduction, would be duly considered. In- 
deed, Hume says of the case — ''He had sentence of 
"death accordingly as convicted of hamesucken," 1 
ffume, 317. Burnett and Alison, in citing this case, 
likewise view it as a case of hamesuckcn. See also 
the case of Fraeer, 14th November, 1744, charged 
with forcible abduction, marriage, and rape, where 
the Court, after argument, found the libel relevant 
to infer the pains of law. 

IIL Under the third of the above heads^ namely, 
the forcibly carrying away a female and concussing 
her into a marriage with the abducer, but without 
ravishing her, the very important case of Gray, 
July, 1751, (M^Lawrin, No. 59,) fftUs to be noticed. 
Thomas Gray, Christina Duncan, James Syme, and 
Thomas Brown, stood trial for the forcible abduction 
and marriage of Jacobina Moir, an heiress of fifteen. 
As the major proposition of this indictment is pecu- 
liar, it may be useiEul here to insert it, and is as 
follows: — "That albeit by the laws of God, and of 
"this and all other well-governed realms, the ravishing 
"of women, or the forcible abduction or violent carry- 
"ing away a woman from one place to another, with 
"intent either to violate her person by lying with her 
"carnally, or to force her to a marriage against her 
"will; and the celebrating or the causing a marriage, 
"or the form thereof, forcibly and by concussion, to 
"be celebrated betwixt a man and a woman, without 
"the free consent and against the will of such a 
"woman, are crimes of a heinous nature and severely 
"punishable, especially when such force and violence 
''is used by or on behalf of a man of desperate cir- 
"QumstaQcos or broken fortunej and against a woman 



"who is minor, jinder age, and possessed of a land 
"estate, or otherwise of considerable fortune or sub- 
" stance; and when any of the actors or accomplices 
"was herself a woman, trusted by the young woman 
"suffering wrong, or her parents, to accompany her 
"for a limited purpose, and abused and betrayed that 
"trust; and when the diflferent actors added a fraud u- 
"lent conspiracy or machination to force and violence: 
"yet true it is," eta The minor proposition then 
goes on to narrate that Thomas Gray, a man of 
desperate fortune, having found means to get into 
the company of Jacobina Moir, (Ally child of the de- 
ceased James Mdr, of Eamslaw, then in the fifteenth 
year of her age, did, in order to remove all suspicion 
of his real intentions, pretend that he was to bo 
married to a jeweller's daughter, with whom he was 
to get a fortune, and that he afterwards attempted to 
get into a correspondence with Miss Moir, and ad- 
dressed letters to her at different times, and waylaid 
her on the streets of Edinburgh when passing to her 
schools, and pressed her to walk with him; but she 
having returned his letters and refused his solicita- 
tions with disdain, he did, for the purpose of possess- 
ing himself of her fortune, contrive a wicked scheme 
of getting her person into his power, and entered into a 
confederacy for this end with Christina Duncan, mil- 
liner or mantusrmaker in Edinburgh, who, to serve his 
views, got acquainted with Miss Moir and her mother. 
That, in the afternoon of the dd of May, 1751, the 
said Miss Moir did, with the permission of her 
mother, and attended by a young woman about six- 
teen, accompany the said Christina Duncan from 
Edinburgh to Canonmills in a hackney coach, where 
they drank tea with Mrs Moir, and then proceeded 
to Leith, from whence it was agreed that Miss Moir 
and her servant should return straight to Edin- 
burgh in the coach with the said Christina Duncan, 
who pretended that she was to carry up some 
smuggled goods then lying at LeitL Accordingly, 
between five and six in the evening, Christina 
Duncan carried the parties to a house in Leith, 
and having sent the servant out of the way on a 
pretended errand, left Miss Moir alone in a room, 
and then Thomas Gray entered; but Upon her re- 
fusing to stay in the room with him, and calling out, 
Christina Duncan returned into the room, affected 
surprise at seeing Gray there, and caused him to re- 
tire; and, npon the return of the servant, Miss Moir 
seeing none of the goods which Christina Duncan 
had mentioned, wished to be carried back to her 
mother at CanonmiUs, with which desire Duncan 
pretended to comply; but instead of causing her to 
be carried back to the Canonmills or to Edinburgh, 
Duncan, acting in confederacy with Gray, and James 
Syme, or one or other of them, by giving private 
directions to the coachman, caused her to be carried 
in the coach, without her consent, and against her 
will, several miles out of the way along the seaside 
as &r afi Musselburgh Water, where the coach turned 
and brought them near to the west end of the sands 
of Mussdburgh. By this deviation, the day being 
fkr spent, and night coming on, and few or no com- 
pany passing the road. Gray and Syme came up on 
horseback to the side of the coach, alighted from their 
hopMBi and DonoaQ baying opened the coMh door^ 
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they went into it; and Gray declared hia determined 
resolation of being married to Miss Moir that night, 
who, being greatly alarmed, fell a crying and shed 
teardj and the said Thomas Qray threatened to carry 
her on board a boat, which he said was waiting on 
him at hand, and put her in a ship, and cany her to 
some distant place, where she should never see her 
mother or any of her friends again, unless she com- 
plied with his desire of being instantly married to 
him; and then he sent the coachman — with the 
two horses which bad brought him — and Syme 
thither, to Jock's Lodge, to bring from the house 
of Helen Brown, a gentleman, who he said was 
there waiting for him; the coach in the meantime 
standing still, and all the said company in or about it; 
and the coachman having returned with Thomas 
Brown alia^ William Jamieson, who was said to be a 
minister, he also was brought into the coach, and 
here took upon him to celebrate a marriage between 
the said Thomas Gray and Jacobina Moir, without 
the couiseut and sgainst the will of the lady, who 
was crying and shedding tears; after which Thomas 
Gray ordered the coachman to drive directly to the 
house of Helen Brown, at Jock's Lodge, whore they 
forced her to sign the marriage-lines; and then Gray, 
with the assistance of Christina Duncan and James 
Symo, attempted to fling the said Jacobina Moir on 
a bed, in order to consummate the pretended mar- 
riage; but she preserved herself from billing upon 
the bed by laying hold of the curtains, and, calUng 
out for aid, he consented to return into the coach; 
and, they all having got into it, they set her down 
at her mother's house in Cjinonmilb, about 2 o'clock 
of the morning of the 4th of May; and the said 
Jacobina Moir and her servant, immediately on their 
getting home, informed her mother and father-in-law 
of what had occurred. 

There being a total absence of precedent by which 
to regulate this case, it was looked upon as involving 
a new point, and a very full and able argument was 
sustained on both sides of the bar. On behalf of 
the panels it was objected that the whole essence of 
the crime consisted in the alleged forcible marriage, 
and that according to the libel, the locus lay within 
floodmark, and therefore the High Court of Admiralty 
was the proper forum for the case. On the point of 
relevancy it was also pleaded that per te forcible mar- 
riage is not a distinct crime separate from the force 
used to bring it about Force, no doubt, it was 
argued, is punishable in every case; but to bring 
about a marriage by force is not more criminal by 
common law, than to bring about anything else; for 
such a marriage is, iptojut^e, void; and if there was 
no violation of the person, no bad consequences arise 
from such a marriage. The libel, therefore, ought not 
to have been laid upon a forcible marriage, but force 
and oppression in general. Further^ though forcible 
marriage was in itself a crime, yet, separate from the 
force, it is not a crime punishable by the law of Scot- 
land. It is a first principle of reason, that no man 
ought to punished for doing that which neither the 
law of nature, nor the Law of the country in which he 
lives, has forbidden : now, there is certainly neither 
statute nor custom in this country making forcible 
marriage a primo, nor do^s the law of God^ or the 



civil law, make any mention of it, though they de- 
clare rape and abduction, libidinis eatua,to be punish- 
able. At any rate, though the Court should find 
forcible marriage to be criminal, yet the punishment 
cannot be capital, but only arbitrary. And it was 
pleaded that Uie Court was shut up to the conclusion 
of its mere arbitrariness, in respect that it had pre- 
viously found the ciime bailable^ and had admitted 
three of the panels to bail, which, supposing the 
crime capital, was ultixi vires of the Court. 

On behalf of the prosecution it was argued that a 
forcible marriage is per se a crime or iniquity worthy 
of punishment; and though the panels' counsel had 
disputed that proposition, yet the prosecutor con- 
sidered their argument too extravagant to require 
serious confutation. Then as to the degree of pun- 
idbment, the question was no doubt prejudged in 
some measure by the opinion given on the petition 
for bail. But as that opinion was given upon a 
summary cognition for the single purpose of deter- 
mining whether bail was competent or not, it cannot 
be conclusive on either side in the trial itself, and ''as 
** this question has not hitherto been determined, the 
'' prosecutor thinks it his duty to move it now, as a 
"judgment upon it must be of use to let the subjects 
" know how the law stands, and to let the LcgisUture 
" itself see whether it be in any respect defective." 

The prosecutor went on to argue that the opinion 
given by the Court on the petition for bail, proceeded 
from a just tenderness in the Judges, which made 
them hesitate to find a crime capital when there was 
no positive law, custom, or precedent, to warrant them 
for so doing. It is certain, however, that several 
crimes are capitally punished in this country without 
any positive law or usage authorising the Court to go 
that length. This is the case with the frequent 
crimes of theft and forgery; and the usage which is 
now inveterate, could not have had a beginning had 
the objection in question been good ; and it is to bo 
considered whether the reasons which determined the 
Court to introduce capital punishments into this 
country in other cases, without express statute, may 
not equally be applied to this case, which is new— - 
there being no more precedent for punishing the 
crimes in question arbitrarily, than there is for pun- 
ishing them capitiiUy. This is a new and undecided 
case in this country, because it rarely can happen 
that a forcible abduction of a woman shall be made, 
and afker that a forcible marriage, without the last 
stop of a forcible consummation following; for the 
woman's person coming under the iK>wer of the 
ravisher by the first crime, he genendly, and but for 
pure accident, must have also an opportunity for 
perpetrating the hist. Such case, however, did occur 
in England, and is taken notice of by //a/0, p. 302, 
and fully reported by Ist Yen. 243, 3 K. B. 193. 
In that cose the female minor was carried off upon 
the Thursday, married the Friday, and recovered by 
her guardian the next day from the ravisher, before 
he had lain with her; yet he was convicted, con- 
demned to death, and executed. 

In this country when coses occur u^xm which our 
own customs and statutes have determined nothiugi 
wo are guided by the rules of hiw observed in other 
countrieS| Grai;/ c. 1| d. S^ upon the title (Juq Jun 
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SeoH podle xUantur, Hence it is that our crimiual 
libels are laid upon the laws of Qod and the laws of 
this and all other wcU-govemed realms, and that the 
pleadings and papers before this Court are full of 
quotations from the Scriptures, from the Civil Law, 
and from foreign statutes and decisions. And there 
is more reason for pursuing tlus principle in criminal 
than in civil matters; for the constitution of private 
rights are more various and arbitrary, but crimes of 
every sort are offences against common humanity, 
and are equally so in all nations and countries, as 
much as the distempers incident to the human body; 
and therefore it is most proper fur us in these matters 
to look abroad to see by what remedies or punish- 
ments other nations endeavour to cure or restrain 
crimes for which we have no fixed punishments. 
There is no text in the divine law in which this 
offence is particularly treated of; but there are texts 
which divines and lawyers have understood and 
interpreted to comprehend this case, namely, Exodus 
XXL IG: ''He that stealoth a man and scllcth him, or 
if he bo found in his hand, he shiill surely be put to 
death;" and to the same purpose Dcut. xxiv. 7. 
Mattheus states the question "il/i cap'Ue pledendtu 
qui rapuU non vitiavU ? " and resolves it in the affir- 
mative for this, among other reasons, that rape was 
understood by divines to fall under plagium, capitally 
punished by the law of God as above. Such also is 
the law of France and of the Low Countries. Ulti- 
mately the Court found the libel relevant to infer an 
arbitrary punishment merely. And the jury unani- 
mously found the panels guilty as libelled. Qray, 
Duncan, and Brown, were sentenced to fourteen years' 
banishment in the phuitatious, and Symc, in respect 
of the Jury's recommendation, was fined in 500 nierks. 
The next case under this head, is that of William 
Gordon, younger, of Holm, tiied at the Dumfries 
Circuit in May, 1750, for violently and forcibly, with 
his armed associates, carrying off Margaret Tait, 
transporting her away on horseback, and then obliging 
her to marry him. The panel acknowledged his 
having carried away Margaret Tait to prevent her 
being married to another person, he having previously 
made proposals to her, and that the marriage was 
solemnised with the lady's consent. The libel seems 
to have been restricted, and the Jury having found in 
terms of the prisoner's confession, he Wiis fined £20 
sterling, and imprisoned for twelve months. Burnett, 
who reports this case, adds: ''This was certainly a 
very lenient sentence.'* 

It can rarely happen that a forcible abduction of a 
woman takes place, followed by forcible marriage, 
without the last step of forcible consummation fol- 
lowing; for, as we have already said, the woman's 
person coming under the power of the ravisher by 
the first crime, he generally, and but for pure acci- 
dent, must have also an opportunity of perpetrating 
the last. But the case of Moir is one where this took 
place, and others are known in English records* 



COSTS OF ENGLISH BANKRUPTCY AGAIN. 



Last month wo gave an illustration of the enormous 
cost at which small estates were administered by the 
cumbrous system of the English Courta In that 
case the estate had been consumed by the officials 
and the solicitor, and it was the latter who w<ui 
blamed by the Judge when the case was brought 
up for judicial investigation. We are indebted to the 
Law Times for the report of a still more recent case, 
where the assets were altogether swept away by the 
court officials, and nothing was left to the solicitor, 
by whose exertions the assets had been collected. 
Out of a small estate which was admittedly raised 
by the professional exertions of the solicitor to the 
assignees, £300 14s had been realised ingross. The 
official charges paid to parties who did nothing, were 

im follows * ' 

Official Assignee, £20 11 3 

Messenger of Court, 31 5 

llegi8trar*s Fee, 1j 8 

Broker, DOG 

£75 17 5 



that is exactly 2o per cent, of tlio entire assets. 
Well, after discharging chiims for ront and other pre- 
ferable charges, there were left £i lis 4d in pay- 
ment of the solicitor's costs, which included £\0 of 
outlay for stamps, court fees, and other charges ; of 
course there was nothing whatever to the creditors. 
The question mciy be asked for what services were 
these enormous fees paid? and the answer given by 
the Law Tinics is, " the messenger takes possession, 
" the broker takes an inventory with a view to check 
" the messenger, and the official iissignee secures the 
" money, the proceeds of the estate preserved by the 
"joint probity and vigilance of the messenger and 
" broker." This is very like the nursery joke, 
"What are you doing, Jackl" "Helping Bob, sir!" 
"And, pray, what are you doing, Bob?" "Me, 
sir — nothing, sir!" Our authority, who is very 
strongly prepossessed against our system of bank- 
ruptcy, because he knows little or nothing cibout it, 
adds: — "These are weighty fact«i, and certainly 
" speak strongly in favour of the immediate iutro- 
" duction of some cheaper and much less complicated 
"machinery for the administration of biinkruptcy 
"assets." Let us add Amen, and recommend the 
editor of Tlia IjOxo Times, instead of railing against 
the administration of Scottish bankruptcy, to con- 
descend to examine it, and he will find " the cheai>er 
and less complicated machinery" which he desi- 
derates. 



EXECUTOR-CBEDrrOR 



The procedure which requires at present to be fol- 
lowed before a party can be decerned executor- 
creditor to his deceased debtor, depends upon the 
circumstance, whether or not his ground of debt be 
liquid or illiquid; if the ground of debt bo liquid, 
the steps oecosoary do not involve much more cx« 
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pense than what the next of kin woold incur in 
completing a title to the moveable estate — a charge 
against the next of kin to enter, and the action of 
oonstitntion of the debt being unnecessary. It is 
otherwise, however, where the ground of debt is 
illiquid. In this case the creditor must observe the 
provisions of the Act 1695, which statutes and 
drdaiTij 



** That, in the case of a moveable estate left by a 
" defunct, and falling to his nearest of kin, who lies out, 
** and doth not oonnrm, the creditors of the nearest of 
«( kin may either require the procurator-fiscal to confirm 
*' and assign to them, under the peril and pain of his 
" being liable for the debt, if he refuse, or they may 
*' obtain themselves decerned executors dative to the 
"defunct, as if they were creditors to him: with this 
" provision always, *That the creditors of the defunct, 
"doing diligence to affect the said moveable estate, 
" within year and day of their debitor's decease, shall 
" always be preferred to the diligence of the said nearest 
" of kin. And it is further declared, That, in the case 
" of any depending cause or claim against a defunct at the 
" time of his decease, it shall be leisume to the pursuer 
"of the said cause or claim, to charge the defunct's 
"nearest of kin to confirm executor to him, within 
" twenty days after the charge given; which charge so 
"execute, sliaU be a passive tiUe against the person 
" charged, as if he were a vitious intrometter, unless he 
" renounce, and then the charger may proceed to have 
" his debt constitute, and the haireditas jacens of move- 
"ables declared liable by a decreet cognitionis causa; 
" upon the obtaining wnereof, he mi^ be decerned 
" executor dative to the defunct, ana so affect his 
" moveables in the common form," 

It has been usual in practice at once to raise 
the action of constitution and dispense with the 
charge against the next of kin; but if any doubt 
could have existed as to the necessity of a charge, 
it is set at rest by the decision in the case of 
TumhuU V. M^Naughtan, 27th June, 1850, where it 
was held that a decree cognitionis causa taken in 
absence against the representatives of a deceased 
debtor, and not preceded by a charge under the Act 
1695, was not a sufficient voucher, under the Bank- 
rupt Act, to enable the holder to vote in a competi- 
tion for the office of trustee on the sequestrated 
estate of the deceased. 

If any good reason could be advanced for main- 
taining the provisions of the Act 1695, we would 
offer no objection, notwithstanding the additional 
expense which it imposes on the creditor; but when 
we find that by the Act 10 and 11 Vict., cap. 48, a 
charge to enter is no longer necessary against the 
heir in heritage, we may well ask why it should be 
necessary against the next of kin? It is enacted by 
the 16th section of the last-mentioned Act, "That it 
"shall no longer be competent to use letters of 
" general charge, or special charge, or general special 
"charge; but in an action of constitution of an 
" ancestor's debt or obligation against his unentired 
" heir, the citation on, and execution of the summons 
"in such action shall be held to imply, and be 
" equivalent to a general charge, the inducia: of which 
" shall expire with the inducice of such summons, and 
" shall infer the like certification with such general 
"charge; and it shall thereafter be competent to 
" adopt, under such summons^ the same procedure in 



"all respects, and to pronounce the same decree^ 
" which would have been competent had such sum- 
" mons been preceded by letters of general charge, 
"duly executed against such heir according to the 
"law and practice heretofore in use, which decree 
" shall be a valid decree of constitution,** etc. 

A short Act, conceived in terms similar to the 
foregoing, would at once enable a creditor to dispense 
with the general charge against his debtor's next of 
kin, and give the same effect to the decree in the 
action of constitution that it now has when preceded 
by a charge. As the expenses incurred in constitut- 
ing a debt must be borne by the creditor, it is 
matter frequently of considerable moment that these 
should be as light as possible, particularly in cases 
where the debt is small in amount ; and the abolition 
of the general chaige which we advocate would lessen 
the expense without injury to any one. 



The Law Magazine and Law Beview : or, Quab- 
TSELY JouENAL OF JuBispRUDEKOE, for Febmaryj 
1860. London : Bntterworths, 7 Fleet Street 

This, the sixteenth number of the new series of this 
very able journal, contains several important and 
suggestive articles on the principles of jurisprudence 
and law reform. Perhaps, however, the most im- 
portant of these, and that most calculated to startle 
the uninitiated, is that entitled "Justice and Justices." 
We some time ago called the attention of our readers 
to the state of the Justice of Peace Courts in our own 
country, and the sort of commodity dispensed as 
justice in these Courts. In England the grievance 
appears to be still more severe. Not that the Scotch 
Courts are better constituted, or the magistrates se- 
lected with more care, or endowed with greater 
learning or discretion — ^but because their exclusive 
jurisdiction is less; and they are comparatively 
seldom resorted to, except where their jurisdiction is 
exclusive. Where a Court presided over by a trained 
and educated professional judge is open to a litigant, 
he will seldom resort to a Court in which the sole 
qualification and test of fitness exacted from the 
judge on appointment is, that he ia not a lawyer. 

The writer in the Law Magazine very reasonably 
lays it down as a postulate that "every man invested 
with the power of acting as judge on the liberty and 
property of his fellow-countrymen, ought, as a pre- 
liminary step, to give some proof that he knows the 
law which he has to administer.** But, "in the 
present state of things,** he goes on to say, "no such 
common-sense rule exists. The candidate for the 
bench is not only placed on it without the least 
inquiry as to his knowledge of law; but in numerous 
cases that knowledge is deemed an insuperable objec- 
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tbn to its poaseasor^B being made a Juatioe of the 
Peace. Attomeya and barriatera are carefully ex- 
daded, perhapa leat their fitneaa for their dutiea 
ahould damage the chaiQ work of the Dogberry de- 
oiaiona, or tend to diminiah the all-important derk'a 
infloence.*' 

The following remarka on the Quarter Seaaiona in 
England are in aome reapecta not inapplicable to 
Quarter Seaaiona in Scotland, although fortunately 
we are not Ueaaed with clerical magiatratea :-— 

"The quarter aeariona tribunal in 1860 ia one of the 
diagraoea of the country. The mode of ezerciaing ita 
Immenae power, which thirty yean ago made Lord 
Brougham ahudder, ia atill the same; but that juriadic- 
tion haa ainoe been extended to a great number of other 
mattera. The quarter aeaaiona, howerer, remaina irre- 
aponaible for ita acta, of whatever nature they may be. 
The apeech that haa been quoted thua nuurka the diflfer- 
enoe of reaponaibility between the quarter seaaiona and 
one of the anperior courts: — *In the Qneen*a Bench, the 
name of the judge who prononncea the judgment is 
known, and the venerable magistrate stands before the 
country in his own proper person, always placed at the 
bar of public opinion. In the other case it is merely 
quarter seasiona, which ia nobody's name. The indi- 
vidual magiatratea compodog it are not thought of: 
their names are not even published. It is a fluctuating 
body. If the same individuals always sat in the Court, 
there might be some approach to responsibility. At 
present there is none; and where there is no reaponai- 
bility, injustice will occasionally be committed as long as 
men are men.* 

** Though in very many instances gentlemen are made 
chairmen of quarter sessions because of their peculiar 
fitneaa, both by intellectual qualification and social 
standing, this is not always the case: the office has been 
conferred as a compliment on some sprigs of nobility, 
whose high birth was their only visible qualification. 
Sometimes the choice seems whimsicaL Not very long 
ago the magistracy of a county elected a parson for 
chairman, and, with a similar display of practical wis- 
dom, refused to make a. Queen's counsel the deputy- 
chairman! Perhapa they ought, as a matter of just con- 
sistency, to have made the Queen's counsel their county 
chaplain; for there can be no valid reason why parsons 
alone should be permitted to poach on the preserves of 
others, and no other profession be allowed to enter upon 
theirs, especially as it is supported at a coat of five 
milHona a-year to the public. If there are parson 
judges, reverend commisaionerB, and clerical chairmen, 



why ahould there not be medical canona, legal deana, and 
military biahopa? Unkaa paxaona deaire to have their 
nice preaervea thrown open, they had better refrain from 
poachingi The chairman of quarter aesrions ought to be 
an experienced lawyer, thoroughly unbiaaaed by local 
prqudioea or partialitiea, and not a tertium quid^ who 
may be atrongly imbued with profearional bigotry and 
narrow-minded prepoaaesaiona. Clearly, if he were good 
for any thing, he would attend to hia own profeaaion, 
and eadhew mattera ao utterly inimical to it. But, how- 
ever competent and unbiaaaed the chairman may be, he 
forma only one member of the aeaiiona court; he haa 
coUeaguea whoae incompetency may aadly detract from 
and mar hia official fitneaa. There ia another evil at- 
tending the trial of pnaonera at quarter aeasiona. Veiy 
generally the commiting magiatrate attenda; he very 
often bringa to the bench a peraonal knowledge of the 
priaoner*a antecedenta. If the accused haa been a 
poacher, or haa in any manner made himaelf obnoxioua 
to the squire or parson of the parish, and ia convicted, 
the sentence is not strictly a puniahment for the offence 
then tried, but a making it quite for other mattera— a 
paying off of old acorea; hence the aevere puniahmenta 
at quarter seasiona for apparently trifling offimcea. On 
the other hand, if the accuaed ia the pet of the parson or 
Justice, the fact operates the other way, and a bad offence 
bringa only a light punishment; in either case, the con- 
victed does not get the penalty due to the offence which 
he is proved to have committed. Unqueationably, for 
the above reasons, and many others which might ouily 
be adduced, there ought to be a duly qualified chairman 
of quarter seasiona, paid for hia aervicea, and entirely free 
from party biaa, and local or personal prejndicea. It ia 
often alleged that the magiatracy ought not to be re- 
sponsible because it is not paid. The noble reformer, 
from whose speech so much has been taken, thua anawera 
the quibble, about administering the law for nothing— 
*He ought not to forget that, aa gold itaelf may be 
bought too dear, so may economy: money may be saved 
at too high a price. But ia it often all a gratnitoua 
service? Although they have no money they may have 
money *s worth. Cheap justice,' said the illustrious 
speaker, ^is a very good thing; but coatly juatice ia 
much better than cheap iujuBtice."' 



We are compelled ly a press of other matter to postpone^ 
till next months our second article on the QuaUfications of 
Procurators he/ore the Sheriff Courts. 

We have received a copy of Mr Guthrie Smithes Edition 
o/ErsHne's Principles, and will notice it in our next. 
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SHERIFF COURT RECORD. 



QUAIinOATIONS OP PBACTITIONEES BEFORE THE SHERIFF COURTa 



Is ft recent number we directed attention to the mles 
which regulate the admission of the procurators prac- 
tising before a number of the Sheriff Courts in Scot- 
land, and the varied degrees of preliminary study 
and experience required in different localities. We 
have since been favoured with copies of the rules 
of the Society of Procurators in Banf&hire, and 
the Society of Solicitors in Airdrie; but as these 
resemble in most respects the regulations of one or 
other of the various legal bodies which we previously 
noticed, it is not necessary we should go into them 
in detail. 

We propose now, in continuation of the subject, to 
glance at the present standard of professional educa- 
tion, and the tests of literary and legal attainment now 
established among the procurators practising before 
the Sheriff Courts of Scotland; and to consider 
whether the continuance of that standard and those 
tests is Ukely to meet the exigencies of the time, 
and the altered and partly revolutionised position of 
our Local Courts. 

In the first place, then, let us see what are the 
literary or scholastic qualifications which an intrant 
is at present required to possess. Where the Court 
before which he seeks to practise is not the exclusive 
province of a chartered body, no general educational 
test is applied, and no evidence whatever of literary 
knowledge is demanded. It is sufiicient that the appli- 
cant has served an apprenticeship, and is able to pass a 
very mild and frequently a merely formal examination 
in law. Now we wish to speak with the utmost 
respect of the members of the different local bars 
where no farther test than this is required, and 

TOL. n. 



we have every reason to do so. Many, indeed nearly 
all of them, possess legal and general attainments 
equal to those of the members of Societies in which a 
special system of education is directed, and more 
stringent rules of admission exist But it is obvious 
to every one, that where a want of literary know- 
ledge is not sufficient to exclude, applicants destitute 
of literary knowledge may be, and we fear that in 
some cases they have been admitted. We certainly 
do not intend for one moment to enforce the ad- 
vantages, or rather the absolute necessity of a Uni- 
versity education to a professional man. Reason 
and experience alike tell us that ho is best able to 
master the principles of any system of jurisprudence, 
and to apply these principles in practice, whose 
mind is most fully stored with literary and philo- 
sophical knowledge, and most perfectly disciplined 
by a rigid and complete course of academical 
study. 

In the chartered bodies to which we have referred, 
different rules have been adopted in order to secure 
a higher standard of professional and general educa- 
tion. In the whole of them, a knowledge of Latin 
— a very limited knowledge certainly — is required, 
and in one or two of them attendance at a course 
of Logic is demanded. For instance, in the So- 
ciety with which we are most familiar — the Faculty 
of Procurators in Glasgow — ^it is necessary that the 
intrant shall have attended, at a Scotch University, 
a session of Latin, Logic, and a session of some other 
branch of study other than Divinity, Medicine, or 
Law. This rule has only been adopted within the 
last few years, and is certainly a very wise and bene- 
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fidal regulation. We donbt, however, whether it has 
served the full purpose its promoters contemplated. 
It is, we fear, not unfrequentlj practically evaded, 
and one or two supplementary regulations, such as 
we may hereafter suggest, will be necessary in order 
to render it effectual 

As to the legal qualifications of intrants, the stan- 
dards aro various. In some bodies, the only test is 
the so-called examination preparatory to admission — 
in others, attendance for one, and in others for two or 
three sessions at a law class is required. Indeed, the 
legal tests differ as widely as the literary. Different 
districts make different requirements in regard to both. 
Many regard this diversity as desirable and expedient; 
we think it otherwise, and while we are convinced 
that many of the educational standards set up are 
much too low, we are satisfied that the highest is 
not too high for any district of Scotland. 

Instead of going over the different codes of rules 
whidi we detailed in our previous article, and pointing 
out what we think commendable or objectionable, or 
deficient in each, we think it better to state at once 
what we conceive should be required in legal and 
literary knowledge from every one who applies for 
authority to practise at the provincial bar. And, let 
it be understood, that we propose the same standard 
and the same test for every Sheriff Court in the 
country. It is said, and with apparent reason, that 
it is unfair and unnecessary to exact from a practi- 
tioner in the Northern Highlands or the Hebrides 
evidence of the same amount of general knowledge 
and professional skill as we require from a practitioner 
before the Courts at Qlasgow, Dundee, or Greenock. 
The business which the former has to conduct is, it is 
said, of a character differing immensely both in im- 
portance and difficulty from that which is duly en- 
tnuted to the management of the city practitioner. 
This is to some extent true. But if the Sheriff Courts 
are to continue to possess a uniform jurisdiction, both 
in character and extent, questions as difficult as have 
occurred in Qlasgow may occur, and must be dis- 
posed of, in Sutherland or Caithness; and although 
the pecuniary stake may seldom be so large, and the ab- 
stract importance of the case seldom so great, still, its 
dedsion may be momentous to the parties concerned; 
and it is unfair to them that they should not be able 
to obtain, in their own district, the assistance of a 
legal adviser who has qualified himself by education 
and experience to grapple with any question which 



may competentiy be presented for the determination 
of any Sheriff Court in the kingdom. 

The educational test we have to suggest is this— 
That every applicant for admission to practise before 
any Sheriff Court in Scotland should produce evi- 
dence— 

Firsi, That he has attended two complete courses 
of Humanity; one complete course of Logic; one 
of Moral Philosophy, and one of Mathematics, in a 
Scotch University. 

Second. That he has attended these classes in the 
order above mentioned — and not attended more than 
two classes in one session. 

Third. That he has taken part in the public ex< 
aminations and competitions of each dass. 

Fourth, That he has attended the whole of these 
classes before the completion of his apprenticeship. 

This we should accept as evidence of the literary 
and general knowledge of the applicant In regard 
to legal education, we should require evidence — 

First, That the applicant has served an appren- 
ticeship of five years to a practitioner before the 
Supreme or Sheriff Courts. 

Second. That he has attended two complete sessions 
of Scotch Law, and has taken part in the ordinary 
public examinations of the dass. 

In addition to this, we would subject the appli- 
cant, before admission, to an examination on the 
Forms of Process and the Practice of the Sheriff 
Courts — subjects which are not treated by our Law 
Professors. We should further require an elementary 
knowledge of the Law of England, particularly in re- 
gard to Succession and Commercial Law, and also, 
some knowledge of the forms of procedure in the differ- 
ent English Courts, and of the nature of the cases 
competent to each. 

The scheme we have suggested may seem too elabo- 
rate. Some may think we ask too much. But, in 
point of fact, we ask littie more than some sodeties 
demand already — ^the prindpal difference is that we 
put our requirements in a shape in which they can 
ndther be defeated nor evaded. 

Let us now exphdn, very shortly, the purpose of 
one or two of the minor rules we have suggested. 
Take, for instance, the second regulation as to literary 
qualification. We require the apprentice to take the 
classes in the order we have named, and not more 
than two in one session. Those who have made in- 
quiry as to result of the supplementary rules adopted 
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by the Glai^w Faculty, aasure us that it is not un- 
usual for the intending applicant to take the Moral 
Philosophy class first, the Logic next^ and the 
Humanity last. In hci, each one takes them at the 
time and in the order most convenient for himself and 
some contrive to complete their literary course in one 
session. Of course it is absurd to expect that any 
good can result firom studies carried on in this way. 
Again, we require that the literary studies should be 
completed before the conclusion of the apprenticeship, 
and this we consider most essential If literary 
studies are to be carried on profitably at all, they 
must bo undertaken when the student is young, and 
before his mind has either become cramped and nar- 
rowed by attention to the exact details of legal 
business, or distracted by the cares and anxieties of 
a responsible position. 

With regard to the examination in English Law, 
which we suggest, we need say little. We would 
not require the applicant to be acquainted with the 
intricacies of English conveyancing, or the mysteries 
of English land rights; but when the laws of Enghmd 
and Scotland are becoming gradually assimilated — 
when English Jurists and English Heports are daily 
cited in our Sheriff Courts, it is surely not too 
much to ask that an agent should be able to under- 
skDid every recognised authority which may support 
his own case, or be quoted against him. To enable 
him to do this he must know something of the prin- 
ciples of English law, and the rules which direct its 
administration; and this is all we require. 

It is obvious that the University curriculum we 
have laid down would entail a hardship on those who 
may serve their apprenticeship in a district remote from 
any University. But it is easy to provide a remedy 
for these cases. The Faculty of Advocates at present 
accepts the diploma of a Master of Arts, as evidence 
of scholarship. If the intrant has not tiiken such 
a d^;ree, however, ho is subjected to an exami- 
nation in languages and philosophy similar to, and 
almost as severe as that which a graduate undergoes 
to obtain a degree. The same course could be fol- 
lowed at the examination of a procurator. If he 
produced the University certificates we have enume- 
rated, his scholarship would be sufficiently proved; if 
not, an examination in the branches of study we have 
named would test his qualifications. 
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lY. Under the fourth of the above-stated heads— > 
namely, the forcibly carrying away a female, with the 
intention either of concussing her into marriage, or 
of committing rape— we do not find any reported 
case. Burnett cites the cases of Campbdl, 1st July, 
1673, and Carnegie, 20th June, 1G81, the diet in 
both of which was deserted, and no interlocutor pro- 
nounced; but these cases do not properly ML under 
this branch of the subject, forcible abduction, mar- 
riage, and rape having been charged in each. We 
find this, however, that on 22d January, 1609, Eing 
James addressed a letter to his Parliament, then con- 
vened, concerning ''the odious and now too fire* 
''quentit cryme of ravesching of women." He ex« 
presses his wish that at the next ensuing Parliament 
the subject be considered, and an Act passed, and 
then goes on to say, ''becaus efter ravischeings ar 
''commitit whairin na forder actioun then onlie 
''awaytaking dois follow, specialie qhuair the partie 
''ravischeit is by her friendis, the magistrat, or by 
"utheris meanis relevit^ we would have it dedarit 
''that in this caiss, since partie offender did his en* 
" devoir to commit the worst, that the samin fact of 
"awaytaking of a woman agains her will, albeit 
" reskewit in tyme, shall be not the less in the com- 
" mittar yairof a cryme capital!'* The sentiment of 
tins royal epistle, although scarcely in unison with 
modem ideas of delinquency, and certainly far from 
that which any British legislator now-a-days would 
adopt in framing a measure of the like description, 
is nevertheless not without its parallel in the world 
of letters. His lilajesty would seem to have pro* 
ceeded on the principle contained in the couplet— 

" Thus but iniouded uuMcbief, siaid in time, 
Beam all the moral guilt of Ihiuhed crime.'* 

And perhaps he was right This letter resulted in 
the passing of the Act 21 James YL, caj). 4 (anno 
1G12), which enacts as follows: — "Our Soveraigne 
"Lord, with advice and consent of the Estates of 
" Parliament, statuts and ordeins that if any, being 
"airt or part of ravishing of wecmen, be persued 
"for that hcynons offence and defend themselves 
" be the subsequent consent of the woman mvished, 
" or be her declaration that she went with them of 
" her awue frie-tvill and consent (albeit in that cas^ 
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''the womaa*8 declaration of her coDsent may ezeime 
''them from capitall punishment); that if the wo- 
" man's parents or neirest kinsfolk, or His Majestie's 
*' Advocat, be able to verifie be determinatiou of the 
''assise that the fiict wes at first violentlie and 
" forceablie done against the partie's will and without 
"their consent, the subsequent consent or declaration 
" of the partie shall not exeime the offenders from 
" His Migestie's arbitrall punishment of warding their 
"persons, confiscation of their goods, or imposing 
"upon them pecuuiall penalties at His Majestie's 
"pleasura" 

v. Under the fifth head — ^namely, the forcibly 
carrying away an individual (male or female) and 
marrying him or her to another party — ^We may notice 
the very old case of Chimside, 8th November, 16 IG, 
where an indictment was preferred against Sir Patrick 
Chimside of East Nisbet, and others^ charging them 
with the " violent rapt, ravishing, away taking, and 
detaining of Adam Trench of Thomdykes, a boy 
scarce past fourteen, from place to place, and at length 
marrying him to Sir Patrick's dau^ter, but [without] 
consent of Sir John Hume of North Berwick, who 
had the gift of his ward and marriage." The MS. 
abstract of this case bears that there was a long plead- 
ing but no interlocutor, the Lord Advocate, it was 
supposed, declining to insist, chiefiy on the boy's 
declaring judicially that he did not concur in the 
process, but dissented from all prosecution. Here, 
the young laird having acquiesced in his marriage 
(and the young lady also, it is presumed), of course 
an end was put to criminal prosecution. Doubtless, 
however, had the youth resisted and complained of 
his transportation and captivity, a very good founda- 
tion would have been laid upon which to build a pro- 
secution for abduction and forcible marriage;— one 
can hardly step further, ever3rthing considered. The 
word " rapt " employed in this indictment is not to 
be construed as synonymous with rape, for the main 
element of rape was an impossibility here, the in- 
jured party being male, and the wrong doer also male. 
" Bapt, ravishing, and away taking," appear to be all 
convertible terms, expressive of the forcible seizure 
and abduction of the lad, and are elsewhere employed 
in this indiscriminate sense. By the old law the crime 
of ravishing apparent heirs, where perpetrated in de- 
fraud of the JUS tnaritagii, was punishable by fine or 
imprisonment; and in cases such as the present, "gif 
" he quha revises him (the heir) hes na richt nor title 



"to his manage, albeit he restore and exhibit the 
"heire not maried, or satisfies for his manage, he 
"sail be punished for his &ult be imprisonment of 
"twa yeares. And gif he restore not, nor exhibits 
"the heire, or, after the yeares of mariage, cause 
"marie him, he sail be banished the realme, and 
" haue perpetuall prison." 

VI. Under the sixth head — ^namely, the forcibly 
seizing, carrying aS, and detaining any of Her Ma- 
jesty's subjects without lawful authority or warrant 
— ^the following cases may be noticed : — 

1. That of Qeorge Meldrum, younger of Dnm* 
breck, 12th January, 1604, who was accused, inUr 
alia, of invading, taking captive, and carrying away 
throe persons, one of them Gibson of Durie, Clerk of 
the Court of Session, whom he conveyed out of Fife 
by Kinghom and Edinburgh, through Lothian, and 
by Melrose into England. Certain of the other points 
of dittay libelled were of a treasonable nature, and 
being convicted, he received sentence of death, — 1 
Hume, 83. 

2. That of Viscount Frendraught, 4th July, 1664, 
accused of wounding^ carrying ofl^ and at last mur- 
dering Alexander Gregory of Netherdale. The re- 
levancy was sustained, but no conviction seems to 
have followed. 

3. That of Lieutenant Mark Ker, 23d November, 
1649. In this case, after certain procedure, the pro- 
secution dropped; and although the libel charged 
the accused with rape and abduction, both Mackenzie 
and Burnett regard it as a case of plagium. 

4. That of Coppinger against Sir Alexander An- 
struther, March and April, 1720. Li this case cer- 
tain persons were forcibly carried off from their 
dwelling-houses and confined, in order to prevent 
their appearing as witnesses in an Exchequer trial for 
alleged frauds and embezzlements against the re- 
venue. The charge was not laid as for hamesucken 
or plagium, but for a "forcible invasion of persons 
within their dweUing-houses, carrying them off by 
violence, transporting them from place to place, and 
keeping them in confinement" The interlocutor of 
relevancy found " the forcibly carrying off out of the 
said house the individnak libelled, and carrying them 
down the quay of Crawford's Dyke, and then putting 
them on board a boat, relevant to infer an arbitrary 
punishment." The case, however, broke down.— 
£umeUi P* 109. 

5. That of John Lindsay and otheFSi Jaaoaiyj 
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1791. The panels in this case were indicted for 
" the masterly seiasing, carrying off by violence, and 
detaining in captivity any of oar lieges, without law- 
ful authority." They were found guilty, and sen- 
tenced to three months' imprisonment, and one of 
them to be whipped and banished Scotland for seven 
years. 

The statute 17 and 18 Vict., cap. 102, continued 
by subsequent statutes, provides against the use of 
force, violence or restraint at the election of Mem- 
bers of Parliament^ the punishment of which is de- 
clared to be fine or imprisonment, in addition to the 
forfeit of £50 to any person who shall sue for the 
same, together with full costs of suit. 

The Act 9 Qco. lY., cap. 31, regulates in Eng- 
land the crime of abduction of an heiress or woman 
of property; as does 10 Geo. IV., cap. 34, in Ire- 
land. By these statutes the abduction of au heiress 
or woman of property in possession or in spe is felony, 
and punishable by imprisonment and transportation, 
and marriage following thereupon is declared invalid, 
and the woman may be a witness against the man. 
The abduction of girk under sixteen years of age is 
also rendered an ofikncc punishable with fine, im- 
prisonment, or both. 



TOWN CLERKS' FEES UNDER THE TITLES 
TO LAND (SCOTLAND) ACT, 1860. 



We do not at present propose to go over and discuss 
the provisions of the Bill recently introduced for the 
purpose of amending the Lands Titles Act of 1858, 
and extending its provisions to subjects held by 
burgage tenure. We may probably consider the Bill 
in detail, and the different reports issued by legal 
bodies on the subject, in our next number. But 
there is one provision to which we think immediate 
attention should be called and immediate opposition 
made. The 23d section provides, that "The eidsting 
<' Town Clerks of royal and other burghs in Scotland, 
'' who, according to the present Law and Practice, are 
" exclusively entitled to prepare Instruments of Sasine 
''or of Resignation and Sasine, upon Conveyances of 
''Lands situated in Burghs, shall, during the exis- 
"tence of their respective rights of office, be entitled 
"to claim and receive from the person in whose 
"favour a Conveyance of such Lands shall be 
*' recorded in the appropriate Jtegiater of Sasines in 



"virtue of this Act, the same Fees as such Town 
" Clerks would, before the patting of tkis Act, have 
" been legally entitled to exact and receive on their 
" own account, in respect of preparing such Inetru- 
" ments according to the present Law and Practice, 
"and the person in whose favour a Conveyance of 
"such Lands shall have been so recorded, shall be 
"bound to pay such Fees to such Town Clerks; and 
"the Keepers of the Registers of Sasines shall, upon 
" recording such Conveyances in virtue of this Act, 
" be entitled to exact the same Fees as such Keepers 
" would have been entitled to exact upon recording 
"an Instrument of Sasine or of Resignation and 
" Sasine of the same length as the Conveyance re- 
" corded." 

At present the Town Clerks prepare Instruments 
of Sasine and Resignation on conveyances of burgage 
lands, and record them in the Register. There is a 
responsibility attached to this, and considerable fees 
are allowed for performing the duty. These fees are 
certainly high enough, but at present we make no 
complaint that they are exorbitant, and they might 
be submitted to. But if the clause we have quoted 
be ])as8ed into law, the case will be materially altered. 
All that the Town Clerks will then have to do will be 
to engross the conveyance in the Register, as they at 
present record the Instrument of Sasine. They will 
not require to prepare any Instrument at all, and yet 
it is proposed to secure to them the same remunera- 
tion for merely recording the conveyance as they at 
present receive for both preparing and recording the 
Instrument. In short, while the responsibility will 
be very materially diminished, and the actual work re- 
duced at least one-half, no modification is to take 
place in the fees. Surely this is canying respect 
for vested rights somewhat too fisur. 

It would be, we think, sufficient to have secured 
the Town Clerks against actual loss, without provid- 
ing that they should make a positive gain from the 
operation of au Act intended to simplify forms and 
diminish expense. As the clause stands, however, 
the income of the Town Clerk, as keeper of the 
Burgh Register, will continue the same as before, 
while the expenses of discharging the duties of the 
office will be reduced one-halfl Whatever benefit 
the public may reap by the passing of this Act, the 
Town Clerks will certainly profit. The changes which 
have been effected within recent years, in the laws 
regulating the transmission of land zights bave| 
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by Bimplifying and shortening the forms of deeds, 
necessarily reduced the professional fees of convey- 
ancing. Bat wc are not aware that the profession 
ever attempted to secure the same remuneration for 
less work; and, we are sure that had the attempt 
been made, it would not have been successful The 
profession has never opposed any measure of law 
reform, although its effect might be to diminish pro- 
fessional fees. They have invariably yielded to, if in- 
deed they have not led, public opinion on points of 
legal reform, and they have always readily consented to 
sacrifice their own profit to the public interest But 
there is a class which sometimes profits and never 
suffers by change — a dass which, besides being always 
able and ready to protect itself, seems to be pro- 
tected by every body, and to this class the Town 
Clerks belong. 



LAW AND EQUITY. 



In a letter from Mr Theodore Sedgcwick, State 
Attorney of New York, quoted sometime since in 
the SolicUon' Journal and Reportet'y the result of the 
abolition of the distinction between common law and 
equity in his district is thus stated : — 

'*The change effected by our Code of Procedure in 
1848, which abolished the distinctioa between com- 
mon law and equity, and re-organised our entire 
judicial system, was much more sweeping than 
anything which you have yet had, and will still 
require some years before it works smoothly or satis- 
factorily. I see Sir R Bcthell and others, with you, 
are advocating the fusion of law and equity. I have 
little doubt that you will, before a great while, come 
to it as we have. When you do, I think you will 
find, as we have, that the greatest practical difficulty 
in effecting the change is, to draw the line between 
those cases which are triable by jury, and those 
which are not. This line was for all practical pur- 
poses drawn with us, as it is with you, by the distinct 
organisation and procedure of law and equity tribunals; 
but when we created only one set of tribunals, abolished 
all distinction between common law and equity plead- 
ings, and melted down bills and declarations into a 
complaint, we found that we had some difficulty how 
to classify the causes which should go to a jury, and 
those which might properly be tried by a judge; and 
this has greatly perplexed us. Add to this the diffi- 
culty of knowing how to get out the facts under the 



new system, with reference to whether the case would 
have been, under the old, a subject of equitable or 
common law jurisdiction; and the great danger of 
the abuse of injunctions by introducing it as a possible 
remedy in all suits. I assure you we have had more 
questions of pleading, practice, and jurisdiction — 
yes, twenty times more, for the last ten years, suice 
the Code came in, than we ever had before." 

The SoUciton' Journal thus comments on the 
subject : — 

"We call particular attention to the remarks of Mr 
Theodore Sedgewick, which appear this week in our 
column of communications. Mr Sedgewick's official 
position among American lawyers, and his world-wide 
reputation as a legal author, give to his opinions the 
weight which always attaches to special experience 
and knowledge. He has seen the law of New York 
revolutionised, and the fusion of law and equity 
carried out under his own eyes, and the deliberate 
conclusion to which he arrives, after a ten years' trial 
of the new system, is, that litigation on technical 
points has been enormously increased, and that an 
amount of inconvenience has been entailed on the 
Court which can hardly be realised by those at a dis- 
tance, and of which there appears at present no 
reasonable prospect of termination. The practical 
difficulty which Mr Sedgewick especially dwells on 
is the want of any criterion, such as the broad line 
between common law and equity pleading affords, as 
to those cases which should be sent to a jury, and 
those which should be retained for the dedsiou of 
the judge. In order to arrive at this point it is al- 
ways necessary to eliminate certain facts, and to map 
out the case in a definite form; and for this process, 
so easily and naturally effected by our system of 
pleading in its present improved condition, the courts 
at New York seem to lack machinery. But Mr 
Sedgewick hints at graver evils; such as the abuses 
which he evidently dreads arising under a system 
which has thrown open injunctiou as a possible 
remedy for every wrong. 

'*We wish that the gentlemen who arc so anxious 
for rapid aud sweeping changes in our legal system 
would 2)onder well oii these remarks. Wc do not 
say that the fusion of law and equity, if wisely and 
carefully carried out by experienced lawyers, and 
above all by men versed in the practical details of 
court business, would be necessarily an evil; but wc 
do 'say, that the consequences which have resulted in 
America from this very step are not such as to en- 
courage any hasty legislation. It is often argued that 
because Scotland, like those Continental countries 
which have similar legal institutions, gets on without 
a division of law and equity, therefore such a divi- 
sion must be superfluous in England. This is tho truQ 
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sciolist argument, disdaining facts, and ignoring all 
practical experience. The truth in, that different 
countries take to different systems of law, just as 
naturally as they do to different forms of government 
and different forms of speech. In Scotland, the jury 
system has always been an exotic plant, and is to this 
day viewed with indifference and distrust by the 
great body of Scotch Lawyei's. In England, though 
not as ancient as is often supposed, it lias become, in 
a long process of time, the natural and accredited 
method for settling disputed facts. Any great 
change of our law, then, which was calculated to 
create any difficulty in the employment of juries, 
would be sure to produce embarrassment It is so, 
we see, in America, with nil the power of elastic 
adaptation to change so abundantly possessed by the 
most enterprising nation in the world. In this con- 
servative country, with a judicial bench not peculiarly 
amenable to novelty, what years of litigation would 
occupy the courts — ^what volumes of practice cases 
would gladden the hearts of the law booksellers — 
before our revolutionised system settled down into 
smooth and regular procedure! We all remember 
the time and pains which it took before the practice 
under the recent Procedure Acts was fixed by the 
judges; and though this is no argument against 
making any real and substantial improvement — any 
change, that is, which we are certain will be produc- 
tive of enough good to outweigh the inconvenience of 
alteration — ^it is a very strong reason for pausing long 
and considering well before we rush into what would 
be little short of legal revolution. The hints of Mr 
Theodore Sedgewick arrive at an opportune moment, 
and deserve to be well weighed. We shall rejoice if 
their appearance in our columns will induce law re- 
formers to believe that schemes which look sound on 
paper are not always safe in practice." 

We lay these views before our readers, and as the 
subject is one which must be of interest to the pro- 
fession in Scotland, we shall return to it in an early 
number. 



THE NEW ST7VMP ACT. 



The recent Stamp Act makes some important altera- 
tions in the duties payable on a variety of documenta 
It alters the duties on Minutes of Agreement and 
Bills, and requires that every banker's cheque shall 
bear a penny stamp. The following arc the more 
important of its provisions : — 



AoRBEUBNT, or any Minute or Memorandum of £ «. d. 
an Agreement, made in England or Ireland, 
under hand only, or made in Scotland without 
any Claiue of B^^iatration, and not otherwise 
charged nor expr(^y exempted from all Stamp 
Duty, where the matter thereof flhall be of the 
value of Five Pounds or upwards, whether the 
same shall be only Evidence of a Contract, or 
obligatoiy upon the Parties from its l)eing a 
written Instoument; together with every Sdie- 
dule, Receipt, or other Matter put or endorsed 

thereon or annexed thereto 6 

And where the same shall contain 2160 
Words or upwards, then for every entire 
Quantity of 1080 Words contained therein 
over and above the first 1080 Words a 

further progressive Duty of G 

Provided always, that where divers Lettem 
shall be offered in Evidence to prove any 
Agreement between Uie parties who shiul 
Imve written such Letters, it shall bo 
sufficient if any of such Letters shall be 
stamped with a Duty of One Shilling, 
altliough the same shall in the whole con- 
tain any Quantity of Words exceeding 21 GO. 
Bn.L OF Exchange, Draft, or Order for the Pay- 
ment of Money exceeding £4000, now charge- 
able with Stamp Duty of £2 5s; 
For every £1000 or Part of ClOOO of the 

Mouey thereby made payable 10 

Bill of ExciiANOE (Foreign) drawn in a Set of 
Three or more for the Payment of Money ex- 
ceeding £4000, where every Bill of the Set is 
now chargeable with the Stamp Duty of Fifteen 
ShiUiugs; 
Every P*ill of the set, for every £1000 or Part 

of JC 1000 of the Money thereby made payable 8 4 

Tlie itma duty 
•a on an In- 
land Bill of 
Kxehaago for 
the Payment 
of Money 
otherivlse 
than on De« 
mand accord- 
ing to the 
amount there- 
bv made pay- 



BiLL OF ExcHANGB, Dhatt, or OnnuR (Foreign), 
drawn or endorsed out of the United King- 
dom for the payment of Money 011 demand.. 



All Hills, Drafts, or Orders for the Pay- 
ment by any Bauker or Person acting as 
a Banker of any Sum of Money, though 
not made jiayable to the Bearer or to 
Order, and whether delivered to the Payee 
or not; and aU Writings or Documents 
cutitling or iutended to entitie any Per- 
son whatever to the Payment firom or by 
any Banker or Person acting as a Banker 
of any Sum of Money, whether the Person 
to whom Payment is to be made shall be 
named or dcsignate<l tlierein or not, or 
whether the same shall be delivered to 
him or not, shall respectively be deemed 
to be Bills, Drafts, or Orders for the Pay- 
ment of Money chargeable with Stamp 
Duty, aH if the same had been made pay- 
able to r»earcr or to Order. 

Provided always, that any One Document 
or Writing, although directing the Pay- 
ment of several Sums of Money to dif- 
ferent Persons, shall be chargeable with 
Stamp Duty as One Order only. 

BXEMPTTONS. 

Any Draft or Order drawn by any Bauker u^jon 
any other Banker, not paya1)le to Bexirer or 
to Order, and used solely for the purpose of 
settling or clearing any Account between 
such Bankers. 

Any Letter written by a Banker to any other 
J tanker directing the Payment of any Sum 
of Money, the same not 1)eing i>ayab1e to 
Bearer or to Order, and such Letter not 1>c* 
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ing Mat or delivered to the Penon to whom £ «. d. 
Payment is to be made, or to uiy Penon on 
hk Behalf; and all Wairanti or Orden for 
the Payment of any Annoity granted hy the 
Commianonen for the Redaction of the 
National Debt» or for the Payment of any 
Dividend or Interest on any Share in the 
(Jovemment or ParHamentury Stocki or 
Fundi, and all Drafts or Orden drawn by 
the Aoooontant-Genenl of the Coart of 
Chaaoery in England or Ireland, thaU be 
exempt from all Stamp Dnty. 
DELIVERY ORDER.— Any Writing or Do- 
cument commonly called a f)elivery Order, or 
by whatever Name the same shall be desig- 
nated, entitling or intended to entitie any 
Person therein named, or his Assigns, or the 
Holder thereof, to the Ddivery of any Goods, 
Wares, or Merchandise of the Value of Forty 
Shillings or upwards, lying in any Dock or 
Port or in any Warehouse m which Goods are 
stored or deposited on Rent or Hire, or u^n 
any Wharf^ such Writing or Document bemg 
sipied by or on behalf of the Owner of such 
Goods, Wares, or MerdhandiM, upon the Sale 

or IVMisfer of the Property therein 

DOCK WARRANT.— Any Warrant or Docn- 
ment commonly called a Dock Warrant, or any 
other Writing or Document, by whatever name 
the same shiul be designated, which shall evi- 
dence the Titie of any Person therein named, 
or his Asrigns, or the Holder thereof, to the 
Property in any (roods, Wares, or Merchandise 
ly ing in any Dock, or Warehouse or upon any 
Whwrf, such Writing or Document being 
signed or certified by or on behalf of the Com- 
pany or Person in whose custody such Goods, 

Wares, or Merchandise may be 

sxcMPnox. 
Anv Writing or Document given by any Inland 
Carrier a^nowledging the Receipt of Goods 
conveyed by such Carrier. 
LBTm OB PowBB OF Attobnet for the Sale, 
Transfer, or Acceptance of any of the Govern- 
ment or PariiamentaTy Stocks or Funds not ex- 
ceeding in Value £20 ; or for the Receipt of 
any Sum of Money, or any Cheque, Note, or 
Draft for any Sum of Money, not exceeding 
£20; or Dividends or Interest of any such 
Stocks or Funds, or any other periodical Pay- 
ments not ezceecUng the annual Sum of £10.... 

The Act further requires that the party signing a 

document to which an adhesive stamp is affixed, 

shall obliterate the stamp by writing on it his name 

or initials, and the date of signing; and on payment 

of Bill, Draft, or Order, having an adhesive stamp 

affixed, the party paying must obliterate the stamp 

by writing thereon the word ''paid.** 
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Principles of the Law of Scotland, by John 
Erskine, Esquire, of Camock, Advocate, a new Edi- 
tion, adapted to the present state of the law, by John 
Guthrie Smith, Esquire, Advocate. Edinburgh: 
Bell k Bradfute, 12 Bank Street; London: W. Max- 
well, 32 Bell Yard, Lincolns Lm. 1800. 
More than thirty years have elapsed since the profession 
has been favoured with an edition ofErskine's Principles; 
the last edition having been published in 1827, under the 
Oilitorship of Professor More. Tlie work is one adapted 



more for the use of the student than the praetitioiier ; as 
a daoB-book it has been most fikTOuraUy received and has 
pasud through about twelve editions. Lideed, up tiU the 
period of the publication of ProfesBor More*s edition, it 
must necessarily have been in the hands of every law stu- 
dent. Since that time, however, various works have been 
published which have rendered the ^^ Princ^les** of com« 
parativelx little use even as a class-book. The prior 
editions differ Itom Frofeswr Morels chiefly in what 
relates to commeroial law; and, as has been noticed by 
the Professor in the prefitoe to his edition, ^Some branches 
**of the Law-Merchant have either beannewly introduoed, 
"or have assumed a form and comnstenoy which was then 
"unknown, as for example, what relates to the law of 
"stoppage in traim'to, to the doctrine otlMuranee^ and to 
"the law of Bankrtiptcy, It was once thought that a 
"few supplemental chapters, pointing out the elements 
"or general principles of those doctrines, might, without 
"impropriety, have been given; but it was found that 
"this design could not bo executed within such bounds 
"as are indispensable in a work of this description. In- 
"deed, the Law-Merchant has, in all its parts, under- 
"gone such material alterations since this work was first 
"published, that a separate demeutary treatise, confined 
"to this branch of jurisprudence, and iUustzated by the 
"dedsions of the Courts of Scotland, is much wanted for 
"the use of the student.*' 

The importance now attached to mercantile law, 
suggested to the present Editor the publication of a new 
edition of the work, in which its deficiencies in this parti- 
cular might be supplied, and such changes made on the 
original text as were necessary to adapt it to the existing 
state of the law. From a perusal of the work, it will bo 
found that the present edition is much more complete 
than any which has preceded it. The method adopted 
by the author has been to incorporate the new matter 
with the old, the text of Erskine being distinguished by 
inverted commas, preserving the original text as far as 
possible. A number of subjects are treated of for the 
first time, while others again have been for the most part 
re- written. The chapters on the Elective Franchise, the 
Poor Law, Judicial Guardianship, Insurance, Bankruptcy, 
and Trusts, have been introduced for the first time, along 
with an Appendix containing a selection of passages from 
the writings of the Civilians, for the use of students. 
The law is correctly stated by the author, and in this 
respect the work contrasts favourably with some recent 
publications ; while the authorities referred to are brought 
down, till within a very recent date. There is, however, 
a singular defect in the references to the more recent 
cases. The dates are not given — ^the only reference being 
to the volume and page of Shaw or Dunlop's Beports. 
It is tluis impossible, without first consulting these He- 
ports, to find the case in any other series. 

As the work is essentially elementary, and adapted 
chielly for the use of the student, the question suggests 
itself whether a new edition was at present called for. It 
is doubtful if the work will compete to almost any extent 
as a class-book with the works of Bell and ^lenzies. But 
be that as it may, Mr Smith has done his part, and done 
it well, and if he has not made a very valuable addition 
to our legal literature, he has certainly produced a very 
complete and accurate edition of Erskinc's Principles. 
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THE BURGAGE TENURE AND AMENDMENT OF THE TITLES TO LAND ACT BILL. 



This Bill has been for a considerable time before the 
profession, and its proyisions are being considered 
and discussed by different legal bodies in the country 
with the care and in the spirit which their importance 
merit The object of the Bill and its proposed lead- 
ing enactments must be so familiar to our readers as 
to render any detailed notice of the different clauses 
unnecessary, and we will only point out what appears 
to us to be its principal defects. 

The 2d Section is the interpretation clause, and we 
think the meaning attached to the word " deed" and 
the word ''conveyance" is too limited, and might be 
extended with advantage. By sea 102 of the Bank- 
rupt Act the act and warrant in favour of the trustee 
is declared to have the same efect as a decree of adju- 
dication in implement and sale. Decrees of adjudi- 
cation are included under the words "deed" and 
''conveyance," while an act and warrant, which is not 
a decree of adjudication,, but only equivalent to it, is 
not. The trustee, if, in a race of diligence, he finds 
it necessary to complete a title in his favour to the 
bankrupt's estate, is thus placed at a disadvantage, 
because he is exposed to tiie delay of completing a 
title under the old form. This defect occurs in the 
Titles to Land Act as well as in this Bill, and it cer- 
tainly ought to be remedied, to the effect of rendering 
an Act and Warrant sufficient for expeding a notarial 
instrument This clause ought also to include Pro- 
curatories of Resignation, which, under the existing 
law, are equivalent to a conveyance. 

The 7th Section of the Act provides that, where 
an heir shall have established his right to succeed to 
lands held Burgage before one of the Bailies, an 
Instrument of Cognition is to be expede by the Town- 
Clerks, and recorded for the purpose of completing 
his title. 

We think it clear that the provisions of the Titles 
to Land Act and the Service of Heirs Act ought to 
be extended to Burgage subjects. By these Acts, 



an heir, upon obtaining a decree of special service 
before the Sheriff and recording his decree, com« 
pletes his title without the aid of any instrument 
whatever. It would be attended with considerable 
saving of expense were the same provisions applied 
to Burgage lands; for an heir frequently succeeds 
both to feudal and Burgage subjects, and one service 
could apply to both. The decree of course would 
only require to be recorded in the separate registeri 
so far as these registers are applicable to the different 
lands. But this Section is farther defective, so far, 
at all events, as property in the Burgh of Glasgow is 
concerned. According to the present practice, a 
general service is equivalent to Cognition, or as it is 
termed in Glasgow, service by ward of court; while 
under this Section of the Bill, an heir, although he 
may have a general service in his favour obtained 
before the Sheriff, must still establish his right to 
succeed before that judicial-minded functionary a 
Bailie. The heir*s right undoubtedly ought to be 
held sufficiently established by a decree of general 
service obtained before the Sheriff, without the neces- 
sity of farther evidence. 

The 16th Section of the Act provides that when a 
judicial factor or other judicial manager applies by 
petition for authority to complete a title, and when 
the petition and the warrant specifies the lands to 
which a title is to be completed, the warrant shall 
have the effect of a disposition. 

This provision is similar to the 21st section of the 
Titles to Land Act, and we think it is objectionable, 
in consequence of the useless expense and incon- 
venience which it occasions. It would be attended 
with no danger of abuse, and would save consider- 
able expense, were it provided that the decree ap- 
pointing the judicial factor should be a warrant to 
any Notary Public to expede a notarial instrument, 
and so complete the title without the necessity of 
any petition or warrant for that purpose. But this 

a 
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Section and the 2l8t Section of the Titles to Land 
Act are farther defective, in so far as the warrant in 
&Y0ur of the judicial factor or manager has the effect 
of a disposition only from the party tpJiose estate is under 
judicial management This limitation of the provi- 
aion has, in practice, rendered the intention of the 
Act incapable of being carried out in many cases. 
A judicial factor is frequently appointed upon a 
trust estate where, from some cause or other, all the 
trustees have failed. Those trustees have, in the 
general case, been vested in the property, but as the 
warrant is only equivalent to a disposition from the 
truster who has been already divested, and not from 
the trustees, the judicial factor is obliged to have re- 
course to the old method of adjudication before he 
can complete his title. Provision ought to be made 
to remedy this anomaly. 

The 23d Section provides that existing Town- 
Clerks shall, during the existence of their respective 
rights and offices, be entitled to the same fees for re- 
cording a conveyance as they at present receive for 
preparing and recording a sasine. 

Li remarking upon this Section, we may also no- 
tice the careful provision that is made throughout the 
whole bill for all notarial instruments requiring to be 
expede under it being prepared by the Town-Clerks. 
The provisions of the 23d Section, and of the other 
portions of the Bill in which Town-Clerks are so ten- 
derly cared for, in effect gives these officers compen- 
sation for an apprehended diminution of fees, and 
deprives the public of the full and legitimate benefit 
of the Act. Were the office of Town-Clerk entirely 
swept away, and a new office reared up in its stead, 
there might be some ground for giving the present 
incumbents of the office compensatiouj but although 
Town-Clerks may have a vested right in the office, 
they certainly have no right to be treated upon the 
assumption that they are entitled to receive compen- 
sation in consequence of any beneficial change in the 
law which may affect the amount of their fees for 
particular portions of the work which they perform. 
If the Bill, in its effect, will reduce the emoluments of 
Town-Clerks, it will, to a greater extent, reduce the 
emoluments of the general practitioner, and, in equity, 
he is as much entitled to compensation as the Town- 
Clerks are; but neither at present, nor when the Acts 
of 1847 and 1858 were projected, did the general 
practitioner dream of asking compensation. He was 
content to sacrifice his own interests, so far as they 
were injuriously affected, to the public benefit. We 
know of no reason why the Town-Clerks should be 
placed in a more favourable position than the general 
practitioner. It is also worthy of notice that a con- 
siderable portion of the compensation provided in 
favour of the Town-Clerks by the Bill, is derived, not 
from the public who receive the benefit of the Bill, 



but by diverting the fees from the profession. Un- 
der the Heritable Securities Act it was competent to 
any notary to expede notarial instruments under it; , 
but under this Bill, which applies to rights in security 
as well as absolute rights, all notarial instruments 
must be expede by the Town-Clerks. The general 
practitioner is thus deprived of fees to which he was 
entitled under the Heritable Securities Act, and the 
liberal spirit of that Act is deliberately set aside for 
the benefit of the Town-Clerks. The public will be 
deprived of a great portion of the benefits which they 
ought to receive by the passing of the Bill, and the 
general practitioner will not be equitably dealt with, 
unless the fees of recording instruments are restricted 
to proper recording fees, and it is made competent 
to any notary to pass notarial instruments. 

The dOth Section, which has reference to the 
amendment of the Act of 1858, provides that, when 
no holding is expressed in the conveyance, the words 
"To be holden in the same manner in which the 
"granter of the conveyance held, or might have held, 
'Hhe same," in the 5th Section of the Titles to Land 
Act shall mean that the lands are to be holden "a 
*^me vel de me** when the investiture of the lands 
contains no prohibition against sub-infeudation, and 
"a me" only when the investiture contains such a 
prohibition. 

We are surprised that such a provision should 
have been introduced into this BilL The object of 
the Act of 1858 and of the present Bill is to simplify 
the form and diminish the expense of completing 
titles to land, but this Section of the Bill will be at- 
tended with effects directly opposed to the general 
spirit and intention of the Act. Where there is a 
prohibition, properly fenced by irritant and resolu- 
tive clauses, it is perhaps consistent with principle 
that the holding shall be deemed to be a me only; 
but where the prohibition is not so fenced, the hold- 
ing certainly ought to be held, both in accordance 
with principle, and as giving effect to the spirit of 
the Act of 1858, to he a me vel de me. Indeed, we 
think it would bo attended with public benefit, and 
not inconsistent with the rights of the superior, were 
it provided that the holding in all conveyances should 
be considered to he a me vel de me, leaving the su- 
perior to enforce his right to an entry under the 
clauses in the feu-right where sub-infeudation is 
strictly prohibited. 

We think we have noticed the principal defects of 
the BilL There are, of course, many points of minor 
importance which our space docs not enable us to 
notice, but which will no doubt be brought out by 
the different legal bodies that consider and report 
upon the Bill ; and wc trust that the Lord Advocate 
will make such amendments as will render the mea- 
sure as beneficial to the public^ and as equitable to 
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the general practitioner, as the spirit and scope of the 
previous Acts relating to Land Bights require. It is 
to be regretted that, when dealing witli this subject, 
the Lord Advocate did not attempt some provision 
for remedying the hardships entailed by the opera- 
tion of that relic of a feudal time — ^the law of death- 
bed, and for shortening the period of the long pre- 
scription. Legislation upon these branches of the 
law cannot be long deferred, and we ^opose to en- 
force the necessity for a change in a future number. 



CRIMINAL LAW NOTES. 



III. — AET AKD PAKT. 

Aet and Part is a technical term employed in the 
minor proposition of an indictment in conjunction 
with the other technical term "Actor,'* and is, with 
one single exception, an indispensable member of 
every indictment. Critically considered. Art and 
Fart may be said to be expressive of that amount of 
complicity in a crime which does not come up to 
actual personal perpetration, but to assistance or 
accession merely. This is apparent by the disjunctive 
character of the clause "Actor, or Art and Part." 
But, in point of fact, it is not so. The term is no 
less imperative in the case of an indictment charging 
only one individual with a crime than in an indict- 
ment charging half-a-dozen, and applies with equal 
force to principal and accessory — ^including, as Bur- 
nett says, "all co-operation, counsel, and assistance, 
both before and after the fact, as amount to a partici- 
pation in the crime, as well as all aiding and abetting 
in ipso cutUy and even direct participation in the 
actual commission." In the opinion of some, the 
phrase is an abridgement of arti/ex et particeps; and 
in the old statute 1515, cap. 2, it is provided that the 
master and sustaiuer of a thief who refuses to give 
him up to justice on demand, "shall be ha]den aiH 
and paHaker of his evil decdcs, and^ shall be accused 
as the principal thief or reiver." 

The history of this important member of an indict- 
ment may be briefly stated: — Prior to the close of 
the sixteenth century the mode in use of stating the 
species facti appears to have been very prolix and 
cumbrous. The prosecutor entered into a full and 
particular account of the panel's concern in the crime 
charged against him, not always conflning himself to 
a narrative of facts, but sometimes coupling these 
with what were termed "necessary presumptions" of 
the panel's guilt arising out of those facts. Of course 
it is evident that an indictment framed after this 
fashion ran serious risk of being cast. The prosecutor 
staked his case upon the verity of his narrative, every 
item of which it behoved him to prove, and to prove 
exactly as he libelled it, otherwise the panel could 
pot be found guilty <<aa libelled," Any person who 



has had experience in criminal law practice knows 
how frequent it is for the evidence, on the day of 
trial, to differ in minor points from the specification 
libelled, and how necessary it is even now-a-days to 
exercise caution and skill in the framing of indict- 
ments. In these early times the necessity was still 
more urgent. Notwithstanding every endeavour on 
the prosecutor's part to discover the true state of the 
case, he might have been misinformed, or not suffi- 
ciently informed; and so, unless his libel received the 
amplest support from the evidence, unless libel and 
evidence turned out exact duplicates of each other, 
the prosecutor was in imminent danger of losing his 
case. And this, of course, proved a great obstruction 
to the course of justice. To remedy this evil the 
statute of 1592, cap. 153 was passed, whereby "it is 
statute and ordained, seeing that diverse exceptionea 
and objcctiones rises upon criminall libelles, and 
parties are frnstrat of justice, be alleged irrelevancie 
thereof: That in time cumming all criminall libelles 
sail contcine that persons complened on ar airt and 
pairt of the crimes libelled; quhilk sail be relevant to 
accuse them thereof; swa that na exception or' objec- 
tion take awaie that part of the libel in time cum- 
ming." It is difficult to over-estimate t^e value of 
this old enactment; time and experience have estab- 
lished its importance; without, in any respect, operat- 
ing as a pressure, far less an injustice, on the panel, 
it effectually closes every loop-hole by which, quoad 
this part of the libel, a guilty party might escape. It 
has stood a long and severe test — a test of centuries-^ 
and up to this hour is as efficient as ever. 

This enactment wrought a great change upon the 
style of the indictment. For many years the pro- 
secutor, dropping the inconvenient style previously in 
use, libelled his charge in the brief and general mode 
allowed by the statute, simply using such words as, 
"And whereof" — (that is, of the crime previously 
specified and described,) "ye are actor, art and part." 
But in course of time the prosecutor reverted to the 
old style, and even added to its dimensions. After 
libelling the particular crime committed, by time, 
place, and manner, and charging the accused directly 
as actor of the deed, the prosecutor proceeded, under 
a new head of accusation, commencing with the words 
"At least," to particularise all the articles of evidence 
and grounds of presumption by which the final con- 
clusion was to be reached that if the panel could not 
be found guilty of direct personal perpetration of the 
specific crime charged, he was still to some extent, 
and in some capacity, guilty, and so subject to the 
pains of law. To which was added the statutory 
words themselves, incorporated by way of securing to 
the prosecutor every possible cliance of a conviction, 
HumeL, p. 388. The following, taken from the case 
of John Bartleman, accused of murder, is a good illus« 



52 



THE SCOTTISH LAW JOURNAL. 



[May, 1860. 



tration of this clamsy system: — ''And the said John 
Bartleman followed the deceased, and did fall upon 
him nnder doad and silence of night, being about 
nyne hours at night, as he was going home to his own 
house, and most cruelly and barbarously beat the 
said John Lesly the defunct, with a great staff or 
kane, and gave him many blae and bloody wounds 
and bruises, and broke his leg, of which he languished 
and dyed." A modem indictment, with a few re- 
fined alterations, and a short addition to the effect, 
that by all this outrage the deceased had been 
murdered by the panel, would have stopped here. 
But in the case before, as the libel proceeds: — 
"At least, the said John Bartleman, without any just 
provocation given, did fall upon and strugled with 
the defunct in the said Gkorge Davidson's house ; and 
the said John Bartleman, being hyndered by the 
people of the house to execute his cruell and bloodie 
designes against the defunct in the house, he, in great 
rage and furie, threatened the defunct by menacing 
words, in the terms foresaid, that he might thank the 
companie — ^for if it had not been them, he would 
have made the defunct that he should not have sur- 
veyed any or many days to come, and some such ex- 
pressions to that purpose; and the defunct, to shun 
his furie, having withdrawn himself, and left the 
company, and gone away towards his own house, the 
said John Bartleman followed him out about nyne 
o'clock at night; and within a short time thereafter 
the defunct was found lying upon the street, on the 
way that goes to his own house, and all beaten and 
bruised, and his leg broken ; and he told the persons 
that came to him, when he was lying upon the street 
immediately after he had got his wounds, that the 
said John Bartleman had broken his leg and murdered 
him; and the said John Bartleman's staff was found 
lying by the defunct, and the head thereof broken 
off; and the head thereof was likewise found; and a 
constable and some officers being sent for to the said 
John Bartleman's house to secure him, he caused 
deny himself, albeit he was then in the house; and 
the defunct, not only at the time when he received 
the wounds and bruises, and when he received his 
broken leg, did lay the blame upon the said John 
Bartleman, but all along, in his sickness, and when 
he was dying, he left his death upon hvai, from which 
U mutt necessarily be presumed thai the said John 
Bartleman did wound and bruise the defunct and broke 
his leg, which was the cattseofhis death; wherethrough 
the said John Bartleman has committed, and is guilty 
of the said crymes of murder and manslaughter; and 
he is actor, art and part thereof.^ 

One special anomaly of such a style of libel 
consisted in this, Ihat, notwithstanding the pe- 
culiarly specific subsumption, the prosecutor reserved 
to himself the privilege^ should that specific sub* 



sumption fail him, of bringing home guilt to the panel 

by any other train of circumstances, his authority 

for which being the Statute of James before quoted. 

It was objected to over and over again, that where 

the prosecutor, instead of taking benefit by that 

Statute, and simply libelling art and part, diveiged 

into an articulate statement of species facti, he was 

not entitled, should that statement be unsupported 

by evidence on the day of trial, to take shelter under 

the Statute, and prove, by other evidence, the panel's 

guilt. But this plea was on every occasion repelled: 

William Irvine, 29th December and 9th January, 
1718; James Christie, 19th October and 12th Nov., 
1731; Dougal Macfarlam, 2l8t Nov., 1737. 

So unwieldy and unwarranted a mode of framing 
indictments operated most prejudicially upon public 
justice. The Judge's Interlocutor of relevancy entered 
equally at large into aU the minuti» of fact and 
inference stated in the libel; and thus the Jury, 
instead of having, as it were, one simple fact to 
determine, were hampered by a consideration of, 
it might have been, a score. But perhaps the effect 
rather was to transfer the proper duty of the Jury into 
the hands of the Court; for, once a libel of the de- 
scription quoted was found relevant, the Jury were 
directed that such and such circumstances, if proved, 
became a relevant probation of guilt, and such as 
warranted and required a verdict against the panel 
And, although in a sense, the Jury were still masters 
of the libel, and might return a general verdict of 
acquittal if they pleased; yet the fact of having so 
material a part of their business performed by the 
Court for them, induced the practice of proceeding on 
the interlocutor of relevancy as a rule, whose terms, 
fortified as they were by tiie high authority of the 
Court, became more the point of inquiiy perhaps than 
the terms of the libel itself; and so, if the Jury found 
the various matters detailed in the interlocutor of 
relevancy proved, they returned a verdict of guilty, 
upon which sentence followed. Of course it may be 
said that the interlocutor of relevancy was no more 
than a counterpart of the libel itself; but the mis- 
chief lay in the Jury having had submitted to them 
a judicial and authoritative standard of guilty to 
which, if the evidence conformed, they felt bound to 
return a verdict adverse to the panel The mere 
libel, it is necessary to say, possessed no such quality. 
It was the bare cliarge of the public prosecutor, and 
stood on its own merits. — Huma I., 404. 



THE LATE ALEXANDER HOBBISON, Esq. 
Alexandeb Mobbison, Esq., of Ballinakill, Dean of 
the Faculty of Procurators in Glasgow, died on the 
18th ultimo, in the 74th year of his age. The inti- 
mation was received with sincere regret by the com- 
munity, toi which he was widely known, and by 
which he was universally and justly respected, as an 
able and upright lawyeTj as a useful member of so- 



Ua^, I860.] 



THE SCOTTISH LAW JOURNAL 



Hi 



ciety, and as a man distinguished by great kindness 
of heart, and by spotless integrity. The deceased 
was the son of Mr James Morrison, manufactarer in 
Glasgow. He was bom in Glasgow, and educated 
in the Grammar School; and having resolved to 
enter the legal profession, served an apprenticeship 
with the late Mr William Lawrie, writer, Glasgow, 
after which he removed to Edinburgh, where he re- 
mained about two years in the office of Messrs Gibson 
k Oliphant, Writers to the Signet. He passed No- 
tary Public, and, returning to Glasgow, he became 
member of the Faculty of Procurators on 30th May, 
1811. About the same time he entered into partner- 
ship with Mr Lawrie, which connection subsisted 
for about three or four years ; and, upon the disso- 
lution of this partnership, he commenced business on 
his own account. 

As an agent or pleader in our lociil courts ho did 
not affect the gift of eloquence. But ho had a ready 
and lucid style of address, and never had any diffi- 
culty iu setting forward the strong points of his own 
case, or of detecting and exposing tho weak points 
of his adversary. It was as a legal adviser and con- 
fidential agent that Mr Morrison began to attract the 
confidence of the public; and he soon attained the 
reputation of a commercial lawyer of judgment and 
ability. And this he did by his shrewdness, his 
varied and extensive information, and his strong 
common sense. He made his business a matter of 
conscience. He was a man to be depended on ; and 
he often advised compromise and repressed litigation 
to his pecuniary lo!>s and his client's gain. Coupled 
with this, he was a man of energy and industry; ho 
thought light of his own ease or comfort when con- 
trasted with due attention to the case on which he 
might be engaged. In the case of such a man, it was 
only a matter of time, though still a matter of cer- 
tainty, that he should rise to the highest local rank 
in his profession. And, accordingly, lio was elevated 
to the highest appointment which Iiis professional 
brethren had it in their power to give, by being 
unanimously elected Dean of Faculty on the 11th 
Jane, 184G, when that office became vacant on the 
death of the late Mr John Lang. Ho held that 
office till his death, and retained, at the same time, 
the entire goodwill and confidence of his brethren, by 
the urbanity of his manners, and the zeal for their 
interests, which he displayed as their President. 
Not long since, the Faculty still further marked 
their high sense of the Dean's merits by placing his 
portrait, by Macnee, in their Faculty Hall. 

The late Dean was buried in the crypt of St David's 
Church, on the 23d ultimo, and, subsequent to the 
interment, the imembers of Faculty met in their hall, 
and unanimously agreed to the following minute : — 

"23d April, 18G0. 
** At a general and numerously-attended meeting of the 
members of Faculty, held in the library immediately 
after the funeral of the late Dean, NIr Morrison, 
which the Faculty had attended as a body, 
"Mr Andrew Bannatyne, the senior member of Council 
present, was, In terms oi the regulations of Faculty, called 
to the chair. 

"The circular calling the meeting was read, and the 
eousM puxBoed by the Council in oeouzing for the Facul^ 



an opportunity of paying a tribute of respect to the 
memory of the deceased was apjproved of. 

"It was then moved by the Chairman, and carried by 
acclamation — » 

" 1. That the Faculty desire to place upon record an 
acknowledgment of their sense of the dignity, judgment, 
and ability with which the alfairs of the Corporation 
were uniformly conducted by their late respected Dean, 
and his uniform courtesy to the members of the profession 
throughout the long period during which heheld thatoffice. 

"2. That the Faculty also wish to record their high 
appreciation of the moral worth, liberality of mind, and 
amiability of disposition which characterised the deceased, 
and made him not less beloved in the intercourse of private 
life than he was respected as a public man. 

" 8. That the Council of the Faculty be requested to 
communicate these resolutions in the most respectful way 
to the widow and family of Mr Morrison, witli an expres- 
sion of deep sympathy with them in theur present distress.'* 

A movement has for some time been going on 
quietly among the members of the Faculty of Pro- 
curators here, towards a change iu the tenure of the 
Deauship; and at the recent meeting to elect a suc- 
cessor to the late Dean, a motion was made and dis- 
cussed to limit the tenure of office, in reality and not 
nominally, to three, five, or seven years, and at tho 
termination of the period chosen, the retiring Dean 
should be ineligible for one term. The object appears 
to bo to render the office practical and useful 
Hitherto, so far as appears, the duty of the office 
seems to have been honorary, or nearly so, and 
seniority the chief qualification; others there have 
been in some instances, but these were exceptional 
and accidental. All honour to age; but in these 
busy, " fast " times, men who can direct and lead are 
the men wanted. The first man of such a body as 
the Faculty of Procurators, cannot be a laggard in 
tho career of progress and improvement. But no 
man knows, or if he knows, is willing to believe, that 
when he has reached say the allotted span of human 
life, his powers are so enfeebled that he cannot dis^ 
charge the many duties of life with the same sagacity 
and promptitude as in other years. To save the 
mortifying confession of decay by resignation, the 
expedient now proposed seems to us most commend- 
able and praiseworthy. As was ^)ointed out by the 
mover at the meeting of tho Faculty, of which we 
append a full report, there are no official means in 
Glasgow of elevating a Dean out of the chair, as there 
is in Edinburgh, and unless the farce of annual elec- 
tion, but in reality life occupancy of the office, is to 
continue, the tenure of the office must be limited. By 
the Faculty rules the motion could not be passed at 
the meeting at which it was proposed, but must lie 
on the table for fourteen days. At the next meeting 
we hope it may be adopted, and thus inaugurate by 
Mr Bannatyne's Deauship a new era in the annals of 
the Faculty of Procurators of Glasgow. 

A meeting of the Faculty of Procurators was held in 
the Library of the Faculty Hall, for the purpose of eleotiDg 
a Dean in room of the late Mr Morrison. There was a 
good attendance of procurators, and, on the motion of 
Mr George Bell, Mr John Park Fleming was called to 
the chair. 

The Clerk, Mr Jameson, stated that the meeting 
had been called for the election of a gentleman to fill thd 
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office of Dean till the annual meeting for the election of 
office-beareTs, as the Coancil had considered it expedient 
that such an important office should not oontinae vacant 
for any length of time. Mr Jameson also stated that a 
copy of the minate which the Facnlty had adopted 
xefatiye to the decease of their late lamented Dean had 
heen transmitted to his family. He had since received a 
note from Mr James Morrison, who was only prevented 
fh>m being present by having been called away to 
Edinburgh, acknowled|png receipt of the minute, and 
expressing the gratification of the family thereat. 

DURATION OF THE DEANSHIP. 

Mr Javes Roberton, of Messrs Towers, Roberton, 
ft Ross, then said — ^Before we proceed to the nomination 
of a Dean, there is a question wnich I should like to bring 
before the meeting— a question in which considerable 
interest ia felt by many of the gentlemen present. I 
refer to the question whether, in the election of Dean in 
future, we should proceed in the usual way of electing 
him virtually for life, or whether we ought not to appoint 
lum for a limited number of years, at the expiry of which 
time his tenure of office would cease. According to the 
present rule the Dean is elected in point of form every 
year, but in point of fact he holds of&ce for life. I have 
made particular inquiries on the subject, and I have found 
thatsmce 1781 that course has been deviated from in 
only one instance—that of Mr John Orr, of Barrowfield, 
who was Dean for the long period of 21 years. 

Mr Jameson, the clerk— K)nly for eight years. 

3ir EoBERTON — I caunot take that statement of Mr 
Jameson's as a correction, as I have looked through the 
list and have found the name of Mr Orr every year from 
about 1781 to 1802— for he held office long prior to 
the date of our charter, 1796. I know that I am per- 
fectly correct in stating that at least for fifteen or six- 
teen years Mr Orr held the office of Dean. In 1802 — 
two or three years prior to his death— he was removed, 
or in some way or another he got quit of the office, and 
in that year Mr Claud Marshall was appointed his suc- 
cessor. Probably some of that gentleman's contempo- 
raries now present may be able to state his qualifications 
for the office; but, so far as I can ascertain, his appoint- 
ment was made simply because he happened at the time 
to be the oldest member on the list of the Faculty. In 
1808 or 1810, the Faculty selected the name of Mr 
James Hill, who was also about one of the oldest mem- 
bers of the period; and in 1816 the very oldest name on 
the list was, on the same principle of mere seniority, the 
one selected to be the head of this large and growing 
body. For bringing this question before the meeting I 
have no apology to make. It is not a question which could 
by any possilSity have been mooted anterior to the death 
of our late lamented friend Mr Morrison; but the pre- 
sent is believed to be of all others the most fitting period 
for its consideration — ^for, should we come to the deter- 
mination now to deviate from the old rule, and put in 
our Deans for a temporary period, than no person can 
say, when we turn out our Dean, after he has held office 
for three or five or seven years, that we have done it from 
a spirit of invidiousness — an argument which is all the 
stronger in the present instance, inasmuch as I believe 
there is but one Keling as to the gentleman who is to be 
elected to-day. (Applause.) When I had occasion to 
start this question among some of my friends, I was met 
with the answer that this was something new — an ob- 
jection, however, which, if it could be for a moment 
listened to as an argument, would have applied equally 
to inductive logic and every kind of improvement, moral, 
social, and scientific, from the beginning of time. It has 
also been said that we ought not to deviate from the 
oourse followed by the Faculty of Advocates in Edin- 
burgh; but no analogy exists between the two cases. 
In tfaMB one ease, that is the present case, the highest 

Imow th9 FmqI^ hu to confer ii Ac Dmahip, ymt^ 



as in Edinburgh the Dean of the Faculty is almost al- 
ways lifted by promotion into a higher position. The 
most noted exception to this is the case of Mr Matthew 
Ross of Candie, who succeeded the celebrated Robert 
Blair in 1808. He was a very learned man, and a great 
feudalist, but he wanted energy. Unfortunately no 
promotion could lift him, and the result was that in 
1822, when tke Faculty of Advocates wished to present 
their Dean to the King, they had to elect the Earl of 
Lauderdale for the nonce, his lordship happening to be 
one of the members. I have heard another argument 
proposed to the effect that no man of dignity will consent 
to accept the honour only to hold it for a few years. In 
answer to this I would say it is not what the past has 
been, but what the future ought to be, and I look at ib 
in this light, that no man of proper feeling-— be the hon- 
our of longer or shorter duration— ought for a singlo 
moment to hesitate to accept, and that with feelings of 
the highest pleasure, the honour of being at the head of 
such a Urge, and growing, and intellectual body as this. 
In the course of his^very feeling and proper remarks 
on tiie day of Mr Morrison^s funeral, Mr ^annatyne ad- 
verted to a number of most eminent men who were 
among the contemporaries of the late Dean, and the very 
enumeration of those names struck me at the time as a 
powerful argument in favour of an alteration of the pre- 
sent rule. For, had the proposed rule been in existence 
years ago, then, instead of having had the Deanship 
comparatively vacant for thirty or forty years, we would 
have had the very paladins of the Faculty in the chair. 
There was the name of Robert Grahame— a name that 
would have conferred honour on any chair. In ad- 
herence to the old rule, that name was not acknow- 
ledged; but the honours which you denied to that 
gentleman were not denied to him elsewhere, for his 
fellow-citizens made him their first Lord Provost after 
the passing of the Reform Bill. There was the name of 
Mr Andrew Mitchell, a man of the highest distinction 
both in the profession and out of it. There was also the 
name of Mr ratrick Murray, a gentleman recognised by all 
his contemporaries as quite the Corypheus of our lawyers 
in the West of Scotland. All these names would nave 
reflected the highest honour on the Faculty; but all were 
neglected out of deference to your antiquated rule, 
lliere was tiie name, too, of my friend Mr John Park 
Fleming, a gentleman of whom I shall not hesitate to 
say, even in his own presence, that he is an eminent 
feudalist, a distinguished mercantile lawyer, a man of 
great sagacity, a most judicious adviser — a man, more- 
over, every communication with whom tends to enfaanoe 
and sweeten professional life. That name had not been 
honoured witn the Deanship; but, if a different rule bad 
prevailed, is there a man present who cannot say that 
Jong ago the office w^ould have been conferred on Mr 
Fleming; and on none worthier could it have been con- 
ferred. I do not know that I should trespass longer on 
your time; but I cannot close my remarks without ob- 
serving that the feeling of which I am now the expo- 
nent has been growing with the growth and strengthen- 
ing with the strength of the Faculty ; and I am certain 
that within three or four years it will all but universally 

Erevail. It will not do to tell me that there is one man 
ead and shoulders above all the Faculty, and if we had 
not him, there is not another who woiUd worthily fill 
this important situation. I cast my eye over the Faculty 
roll, and I find six or seven names, every one of whida 
would eonfer the highest honour on the Deandiip; and 
when I look at the number of young gentlemen with 
whom I am daily associated, there are many who, long 
before the winter of their yean has set in, will have 
reaped the full harvest of thittr prafeasional fame. Ac- 
tuated by these feelings I request my brethren of the 
Faculty to entertain my proposaL which it that the Data 
•ball remab in offioQ only for i^ Jimited peiiodi ny feon 
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three to five years, with this proviso that he shall not be 
eligible until after the lapse of another like period. To 
this proviso I have heard the objection taken that we 
most make the Dean who retires eligible for re-election. 
If this is to be the way I would sooner not have brought 
forward my motion at all, as in such a case there would 
be the same feeling of delicacy, the same recoiling from 
invidiousnesB, which under the present principle prevents 
us from proposing a new man every year. I move that 
the rule of this Faculty, with reference to the office of 
Dean, be altered to the effect stated. 

Mr George Smith seconded the motion, which, ac- 
cording to the regulations of the Faculty, is required to 
lie on the table till the next meeting, to be held a fort- 
night hence. 

Mr J. G. Houston agreed with Mr Koberton in 
thinking this a most important question, but could not 
come to the same conclusion as that geotleman had 
arrived at. Many gentlemen present were not prepared 
to go the whole length of Mr Roberton*s observations, 
who might on many points agree with him, and in order 
to bring about a common understanding, he begged to 
move that a committee be appointed to take the matter 
into their full and deliberate consideration, and briug up 
a report on the subject at next meeting. 

Mr George Crawfcjrd seconded the amendment. 

Mr Gebbie could not see any use for sending the 
matter to a committee, as the whole information to be 
got on the subject was had by every member of the 
Faculty. He therefore moved the previous question 
against Mr Houston's amendment. 

Mr George Black seconded Mr Gcbbie's motion. 

Mr Houston's motion and Mr Gebbie's amendment 
were then put to the meeting, when the latter was 
declared carried. 

Mr Koberton 's motion was accordingly laid on the 
table, to come up for discussion at next meeting. Notice 
of a motion substantially the same as Mr Roberton's was 
read from Mr W. Burns, who was unavoidably absent. 

ELECTION OF DEAN. 

The Chairman then said — ^We met lately to express 
our estimation for the talents and abilities of the late 
Dean, and we are now met to supply his place with a 
successor. In looking over the names of that list, I think 
I see the name of one who, as a councillor, has paid great 
attention to the business of the Faculty, and who, from 
his legal knowledge and general intelligence, would fill 
the post with credit and honour. Without saying any- 
thing further I would propose Mr Andrew Bannatyne for 
tho office of Dean. . 

Mr George Bell seconded the motion, which was 
agreed to by acclamation. 

Air Bannatyne, who had, during the previous part 
of tbc proceedings, been in an adjoining room, was then 
acquainted with his election, and shortly afterwards 
entered the library amid the applause of the meeting. 
On taking the chair ho said — Gentlemen, in the first 
place I wish to account to you for my absence from this 
meeting by simply stating that, being aware that I was 
to be proposed for the high honour of the Deanship, I 
thought it upon the whole more delicate to leave you 
entii-ely free to discuss the matter without my being 
present as a restraint on your proceedings. For th<it 
reason I have absented myself, and in that reason I give 
you my apology. (Applause.) The honour you have 
conferred on me is the highest which pertains to the pro- 
fession in Glasgow. I ieel it sincerely, and from the 
bottom of my heart I thank you for it. ] f it were possible 
throughout a long professional career to have anticipated 
anything which could have formed a stronger stimulus 
to exertion than another, it would have been the idea 
that, some lii»o or aiiotlicr, I should by your kind and 
unanimous suilrages have filled this chair. I trust that 
in the performance of it« duties I will be able to give you 



the satisfaction which our late respected friend did, and 
that upon all occasions you will find me entirely at your 
service. I am told that there has been some discussion 
on a subject of deep interest to the Faculty, and one on 
which, with your permission, I desire to say a word or 
two. There is nothing whatever in which I am more 
sensitive than the idea of retaining office one single 
moment longer than I may hope to possess your confi« 
dence. More than that, I am alike sensible that, by the 
decay of one*s physical and one's mental powers, occasionB 
may arise when it would be one's duty, in my opinion, 
instantly to resign office. If I can trust myself, that 
is a duty which I shall at all times feel imperatively 
pressed on me; but, in addition to all that, no doubt 
this is a very fair subject for discussion in this Faculty, 
and one which, I think, deserves your attention, viz., 
whether or not the appointment to the office which I 
now fill should be more frequently than hitherto re- 
ferred to your patronage. 1 am fully alive to that 
being a fair subject for your consideration and discus- 
sion, and I am anxious on the present occasion to state 
to you that whatever discussion may take phice or 
decision you may make on that point, shall not call from 
me the slightest displeasure. The motion is fairly tabled 
before my election, and I trust the Faculty will see fit to 
dispose of it as they think most proper. After thus 
thanking you for the great honour you have conferred 
upon me, I trust it will not be considered as trespassing 
too much on your valuable time, if I add a few words on 
what appear to me to be the duties of the office I have 
undertaken, and as to the direction I would desure to 
give, so far as my influence extends, to the future 
dehberations and resolutions of the Faculty. Of course, 
without the co-operation of the Council, whose valuable 
assistance I shall constantly stand in need of, and with- 
out the full approbation and concurrence of the members 
of the Faculty, I am powerless. But past experience in 
the subordinate offices of the Corporation assures me that 
I may calculate on your support, not only in all that 
promotes the peculiar interests of the profession, but in 
all that seeks to benefit the public. Undoubtedly, the 
first duty of the person whom you have placed- at the 
head of your influential body is to protect yomr rights and 
privileges, whether corporate or individual. Yovl will, 
therefore, find me always accessible, and ready to devote 
myself to your cause. * I trust I shall be able to do so 
with the calmness, but firmness, which become your re- 
presentative. You know me sufficiently well to be 
aware — indeed, I am satisfied it is to this I owe my pro- 
motion to the office — ^that I Avill not attempt to' forward 
your interests in any sectional or narrow spirit, but en- 
deavour to take a broad and comprehensive view of what 
is for the dignity and honour, and therefore for the true 
interests of the profession. I shall hold myself bound 
at all times to give advice and information to any of my 
professional brethren, who may think that my longer 
experience in business enables me to be of use to them. 
I address this oftor more particularly to the younger 
members of the Faculty, and to those Avho are now only 
qualifying themselves by apprenticeship to enter as 
members. I invite them to come to me freely, as it is a 
pleasure to us older men to be of use to those who are 
growing up under our eyes, and who are to fill our 
places in the course of a very few years. Our "Widows* 
Fund is already under the fostering care of one of our 
members who is admirably quahfied for the task, and 
the library engages the attention of an intelligent com- 
mittee. I have, however, I confess, a strong desire that 
some plan should be adopted, whereby, so soon as our 
Faculty funds become again flourishing, as will assuredly 
be the case in a few years, the extent of our collection 
of books, especially in history, biography, and general 
literature, may be greatly enlarged, and the usefulness 
of this institution increased. It is very important to 
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place it in the power of the yooog men in our employ- 
ment to indulge their literary tastes, and their desire u>r 
Belf-improTement. I know I shall hare your co-opera- 
tion if erer it shall become necessary to enforce the 
high standard of professional honour and professional 
integrity which has so long characterised our body. 
Our vocation is one that affords scope for the exercise of 
the yirtuea of truthfulneas, disinterestedness, and hu- 
manity. That there may be in ours, as there are in 
every other profession, a few bad men, who disgrace the 
cloth, I do not deny; but I boldly affirm that at no 
former period of our history, and in no other place in 
Great Britain, could a larger number of strictly honour- 
able and trustworthy men be pointed out than what now 
ornaments the profession in Glasgow. Let it then be at 
all times our endeavour to maintain, and if possible to 
elevate, the standard, and thus to earn for ourselves, not 
only our own self-respect, but the ever-increasing con- 
fidence of the community. You will also go along with 
me, I am sure, in expressing a desire that the general 
education, as well as the professional training of the 
young men who are preparing for our business, should 
from time to time be improved. We some years ago 
raised the qualification for admission to the Faculty, by 
requiring attendance on certain additional University 
courses in the arts and in law, and we established greater 
strictness in the private examinations which immediately 
precede admission. Although aware that this is a subject 
requiring to be handled with much delicacy and caution, 
we cannot shut our eyes to the efforts that are making in 
every other branch of the learned professions to secure 
higher attainments in genend knowledge, and greater 
proficiency in practical details, than has existed hitlierto; 
and I think we must all admit that a farther advance in 
this direction is desirable in our body. In England this 
subject occupies much attention, and various legislative 
measures have been passed, and one is even now depend- 
ing in Parliament, having for their object to raise the 
standard of qualification, and to improve the social status 
of our branch of the legal profession. I propose, ere 
long, to request the attention of the Council to this im- 
portant subject. Allow me, in conclusion, to express my 
confidence that this Faculty will always be found ready, 
as heretofore, disinterestedly to support every judicious 
and well-considered measure for improving the laws and 
jodicial institutions of the country. Setting aside mere 
selfish considerations, let us join our fellow-citizens in 
encouraging every measure that may lead to the general 
benefit. JUlow me to hope that, in stating these as the 
principles which I wish to guide our corporate action, 
they are such as meet with your approbation and support. 
I beg again to return you my most hearty thanks for the 
honour you have done me. (Applause.) 
The proceediogs then terminated. 



A Compendium of English and Scotch Law, stat- 
ing THEIR DlFFEIlENCES. By JaMES FaTERSON, 

E»|., M.A., of the Middle Temple, Barrister-at-Law. 

Edinburgh: Adam and Charles ^lack. 
This laborious work is a meritorious attempt to supply 
a desideratum which has long been felt by the profession, 
at least in Scotland. In England, we suspect that it 
will meet with more attention from the law reformer 
than from the ordinary practising lawyer in cither of 
the branches of the profession. As Mr Faterson re- 
marks, the law of the one country is still a sealed book 
to the other. But England rather glories in her ignor- 
ance — while Scotland has always ^n anxious to learn 
the principles and practice of the law of the sister-coun- 
try, and to supply from the large storehouse of the deci- 
sions of the English judges any deficiencies in her own law. 

*^ English lawyers," Mr Faterson proceeds, *'do not 



profess to know anything of the law of Scotland, and 
seldom, if ever, resort to it either for principles or iUus- 
trations. It is often otherwise with Scottish counsel. 
Whenever there is an opening, or the necessities of their 
argument point the way, one or other of the parties 
seldom fails to call in aid details from the ample store- 
house of Engli^ law. Yet so ambiguoua are found to 
be the responses from this quarter, that the Scottish 
Courts generally refuse to follow into the forbidden 
ground, and end by rebuking such curiosity aa at once 
perplexing and unprofitable. 

*^As Sa>tland sUll resolutely asserts her distinct na- 
tionality, and there is no immediate prospect of her re- 
nouncing her native laws, and unlearning the language 
in which the^ are written, the necessity of some fey of 
intercommunication between the two codes is apparent 
and has long been felt. The populations are now so in- 
termixed by the complicated ties of relationship, resi- 
dence, and commerce, that there are few who do not 
occasionally suffer inconvenience from finding their legal 
rights abruptly dislocated, or shrouded in mystery, by 
simply passmg across the Border. This is pecuUarly 
felt by the gradually increasing class of persons, who 
hold property, and maintain business relations and esta- 
blishments in both countries. Legal advisers in such 
cases are generally as much in the daik. as their clients. 
The marked difference of professional language has led 
to a settled state of "imperfect sympathies*' between 
English and Scotch lawyers; and an interpreter is 
generally required. What is obviously wanted, there- 
fore, is some work which will enable a person, who has 
by habit become tolerably familiar with his legal bearings 
in one country, to ascertain with some precision his lati- 
tude, when occupying an* analogous position in the other. 

"The difficulty, however, of producing such a work has 
hitherto probably prevented its being undertaken. In 
order to do it effectually, one must not only clearly un- 
derstand the phraseology of the two codes, but in plac- 
ing each detail of the one in juxtaposition with the 
corresponding detail of the other, it is necessary to con- 
sider, whether an apparent conflict at one point is not 
neutralised by some peculiarity In another though re- 
mote department, inattention to which might only mis- 
lead the inquirer. Ilence, in order to be really useful, 
the work should embrace the entire field of the law in 
its several departments, so that its aggregate provisions 
mav be thoroughlv coUated. The magnitude of this 
task, however, and the voluminous proportions which 
would seem to be requisite to work it out, might well 
deter any author from embarking in it." 

In a work of such extensive compass, the careful reader 
can hardly fail to discover many omissions and some 
errors of detail. Where, however, the general result is 
the production of so valuable and so useAil a book, it 
would be an invidious task for us to indulge in any 
minute or captious criticism. We may, however, point out 
to Mr Faterson one important subject which he has almost, 
if not altogether omitted — the law' of libel and slander. 

Mr Faterson does not indulge in any comments on the 
superiority, or supposed superiority of the law of the one 
country to that of the other. In abstaining from such 
controversial topics we think he has acted judidously. 
But, nevertheless, comparisons will necessarily be made 
by every reader, and we do not hesitate to say that, in 
almost every instance, the result will be a higher appre- 
ciation of the excellencies of the law of Scotland; while, 
in the minor peculiarities of language and phraseology, 
it must be borne in mind that the language of the law of 
Scotland is substantially the same with that of the laws 
of every country of civilised Europe — ^England alone 
excepted. Any educated man would know what is 
meant by a condescendence of res noviter veniens ad nO' 
tiiiam. The phrase, a "plea darrein continuance," is 
mere gibberish to every one but an Engluh lawyer. 
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LAW OF EVIDENCE IN MATTERS CflEHMINAL. 



hr no departmextt of public afBura has the ame- 
lioratdng inflaenoe of adylmcing civiliBation been, of 
late, more conspicaons than in what ia generally de- 
scribed as the Law of Evidence — more strictly 
speaking, the roles affecting adnusaibility of wit- 
nesses in judicial inye8tigation& Confining our 
obserrations to Scotland; the time is not far distant 
when, to modem eyes, the grounds of exclusion were 
such, and so yarious, that it seems almost incom- 
prehensible how judicial business could be conducted ■ 
at all A very brief retrospect will suffice to explain 
our meaning. 

First of all, we had the exclusion of witnesses on 
account of supposed ''want of integrity," -which was 
ascertained by a ''conviction,*' nnder the verdict of a 
juty, of such crimes as forgery, coining, theft, and 
robbery. Formerly, an objection arising from such 
a conviction was "indelible,'' or removable only by 
royal pardon or statute — no length of time, or 
amount of punishQient, could efiace the stain. This 
objection was modified, some thirty years ago, and 
has recently been entirely removed. It proceeded 
upon the fiiillacy that evidence-bearing was some sort 
of franchise or privilege, on the part of the wit- 
ness, in place of being, what it truly is, a duty or 
obligation in which third parties have & jtu qmsi- 
turn, which ought not to be defeated by any nus- 
conduct on the part of the individual who hap- 
pens to be the depository of the necessary know- 
ledga The credit to be given to such evidence 
is another matter altogether. Then, in very ancient 
times, women were altogether rejected, in civil causes. 
As text writers say — "Our Courts of Law pro- 
"ceeded to relax the harshness of more ancient 
"dedsions, first allowing them to be received as 
" necessaiy witnesses, in cases of a domestic nature, or 
" where other evidence could not, from the nature 
" of the case, be obtained;" and, in process of time, 
females have come to be competent witnesses, in all 
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causes, both civil and criminal. Bnt^ tlie old pre* 
judice still lingers so far as to render it, at least, 
very doubtful whether a woman, no matter what 
may be her character, education, or social position^ 
can be an instmmentary witness, to the execution of 
any deed, however trifling, even where no other wit- 
ness can be found. So much for the gentler sex. 
With regard to the lords of the creation, it was at 
one time held, that a man who happened to be 
"extremely poor** — ^which was defined as not being 
worth £10 Scots— could not be received as a witness 
at alL Servants of the parties to a cause were also 
excluded, on account of the supposed influence exer- 
dsed over them by their masters; and so with yearly 
tenants, as regarded their landlords. Magistrates of 
buighs, buigesses, rate-payers in a parish, as regarded 
any question affectiug the community — ^in short, all 
having any interest, however small, were in like man- 
ner deemed unworthy of credit Pupils— that is 
boys under 14, and girls under 12 years of age — ^were 
declared unfit to give evidence in civil causes, "as 
not beiog supposed to have sufficient understanding 
accurately to apprehend and remember &cts;'' 
whereas, every one accustomed to judicial proceed- 
ings, now recognises, as a notorious fiict, that youths, 
from 10 to 14, are the most truthful, perspicuous, 
and satisfactory of all witnesses, as to what they may 
have seen and heard. Then, there came the category 
of "relations,** including, father, mother, brother, 
sister, son, and daughter, either by consanguinity or 
affinity; uncle, aunt, nephew, and niece, by con- 
sanguinity — it being pointed out as worthy of special 
congratulation, that "the exdu&ion does not extend to 
"unde or nephew, aunt or niece by afinUy,*' (Sea 
TaiCs Law of Evidence; Voce Disqualification of wit- 
nesses from relationship.) 

As if all this were not enough, we had another 
general element of exclusion described as "agency 
and partial counsel*' Under this flexible phrase, 
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adTOcates and agents engaged in a canae, derks wlio 
might have heard^ or writteni or read, part of the 
pleaduigs; any person who had introduced a client 
to an agent, or chanced to be present at a consolta- 
tioni or been kind enough to tender a litigant some 
friendly advice; any one who might have heard 
another prepognosced, or been stupid enough to re- 
main in court during part of a trial — all these were 
ezduded. And, finally, we had the ^'ultroneoua'^ 
witness;, the man who was simple enough to save 
azpense to the parties, by appearing for examination, 
without being compelled by a summons; and the 
witness who might have been spoken to after 
citation. 

With all these disqualifications, deliberately re- 
cognised and acted upon, the wonder is that the 
wheels of justice were not entirely stopped. What 
lawyer, who has practised for, say, 20 years past, can 
fidl to remember with a lively sense of the ridiculous, 
the stereotyped ''examinations in initUiabua^ — ^the 
depositions taken to "lie in retentie** — the constantly 
recurring judgments upon technical questions, more 
nice and delicate even than those involved in the 
merits of a cause — ^the admission of witnesses, "cum 
Wfta^ aa it was tenned — and, occasionally, the absolute 
fozfeiture of just rights arising out of this state of 
the "Law of Evidence?'* To the younger members 
of the profession such things must be merely matter 
of tradition. But we assure them we have actually 
known an initial examination, with the view of dis- 
qualifying a witness, extend over many hours, and 
cover scores of pages of /oo&caj^— most appropriate 
name for paper devoted to such a service ! We have, 
during a jury trial, and when it became desirable to 
make some inquiry at a witness in attendance, been 
formally warned by counsel to tiike the precaution 
of getting the messenger to withdraw the citation 
already given, and dte the witness anew, after the 
conversation! And we have known a jury trial 
suddenly brought to a close, and an important chum 
absolutely lost, in consequence of the circumstance 
transpiring, that an incautious or inexperienced derk 
had allowed the pursuer's witnesses to be present 
while he was taking their respective precognitions. 

Such was the condition of the law of evidence not 
many years ago. Great changes have recently taken 
place; so mudi so that, as regard dvil causes, the re- 
volution is almost complete. 

First, there was an Act of Parliament, (3 and 4 
Yict, cap. 59) declaring that the presence of a wit- 
ness during any part of a trial should not form a 
ground of disqualification, where it did not appear 
that this had occurred from any improper motive. 
Next came the Statute 15 Yict, cap. 27, by which, 
among other things, it was enacted — ^''That no person 
''adduced aa a witness in Scotland, before any Court, 



"shall be exduded from giving evidence by reason of 
"having been convicted of, or having snfEered punish- 
"ment for, erime^ or by reason of Offeney, or of partial 
"eoumd, or by reason of having appeared without cita* 
"tionf or by reason of having been preeoghoKed sub- 
"sequentiy to the date of dtaticn," This was, how- 
ever, qualified by the proviso that, "any person who 
"shall, at the time when he is so adduced, be acting 
"oa agent in the action in whidi he was so adduced,'' 
should not be admissible. The same statute de- 
dared that a person who was merdy a nominal party 
in a cause, without any "substantial interest" in the 
result, diould be competent as a witness. Then fol- 
lowed the Statute 16 Vict, cap. 24, repealing the ex- 
dusion jof an acting agent, and enacting that "it shall 
"be competent to adduce, and examine as a witness, in 
"any action or proceeding in Scotiand, any party to 
"such action, or the hudnind or tffife of any party, 
"whether he or she shall be individually named in 
"the record or not." This enactment, on the prin- 
dple of the greater induding the lesser, necessarily 
swept away all objections on account of rehitionship, 
or otherwise. If the hostile parties themsdves 
were to give evidence, there was an end to all re- 
maining objections — ^unless, in so far as any such were 
specially saved by the statuta 

This course of le^slation was avowedly rested 
upon the ground, that the true principle applicable 
to all testimony is, not to exclude altogether parties 
who may be liable to objection, but to deal with such 
objection as affecting their credibility. Li short, the 
pubKc mind had gradually been brought to entertain 
the important proposition — ^that the object of all 
judicial investigation is, by every available means, to 
arrive at the tndh: The corollary followed, that it 
was absurd to shut out attainable light for the sake 
of mere technicality. To our couched eyes, the pre- 
mises and condusion seem equally self-evident; but, 
in matters like this, mankind are dow to learn, and 
we must not, wonder at the rductanoe with which 
such changes as we have pointed out are admitted. 

Bold and comprehensive, however, as was the step 
last taken, it halted even with regard to dvU causes. 
Under the old law, with all its narrow limitations 
and technicalities, our fathers had found that there 
were circumstances in which these must of necesdty 
be relaxed; and, consequentiy, in spite of the general 
rule absolutely exduding all interested witnesses, and 
especially parties themselves, there was a dass of 
cases in which a pursuer was admitted to give evi- 
dence. We refer to cases of filiation, where, after 
certain grounds of presumption were established, the 
mother of a bastard child was admitted to prove the 
paternity. This exception to the general rule of law 
was obvioudy suggested by the necesearily oecuU na- 
ture of the inquiry. At present, both pursuer and 
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defender are allowed to give evidencey in the first in- 
stance, in all anch casea. Bnt^ aingolarly enough, 
wliile the Legialatnre, at the an^go^eation of the S<»t- 
tiah law anthoritieay waa relaxing the rulea of evidence 
with such boldnesa otherwise, there waa introduced 
into the statute thia remarkable qualification, "That 
''nothing herein contained ahall apply to any action, 
''suit, or proceeding, in Scotland, in consequence of 
"adulteijT, or for dissolving any marriage, or for 
''breach of promise of marriage, or. any action of de- 
"clarator of marriage, patting to ailence, legitimacy, 
"or bastardy, or in any action of adherence or sepa- 
"ration." Our fathera considered the occult nature 
of an inquiry to be a good reason for relaxing the 
common law rule; we are so inconsistent as to make 
the very same element a ground for tightening the 
ordinaiy rule. With regard to this department of 
law, we must undoubtedly foUow our English neigh- 
bours, at an early day. But, meantime, the ac^ud 
anomaly shows the slow progress of correct views in 
such matters. 

Our article is headed ''The Law of Evidence in 
Matters Criminal,'* and it is really to this we wish to 
call present attrition. Our readers will, however, 
easily see how the general review we have thus taken 
bears upon our special subject, when we direct atten- 
tion to the important proviso contained in the last 
mentioned statute, re^irding criminal causes. The 
statute appears to throw the door wide open in the 
first instance; but goes on to provide that "nothing 
"herein contained shall render any person, or the 
^^hudxxnd or wife of any person, who, in any cri- 
"mimd proceeding, is charged with the commission 
"of any indictable offence, or any offence punish- 
"able on summary conviction, eompdent to give evi- 
" dence for himself or herself, his wife, or h'er husband.** 
The law of England is, we believe, alike in this respect 
Kow, dealing with this statute as it stands, we might 
put the qnestion. If a party, or the wife or husband 
of a party, may safely and properly be trusted to 
give evidence in a civil suit, involving in its issue — 
afiluence or beggary, the loss of character and reputa- 
tion, or justification firom some foul slander, is there 
any reason why they should not be allowed to open 
their mouths with regard to an alleged "offence,** the 
punishment for whidi may be of a comparatively 
trivial nature — a pecuniary penalty, perhaps, of a few 
pounds? But, while wo put this question as bearing 
upon the minor offences covered by the statute, we 
go farther, and boldly put the general question. Is 
there any maintainable reason why the principle 
applied in cwU^ should not be applied in criminal, in- 
vestigations — and those even of the gravest character? 
We have again and again put this question to our- 
selves, and, after the most deliberate consideration, 
we must answer in the negative. If, when engaged 
in a civil cause, involving the most serious con- 
sequences, the true principle be, to find out the truth 
by every available means, and therefore to admit any 
person as a witness who can give evidence, reserving 
to judge of the credibility of tiiat evidence, accoiding 
to the whole circumstances, we can see no reason why 
the same thing should not be done in a criminal in- 
quiry. Indeed, if there be any room for a distinction, 
^ most be in favour of oriminal oaus^ Because^ 
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in the first place, with re^^ to contracts, and other 
grounds for pecuniary dauns, there ia generally room 
for preconcerted proo^ whereas anything of the kind 
must be absent in mattera criminal; and, in the 
second place, because all crimes must^ firom the nature 
of things, be more or less occult 

Laying aside, for a moment, the evidence of an 
accused party himself, it may, and often does happen, 
that a husbimd or wife is the person possessed of the 
most direct and important knowledge as to the subject 
of inquiry. In such circumstances, why should the 
husbuid or wife be excluded firom giving evidence? 
All that can be said ia^ that he or she must be 
necessarily biased in fiivour of the accused. No doubt 
this is trucj and would weigh with judge and jniy in 
dealing with the evidence given. But, the Legisla- 
ture, supported by public opinion, having solemnly de- 
clared tiiat bias, or interest, should not absolutely ex- 
clude a witness, in one set of causes; it lies with 
those who would make a distinction to diow a founda- 
tion, in principle, for such a distinction. That the 
present state of the law produces monstrous results 
has recentiy been demonstrated by a remarkable case 
in England. 

The Bev. Mr Hatch waa a married man, of previ« 
ously irreproachable character. He wished to eke out 
his income by taking some young people into hisfSiunily, 
for board and tuition. Two girls named Plummer 
became inmates of the house, and almost immediately 
after they united in accusing Mr Hatch of criminal con- 
duct towards them. In the evidence of the girls it waa 
alleged that the pzisoner^s indecent conduct occurred, 
more or less, in presence of his wife. Here, then, 
was one means of testing the truth of the whole story. 
But, according to rule, Mrs Hatch could not be 
allowed to give evidence; and so her husband was 
found guilty, and subjected to a severe and ignominioua 
sentence. Husband and wife were ruined for life. 
But the law of England permitted a counter charge of 
perjury to be made against thelifisses Plummer. In 
the trial that followed, Mr Hatch and his wife were 
competent witnesses, and upon their evidence the elder 
of the two girls was found guilty. Mr Hatch has^ of 
course, been pardoned, notwithstanding the verdict of 
the jury finding him guilty, but who will restore him 
and his wife to their station in society — ^who can cure 
the wounds under which they have already suffered? 

We are not sure that any remedy would have been 
available in Scotland. But, taking this case as it 
stands, no one can fiiil to see that Mr Hatch was 
ultimately acquitted of the crime charged against 
him hy means of las wife^s emdence, and his oum. And, 
such being the case, was it not monstrous that that 
evidence could not be made available at the original 
trial? Notwithstanding of the pardon by the Crown, 
there at present stand upon the records of the Court 
two verdicts of a jury, one finding Mr Hatch guilly, 
the other finding him not guilty. In the same way 
there stand on tibe records of the Court two sentences^ 
one awarding severe punishment for a crime, reetii^ 
on the evidence of his accusers, and the other inflict- 
ing punishment upon one of these accusers, on account 
of that veiy evidence. Such are the consequences 
that always result firom any aerioui) departure firos\ 
sound principle. 
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After the case of Fhunmer and Hatch, the law ez- 
duding the evidence of a wife and husband cannot 
possibly stand. But we contend that the change 
most go further. Even accused parties themselves 
must be allowed to give evidence, if so disposed. 
Why should it be otherwise ? One man is €tccu$ed of a 
crime. Another who has been convicted of a more seri- 
ous crime, it may be, is allowed to give evidence against 
bim; but he is not allowed to open his mouth as a 
witness on oath, although the law and common sense 
combine in saying he must be considered innocent until 
found guilty. Is not tlus an anomaly 1 It may be that 
the question is one, substantially, between the accused 
and the witness, as in the case of Mr Hatch, and in 
many cases of assault. If the law, or the administra- 
tors of the law, have so fax given the one an advan- 
tage over the other, as to make him the accuser and 
witness, why should this shut the mouth of the accused? 
Why must their technical positions be reversed, by 
some hocus poctu, as in the case of Hatch, before a 
full investigation can be made. Apropos of this, we 
may remind our readers of the case of Francis Pater- 
son, which lately caused so much interest in Glasgow. 
Faterson, a gentleman of hitherto unimpeached re- 
putation, was accused of an indecent assault upon a 
married woman. At the trial, his accuser, and some 
accomplices, gave evidence upon which he ran the 
imminent risk of being convicted, and thereby ruined. 
He of course was not admissible as a witness; but 
providentially, some third parties were found to give 
evidence that led to an acquittal The tables being 
turned, Mr Faterson gave evidence, in the Court of 
Justiciary, upon which, chiefly, his accusers were 
convicted of the crimes of conspiracy and perjury, the 
punishment for which they are now undergoing. 
Would it not have been most desirable that Mr 
Faterson should have been deliberately examined, 
and given his version of the occurrences, under the 
original trial? 

This leads us to condudo with a remark or two 
upon the relative system of " Judidal Dedarations" 
taken from persons accused of crimes, in Scotland. 

Such declarations must be taken for one or other 
of two purposes. They are intended, dther for the 
purpose of enabling the public prosecutor to form 
some opinion as to the probable gciilt of the accused, 
and to trace other necessary evidence; or, for the 
purpose of being used as proof at the trial. In 
BO &r as the former purpose is concerned, we con- 
fidently affirm that such declarations should remain 
in the private repositories of the Lord Advocate 
or Fiscal; and, as regards the second purpose, we 
with equal confidence maintain that they are a reKc 
of barbarism which should be at once swept into 
oblivion. The fundamental principle of our trial by 
Jury is, that the evidence upon which a verdict is to 
proceed must be exhibited in open court, subject to 
the tests of publidty and cross-examination. But how 
does a "prisoner's declaration" come within such a 
prindple? In place of being made pubHdy, it is 
extracted from him in the privacy of the Fiscal's 
office. Instead of being the result of examination, 
in any proper sense, the prisoner has not the benefit 
of the presence, or advice of a local agent, mudi less 
gf counsel, 



That dedaration, or so mudi of it as the Fiscal 
diooses to write down, being once subscribed by the 
magistrate, and by the prisoner, if he can write, is 
produced and read by the Clerk of Court, without 
the slightest opportunity of explanation or dudda- 
tion. It may be a distorted or partial edition of the 
truth, requiring such explanation to make it tdl in 
favour of the prisoner's innocence. It may be a 
mere tissue of faslBchood, calculated to create doubts 
and difficulties. In dther case, an open examination, 
with reference to the other dements of the trial, 
would probably dear away all mystery. But no; 
it is read, and whether it goes, improperly, to pre- 
judice an innocent man, or to mystify a jury, nothing 
more can be said. Now, we venture to say this is 
inconsistent with the prindples of our jurisprudence. 
If a man is to be judged by his own evidence, that 
evidence should be given fully, openly, and with re- 
ference to the whole proof upon which he is sought 
to be inculpated, and not obtained privatdy, inquisi- 
torially, and partially. 

At first sight, some may think that, to allow a per- 
son accused to give evidence on his own behali^ would 
afford him an undue advantage. But we feel quite 
confident it would not be so. No guilty person will 
ever succeed, under the test of open cross-examina- 
tion, in concealing the real facts of a case. The op- 
portunity can only be available to the innocent. 

It may also be argued that such a state of the law 
would open the door to the commission of peijury. 
And no doubt cases of this kind would occur, as they 
do in civil causes, where the parties themselves give 
evidence. But, the object being to reconcile Mr-play 
towards accused persons, with the attainment of truth, 
we put it to our profesdonal brethren, whether the 
amended law, as regards dvil trials, has not, upon 
the whole, largely tended to the discovery of the 
real state of fiEicts; and, if this be so, we see no reason 
to doubt that the same result would follow in 
criminal causes. The innocent might show thdr 
innocence. The guilty would avoid examination alto- 
gether; or, they would give evidence to their own 
condemnation. 

To us this appears to be a subject worthy of the 
serious consideration of the profesdon. We cannot 
flatter ourselves that, in these brief remarks, we have 
done it justice, but trust that what we have said may 
lead to some fbller and more condudve discusdon. 



BILL TO AMEND THE LAW OP SCOTLAND 
IN REGARD TO THE RELATION OF HUS- 
BAND AND WIFE. 

This is the title of a Bill which has been introduced 
by the Lord Advocate. The expedienqr of amending 
the law regulating the rights and remedies of mar- 
ried persons will be readily admitted; and the pro- 
visions of this Bill will, if passed into law, remove 
many most obvious grievances which necessarily arise 
from the present state of the law. 

By the Ist section it is provided that a wife de- 
serted by her husband may apply by petition to the 
Lord Ordinary, who, if answers are lodged, upon 
proof of the desertion without reasonable cause, — and 
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if no answers are lodged^ de piano, — shall have power 
to pronounce an Interlocutor giving to the wife pro- 
tection, the effect of which shall be (sect. 3) that all 
property acquired, or which may thereafter be acquired 
by the wife, shall belong to her as if she were unmar- 
ried. It is provided (sect. 4), that during the continu- 
ance of the order, the wife shall be capable of suing 
and being sued, that she may dispose of the property so 
acquired as her own, and as if the Jus marUi and 
husband's right of administration had been excluded; 
and that should she die intestate, such property shall 
pass to her representatives in like manner as if her 
husband had been then dead. By section 5, the 
order of protection is to continue operative untH the 
wife shall again cohabit with her husband, or until 
the Lord OrcUnary shall be satisfied, npon a petition by 
the hnsband, that he is willing to cease from his 
desertion, and in the latter case the Lord Ordinary 
may require the husband to find security that he wiU 
cohabit with his wife. 

The succeeding sections (6 and 7) substitute for 
the Process of Separation a mensd et thorOy an action 
of judicial separation; and where a decree in such 
an action is obtained at the instance of a wife, all 
property which she may acquire is to be held by her 
exclusive of theyu« mcaibi and right of administra- 
tion, — ^is to be at her disposal, — and is, should she 
die intestate, to pass to her heirs and representa- 
tives as if her husband had been then dead. Iii the 
event of the spouses again cohabiting, the property 
to which the wife is then entitled is to remain in the 
same position as during the separation, subject, how- 
ever, to any agreement in writing which may be made 
between the spouses. 

By sections 8, 9, 11, 12, 17, and 18, actions of di- 
vorce e vmculo matrimonii, whether on the ground of 
adultery or of desertion, are regulated. In the latter, 
the procedure is greatly simpMed, it being provided 
that it shall be no longer necessary as preliminaries 
to such an action to institute an action of adherence, 
nor to charge the defender to adhere, nor to denounce 
the defender, nor to make any application to the 
Church Courts. Wilful desertion during four years 
makes the action competent without any preliminary 
process. In every action for divorce, on the ground 
of adultery, at the instance of the husband, it is pro- 
vided that he shall cite as a co-defender, along with 
the wife, the person, if he is known, with whom she 
is alleged to have committed adultery, and that such 
co-defender may be found liable for the whole ex- 
penses of process — ^it being in the power of the Court 
to dismiss such action, as against the co-defender, if 
such a course should appear conducive to the justice 
of the case. By section 11, it is provided tibat, in 
every consistorial action, the summons shsdl be served 
on the defender personally, ''when ho is not resident 
in Scotland," ^it should be when he or s!ie is not 
resident in Scotland,) when it can be shown that the 
defender cannot be found. In such case edictal cita- 
tion may be resorted to; but where this is adopted, 
the children of the marriage, if any, and one or more 
of the next of kin of the defender, resident in the 
United Kingdom, must be called, and may appear to 
defend the action. Actions of divorce are declared 
^ be Gompetent only (1) where the defender has his 



or her domicile in Scotland; (2) where the adultery, 
if that be the ground of action, has been committed 
in Scotland, and the defender has been personally cited 
in Scotland; and (3) where the desertion, if that be 
the ground of action, has taken place when the pur- 
suer had a domicile in Scotland, according to wMch, 
the succession to moveable estate would be regulated 
in case of intestacy, and such domicile is retained 
when the action is raised. It is also provided that 
the Lord Advocate may appear in any action of de- 
clarator of nullity of marriage or of divorce, and that, 
where he does not appear, the Court may order the 
case to be laid before him. The 18th section pro^ 
vides that a decree of divorce, pronounced in terms 
of the Act, shall be valid in all parts of her Migesty's 
dominions. 

By the 16th section, a husband, or any one claim- 
ing in Ms right, is not to be entitled to daim any 
property to which his wife succeeds, or which she 
acquires by donation, or bequest, or any other means 
thiUQ by the exercise of her own industry, except on 
condition of making a reasonable provision therefrom 
for her support, if such a provision be demanded. 

The 13th and 14th sections of the Bill extend the 
wife's right of terce over subjects held burgage, and 
provide that the husband shall be entitled to his 
courtesy, although no living child has been bom of 
the marriage. 

Such is a rapid analysis of the provisions of this 
BilL The protection proposed to be afibrded to 
a married woman is loudly called for; and all 
that we should desiderate in addition to the pro- 
visions of the Bill designed to accomplish this is — 
that greater facilities c^ould be given for applying 
them. There seems no reason for confining the power 
of granting an order of protection to the Court of 
Session. The Sheriff has jurisdiction in cases which 
involve questions more difficult than ever can be 
raised under the simple issue whether a wife has been 
deserted by her husband. Under the Poor Law Act 
he has the question to try every day. We can there- 
fore conceive of no answer to the proposal to give 
power to the Sheriff to entertain and dispose of ap- 
plications for an order of protection. With reference 
to this question of jurisdiction, the present would 
be a suitable opportunity for extending the power of 
the County Courts in actions of aliment at the 
instance of a wife against her husband. These 
Courts can only give a decree for interim aliment. 
Virtually this is in most cases a merely nominal 
limitation, as in very few cases any resort is had to 
a higher Court. Better at once, therefore, to pro- 
vide that the Sheriff shall have power to try and 
determine such cases. 



THE DEANSHIP OF THE VACULTY OF PROCITSAtORS Ot 

GLASGOW. 

Thb question of the Deanship has at last been settled, 
and Mr Bannatyne and his succesBors, instead of being 
incumbents ad vUam^ will require to demit office on the 
expiration of a limited periocU The majority by whioh 
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tluB alteration was effected was not so large as we had 
anticipated, or could have wished. If the meeting had 
been a full one — ^as it onght to have been — at least two- 
thirds would have declared in fSATonr of the change. 
But be this as it may, there can be no doubt that a yerj 
few years would hare sufficed to bring about the desired 
result, for the opposition was supported principally by 
the older members; while, with a few ezcg^itions, the 
younger men were to be found in the ranks of the move- 
jnent party. 

It would be out of place to go oyer the yarious 
arguments for and against the change. Yet we cannot 
omit a few words on one of the points adyerted to by 
Mr Mtchell— of whose speech on the occasion it is no 
more than justice to say, that it was characterised both 
by ability and by ezcdlent feelinff. Mr Mitchell ex- 
pressed his fears that in future uie election of Dean 
would be attended by canyassing and contest. Now, 
we are yery far from anticipating such a result, and we 
say so because, in common with Mr Mitchell, we haye 
the fullest confidence in the growing intelligence and 
dignity of the Faculty. But eyen if we could anticipate 
such a result, we should not be disposed to yiew it with 
alarm. The great Uniyendties of the South haye keen 
contests for Uieir Chancellors, but these contests almost 
inyariably terminate in the return of men whose principal 
distinction is that of genius and worth. Our own 
Uniyersity, prior to the days of canyassing and contest, 
selected its Bectors from men unknown beyond its own 
walls; but from the day that canyassing and contest 
commenced, its Bectors, with few exceptions, haye been 
men of more than European fame. The reason is ob- 
yious. In no intellectual community, and such we take 
the Faculty of Procurators to be, can canyassing be 
Bucc^Hifully prosecuted, or partisanship successfully dis- 
played, on behalf of secona-rate men. Of those in the 
foremost rank it will inyariably happen either that one 
is facile princeps^ or that there are seyeral equally dis- 
tinguished. In the one case pre-eminence will prevent 
or will silence opposition; in the other, it can be of no 
great consequence which of the equals is selected. 
Should equality of distinction occur, seniority of years 
or of admission will probably determine the question, 
and of the claims of the unsuccessful competitors it will 
be said that they haye not been rejected, but merely de- 
lated. We are not at all apprehensiye that any member 
will so far forget himself as to state his own claims, 
whateyer they may be. If the claims advanced are 
those of a man of eminence, their statement, so far from 
doine harm, will be a tribute or a compliment to the 
worUi of the party named. H they are those of a second- 
rate person, they will be rejected at once, and in a manner 
sufficiently significant to prevent the recurrence of simi- 
lar rashness. 

One word more. The motion might have been 
worded to the effect that no man who had held office 
for five couBecutive years i^ould be re-eligible until 
liter the lapse of other five years. No doubt this would 
have preserved the tiieory of annual election. But the 
question remains. Was uie theory worth preserving? 
Experience answers no. 



Thx MxETma.— a meeting of the members of the Factiliy 
of Prooozaton was held on the 18th tilt., in the Frocunirton' 
Hall— Andrew Bamiatyne, Esq., Dean of the Facul^, in the 
chair. 

After the despatch of some formal business, 

Mr BOBEBTON moved the resolution of which he had eiven 
notice, that the Dean be elected for fiye yean, and that he be 
not re^eligible for five yean after his term of office expires. 

Mr SiOTH seconded the motion. 

Mr Jambs Mitchxll rose with pleasure, but under a sense 
ol responsibility, to propose an amendment to the motion 
which had been made by his friend Mr Boberton, to the efibct 
tbat it be not adopted, and that feasting rule be continued. 



He had felt the force of the eloquence of Mr Boberton in 
introducing the motion; but all the reasons assigned by him 
were sndi as were penonal to the memben of the Faculty, and 
did not apply to the benefit of the Faculty itself. They were 
not here as individuals to promote their own position, but as 
memben of a coiporation to promote its advantage, irdlaenoe, 
and honour. This was the prindple which should guide them 
in considering the present question, and to that principle he 
appealed as an answer to the observations by which the 
motion was supported. But not only was there a fulore in 
these observations, considered as arguments, but there were 
strong reasons on the other side for maintaining the permanency 
of the appointment. It was remarkable that so few instances 
of inefficiency could be pointed out duriog the long course of 
the past incumbencies; and it was equally remarkable, if it 
had escaped the acute mover of the change, that by it the power 
at present resident in the Faculty to meet such cases would 
be narrowed, and the eristing remedy restrained, so that an 
inefficient incumbent could not, as at present, be removed any 
year, hut must be continued for the reinain(ler of the period of 
appointment, which might extend from one year to four yean. 
He was aware ti^t the acting upon this power was a matter 
of great delicacy, and to be exercised with great discretion. 
Long distant be the day when we shall forget our sympathies 
as men in the exercise of our public rights, but the time may 
come in which we must have the courage to be true to our- 
selves and to the interests of the corporation. Any difficulty 
in doing so is as nothing, compared with the iigury which 
would M inflicted by the office being the subject of a periodi- 
cal appointment. Such a stete of things could not fail to give 
rise to partisanship, canvassing, and contest, and to break up 
into sections those whom it is so important to be preserved in 
harmonious cooperation. The growing intelligence, and in- 
creasing spirit of confidence and courtesy which have been 
pervading the Faculty, and which have so much tended to the 
public service, as well as enhanced the pleasure of ourselves in 
our professional duties, would all be diecked, and, breaking 
down into parties, woidd be to reverse the course of our pro- 
gress for many yean past, and introduce division and separa- 
tion unknown in past appointments, which, he believed, had 
usually been made unanimously. The change proposed would 
also impair the usefulness and influence of the Dean. His 
duties were v^ry various and hi^y important, and he had to 
become acquainted with them, and to acquire habite as well 
as power for discharging them by experience. They were not 
those of a political or moely social office, they were those of 
the head of a literary and professional institution. They 
included an overright of professional education, which had 
perhaps been too much overlooked, and which he was quite 
sure would receive the attention of the present Dean, whose 
enlightened vie]vs for promoting that education, and excellent 
oounselB for the government of their practice in the address 
which he gave to the Juridical Society, could not be forgotten 
fay the younger memben of the Faculty — ^the standing of this 
Faculty in connection with the University — ^the overlooking 
of the funds and the apjdicatbn of them to the increase of the 
library and other purposes of our common advantage — ^the 
maintenance of our status and rights in relation to the Sheriffii 
and other authorities — the consideration of changes in the 
stetnte law, now so oommon, and requiring reference to bills 
that had miscarried, as well as to Acts which had passod — ^the 
representing of our views and opinions in Edinburgh, and it 
might also happen in London, as well as on those civic and 
other public occasions in which we were called to take part — 
all these required a systematic attention, and were of such a 
permanent character as to require a constant and progressive 
adaptation for their proper and honourable dischaige. But he 
had mainly to insist on the fiftot, and this he reckoned the con- 
clusive argument Mainst the motion, that^ by seeking to 
diffiue the honour of the office, they diminiBh its value and its 
influence. As a general rule, such offices were understood to 
be for life. He £d not insist upon the case of Ihe Faculty 
of Writen to the Signet, because there was anpecialty in that 
life appdntment, but he need only point to ue role in the 
Faciuty of Advocates, and he mi^ht add the case of the Frin- 
dpal of the Univenities; and until a higher or a better were 
fi>und, he moved that the Faculty should follow these pre- 
cedents, and adhere to the rule wmoh had worked so weU, and 
been productive of so much advantage to the Faonltj itselt 

Mr HousTOV sectmded the amendment^ and oontemded tha^ 
by tbo charter the election was an annual one. 
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Mr BoBKBTON offiared * £bw remarks in reply. He wm 
quite aware that, under the ezistine rule, it was perfisctly 
within tihe power of the Faculty, at i£e end of a year, to put 
in a new Dean. But the diffiotdty was this: Would any one 
perform the invidious task of proposing the change t He 
would assume that an inoumhent had not become obnoxious 
to the Faculty, but that advancing yean had incapacitated 
him for performance of the duties of hui oflfioe. In such a 
case, would any one of the members of this body be so inde- 
cent as to move that Uie aged and respectable Dean should 
retire ! The rumour that such a thing had merely been mooted 
would roach the incumbent, however remote hui retreat miffht 
be, and, ^ preoipitatiDg his illness, mig^t also precipitate his 
death. ££e would not l^lieve that any one would make such 
a motion. It had been said that under the rule now proposed 
the Dean in office, at the end of any given period, miffht, after 
all, be the best man. That, no doubt, was a difficmty; but> 
however great it might be, its greatness vras as nothing com- 
pared witii t^t wldch attended or might eadst under the pre- 
sent rule. It would be hard, no doubt, to refuse to re-elect 
your best man, bnt> under tiie present system yon might have 
a man in for many years who for a great portimi of the period 
would be kee|nng out better men than nunself. Beference 
had been made again to the Facultv of Advocates. At last 
meeting he had pointed out that there was no analogy be- 
tween the two oases. He would now refer to one of the most 
distinguished bars in Europe, and, therefore, in the world — 
the bar of France. For centuries the Dean of that bar had 
held the office only for two vears, and many of the greatest 
names in France had held the office. Throughout the worst 
period of the French Bevolution — before the Directory had 
sunk in the Consulate, and the Consulate in the Empire — ^the 
leaders of the Frendi bar, the men who in succession held the 
office of Batonnier, were the ereatest names in France; and 
the present leaders were ever ue foremost men in defending 
the liberties of the press and of their country. 

The DsAH said that it was quite possible that a Dean might 
hold office too long, but whether they would provide aga&st 
that, or trust to the power of the Faculty to remedy the evil, 
was a question for the Facul^ to determine. His own desire 
would be not to hold office tor a single moment longer than 
he could hold it with satisfaction. 

The motion and amendment were then put» when 81 mem- 
bers voted for the motion and 25 for the amendment. 



BEOBPnoK OT TEH New Dsak bt thi Shbbiffb. — 
The public reception by the Sheriffii of the newly-elected 
Dean of the Faculty of Procurators — ^Andrew Bannatyne, 
Esq. — ^took place on ttie 28th ultimo, in the Court Hall, 
County Buildings, Wilson Street, which was crowded by the 
members of the Faculty and other gentlemen. There were 
present on the bench---S)r Arohibidd Alison, Bart., with 
Sheriffii Bell, Smith, and Strathem. Inmiediately after the 
Sheriffii were seated, the Dean and Council of the Faculty 
entered the hall amid applause, and took their places inside 
the bar. 

Sir Abchibald Aijbok said — Grentlemen of the Council 
and Faculty, when from this place it was my painful duty to 
announce the death of the late renwcted Dean, I expressed 
the hope that in his successor would be found one who would 
unite all the talent, energy, and public spirit by which the- 
late lamented gentleman was distinguished, with those other 
qualities which are essential to the discharge of public duty in 
these particular times. I need hardly say what gentleman I 
had in my eye when I made these observations, and I rejoice 
to find that the gentleman who I thought would be a fit person 
has been chosen, and that my opinion has thus been confirmed 
by the highly respectable body before me. I am happy to say 
(addressing &e Dean) that you have been elected to fill, for a 
period of five years, the exalted position of Dean of the Faculty 
of Procurators in Gla^Bfow. I think there is no situation in 
Scotland which unites in one person a distinction so great and 
duties so important. In consequence of Edinburgh having 
been the original seat of justice and l^gal learning, the pro- 
fession of law in that city has long been divided into two 
branches — ^the bar, and the gentlemen who attend to con- 
sultations and conveyancing. In Glasffow that division has 
not yet taken place, and the two brandies are united in one 
profession— -that of the Faculty of Procurators, and I may 
safely say that there is no ooiporatian in Scotland, and few in 



Great Britain, the members of which are tatrusted witli dutisB 
of such magnitude and importance. As matters now stand, 
one-half of the judicial court business of Scotland, and more 
than one-half of the conveyance and management of estates, is 
conducted by the Procurators of Glasgow; and, when I stat* 
this, I say enough to show the importance of that body to tii« 
head of which you are now exalteii. I am glad to state that 
this learned body has stood the test so well, and that> placed 
as it is in the midst of the greatest commercial and specmativa 
city of Scotland, the profession of law has not been marked 
by any of those discreditable fsilures which have elsewhere 
spread such disaster among the community, and sown sooh 
distrust in the minds of the public This drcumstaooe 
is not only praiseworthy, but is also characteristio of 1^ 
prudence, good conduct, and legal ability of the gentlemen of 
the Faculty of Procuraton of Glasgow. I must also say of 
that department who are more particulariy brought into con* 
tact with myself that no bodv have, in so wort a time, 
been so severely tried as they have been during the period 
I have had the honour to sit in this Court — ^now a quarter 
of a century. The Court has changed its character from 
being a local to, I might say, a metropolitan Court, and hai 
kept pace with the greatly increasing requirements of the 
commercial community of which this city is the head; amd 
the Faculty have been tried in the most severe of all ways, 
by having the mode of procedure entirely altered, and what 
was formerly done by written pleadings now d(me almost 
altogether orally. When I say that the Faculty has stood 
that test, I say enough to show the ability, judgment, and 
prudence of all the gentlemen who compose it. I think it 
is singularly fortunate for the administration of justice in 
Glasgow, as weU as for the interests of the Faculty, that the 
choice has fallen on a gentleman of your acquirements and 
station in society. The present age is, par exedUneef an 
age of progress, in which the greatest desire is felt^ in eveiT 
profession, for the intellectual cultivation of the voung and 
improvement of every sort, more particularly in uie aamini« 
stration of law. You are well aware how anxious a feeling 
Ib diffiised among all professions in society respecting the pre* 
liminary education of young men destined for the learned 
professions, and how searching a test is applied to all those 
who are desirous of entering the law in tins dty, and, in faat, 
in every other profession. I am not sure that the present 
system of subjecting all young men to such a seazdiing uid 
competitive examination is one well adapted to the end in 
view, for I fear it may often happen that men of great talent 
cannot answer at once the questions tliat are put -at these 
examinations, who would, notwithstanding, become eminent 
in the legal profession; whereas, there are others who answer 
readily, but who are by no means well qualified. In one 
thing we must all agree, that there is a universal and, I think, 
well-founded feeling, that those who embrace the profession 
of the law should have not onlv a general, but a most 
thorough knowledge of classical learning. I need hardly 
say that a knowledge of Latin is perfectly indispcmsable, for 
we all know that tiie maxims of Roman law are in every- 
body's mouth, in every dav's practice, and that it Ib almost the 
motiier tongue of the legal profession. I would add, also, that 
the habit of generalisa^n, and of drawing general conclusions, 
firom particular instances — ^which is the great characteristic of 
philosophic ndnds — ^is one not less valuable in, than it Ib pe- 
culiarly necessary to, the l^al profession. If we look at the 
great lawyers who have distinguished our own <»r a former 
age — President Blair, Lord Moncrieff, Lord Corehouse, and 
ower great judges — ^we will see that a great characteristic of 
their minds was not so much a familiar acquaintance with the 
details of practice as a philosophic turn of mind acquired by 
early education, which enabled them to deduce general prin- 
ciples on the one hand, and on the othor to apply, in particular 
cases, the general principles of former ages, deduced from simi- 
lar questions. I must say, so fiur as I hvre seen, that that ob- 
servation is eminently applicable to law; for although I have 
often been at fault in adopting the procedure in Ssotoh and 
English courts, I never saw a case which I could not resolve by 
some of the maxims of the Roman law, and in this view I 
am confirmed by the opinion expressed by Lord Corehouse. 
I r^oice, therefore, that the choice of the Faculty has fieJlen 
on a gentleman to be their Dean, who is well known for his 
thorough acquaintance with all the branches of legal science, 
and ^o also holds the situation of one of the edncatimal 
oommittee entrusted with the adminjstration of the IXiuth> 
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iity of OlMgow. I hail tUf m a most hMim amm^ Thne 
If no gentlraum ftl the bar, and perhi^ in Ho(f>tUnd| who has 
had 10 mndh eiperienoe in Partiamwitaary bnaineaiy uid in the 
pvqpanilion of iiioae important deeds on which the welfue and 
itupptDem of ao many depend— daeda whioh embrace the 
tnuaafiBr of p rope rty from the dead to the Uving^ and from the 
lining to the liTing. Much haa been done within the bwtaeiran 
yean to render better the fonna of prooeaa in lawiniti in thia 
reapeet It ia * matter of the higheat importance, eapeotally 
to ft oonmiflroial oommnnitf, that the preparation <n deeda 
ahonld be at once Monrey cheap, and aatufrotory, and in that 
department-— the prepaiation ojf deeds and conyeyancing-^ 
mndh yet remains to be done, and improyementi effiBotuaUy 
ftppUed there. There are two obTiona inuproTements which i 
would throw oat for your oonaideratioo. The one ia to tnmafer 
bond% heritable or penonal, when once they are properiy dzftwn 
up^ by merely endorsing on the back of the deed the name of 
the disponee, and the other is to register this endorsation in * 
register to be kept for the purpose. I do not pretend to say 
there will be changes of this kind, bat changes of this sort will^ 
ere long, be called for, and it would be a graceful and proper 
thing in this Faculty, and in yourself as its head, to coK>pemte 
with the Lord Adyooate in matters of this description. I haye 
only to congratulate the learned Faculty whom I haye the 
honoar to address — and my brethren on the bench, I know, 
coincide with me in ooogratukting yon — that your choice has 
ftUen upon * gentleman of such eminent abilities, great experi- 
ence^ and high character; and I hope you will permit me, in 
oondusion, after haying said ao much on public matters, to 
refer to one matter personal to ourselyes. It isnow nearly 90 
years rince two boys came to GlaMmw, attended Collflge, and 
there formed an aoquaintanoe whiw ripened into a friendship, 
whidi continued unabated till the latest hour of lifis. Both 
of them rose to eminence. I need hardly say who these boys 
were— one waa jrour unde^ and the other was my father. I 
iUnk it is remanable that, after the lapse of nearly a century, 
anbh a friendship should be transferred to another generation; 
and if tibe spirits of the just are permitted to look down on the 
affidrs of tlds sublunary world, perhaps these two spirits may 
rMBsrd, not without satiabction, the proceedings of this day. 

Mr Sberiff Bill said— Ifr Dean and Gentlemen,— I need 
not say how cordially I concur in all that has been so well 
said by Sir Archibald Alison, as President of this Court I 
would consider it altogether unnecessary to add a single word 
more were it not that the duties which deyolye on the Sheriff- 
Substitute^ and which we are in the daily performance of, 
differ in 'some respects firam those to which Sir ArpJiihald do- 
Totes so mudi time and attention, and bring us, perhaps, into 
still more constant personal intercourse wiu the members of 
the legal profesrion. We haye not onW the task imposed 
upon us of superintending the progress of all dyil causes, in 
au their stages, from theur first cidling till we pronounce our 
judgment on the merits, but we spend many hours daily at 
diets for the examination of witnesses, where we ourselyes 
write down the whole efidence adduced in the numerous 
nlsenfls of Htigation, in which proof is nece ss ar y. On those 
occasions, and in going through all these details, it is impos- 
sible to say how much depends for a mitigation of labour on 
the intelligence, accuracy, and gentlemanly demeanour of the 
practitioners who appear for their respectiye clients. What- 
eyer may be the facta as regards other Courto, we all know 
that there is no falling off of busineBB here, but, on the con- 
trary, that it is annually increaong, both in quantity and 
qnaliW. There are not fewer, on an ayerage, than thirty new 
cases brought into this Court eyery week, and the patrimonial 
interesto inyolved in these amount to thousands of pounds. 
Within the last few weeks, I haye myself giyen judgment in 
cases in which the sum total inyolyed was not under £10,000, 
and I do not doubt that my colleagues are able to say the 
same thixig. We haye here, therefore, eyery scope for the 
practice of this profession in ita highest grade, and it is most 
fitting that the bar of this dty should kiww and maintain ita 
own poaition, and should haye at ita head a gentleman of so 
high a diaracter, and audi l^gal attainmento aa ita present 
Dean. The time is pregnant with changes, improyements^ 
and amalgamations in law. The tendency of all legislation is 
to increase the jurisdiction of our local courts, and to place 
them on sudi a footing, that the surrounding community may 
have confidence in tlMdr decisions, and be sayed the neces- 
sity of going fiv off for iustice. It is erident, howeyer, that 
tMN if stiU considerable room for intpKoyement both in oor 



ferms of process and in the constitutioii of the Oonzto them- 
sdyes. Li tbe discharge of our criminal, small dd»t, ordi« 
naiy dyil, bankruptcy, and miscellaneous jurisdiction, we 
haye in Glasgow such * mass of woric to get through that it 
is impoaible for any body of men to penfeim lisatiafectorily. 
unless the best methods be obseryed. I haye seen that tftg 
Faculty of Ptocurators has always anzioualy watched thif 
subject, and I haye the utmost confidence tha^ under theb 
jurant head, they will oontinne to do so with increased 
eamestneai and attention, and will be able to make aogges- 
tiona in the proper quarter, entitled firam their practical sag»- 
dty to haye eyery efieet given to them. lEe subject of 
bankruptmr is, among others, one of prominent interest, when 
we oonsider that in thisdW * sequsetoation is awarded, at 
least, eyery alternate day throughout the whole year, that 
this ayerage is in hard tuies greatly inereased, and that the 
whde management of each of these bankrupt estates now 
proceeds undlBr the direct saperintendence of this Court. I 
shaU notL howeyer, dikte farther on these t<^ at present; 
but oondnde witii expressing, for my ooUeaffues and mysd^ 
the great satis fe otion we haye experienced in occupying thk 
bench, whidi I haye done fer * period of now twenty-one 
years, in seeing the steady improyement whkh has taken 
place in the piictioe of law in all ita branches; in obserying 
the Faculty of Pkocurators always rising to higher eminence; 
in xeceiyug from the indiyidual members ^the body the 
utmost courtesy, and the greatest professional assistance; and 
in now finding that they are represented by a lawyer and * 
gentleman, for whom it is impossiUe to entertain any feeling 
but that of the highest respect and esteem. 

The Dbav ov FAOUiffT said— It is now my pleasbg duty, 
on bdialf of this Faculty, to express to you their sense of the 
high honour which yon haye done them on this occasion in 
reodying pubHdy, and with so many expresdons of kindness 
and consideration, the indiyidual whom they haye diosen in 
room of our late lamented friend Mr Morrison. It is gimtiiy« 
ing to us aD, aa members d the Faculty, to haye our diaracter 
and podtion recognised, and the seal with whidi we haye 
endeayoured to promote the interasta of our dienta acknow* 
lodged firom the bench. It is mora particuhttly gratifying to 
us that that acknowledgment diould proceed fhmia tribunal 
of audi ancient and respectable character, before whkh we aie^ 
by our exdudye pririlege^ entitied to plead, and whidi ii pre* 
sided oyer by men so eminent in their prof esdon, and also in 
the literature of the world. After the ludd explanations made 
by your lordship, and the obeenrations of the learned Sheriff 
on your right, I fed we are not arrogating to oursdyes too 
mudi importance in placing the toDBtioDM of this Court only 
second to the Court of Session— second, undoubtedly, in pcnnt 
of fact; scarody second in point of public utility. On this 
point, what your lordship has so fordbly sUted, rdieyes me 
from the neoesnty of saying more than caUing attention to 
what ii peculiariy charactenstic of the simplification of forms 
during recent years. We may justiy boast that there is no 
tribunal in the c oun try which can lay /^•im^ to afibtding the 
public the same facilities at the same rate. Justice is really 
and truly, I bdieye, brought home to the door of eyery man. 
Tour lordship alluded to a subject whidi, indeed, interasta us 
all— the education of those who are to become members of the 
Faculty, and the preparations which they should undergo to 
qualify them for that important office. I bdieye I may safdy 
say for my brethren, as wdl as for myself, that this subject 
engsges our earnest attention, and when I accepted the office 
of Dean, I pledged mysdf to do my utmost to promote im- 
proyement m this respect. The importance of this subject 
cannot be oyerstated, and the Faculty are much indebted to 
your Lorddiip for haying given them so many yaluable hinto 
regardiiw it. We are wdl entitied, I hope, to the praise 
bestowed by your Lordship, in that not one of our number has 
done aught to disgrace us or to call down pubHc reprdiendon. 
Allow me, on behalf of the bar, to express their sense of the 
great urbanity and courtesy which they haye uniformly ro- 
cdyed at the hands of your Lordship and the other learned 
Sherifls. For mysdf, I haye to acknowledge, with thanks, 
the kindnews with which your Lordship has spoken of me^ and 
I fed persuaded that the frienddiip, to wfaidi yon so delicatdy 
alluded, has somewhat predisposed you in my fryour. I am 
sendble that my deficioides are many, but I hi^ that my 
shortcomings may be made up in my seal and interest in 
discharging the duties of the office to whidi I have been 
deoted. 
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iSEPAKATlONS A MENi^A ET THOUO. 



In our last number wc ventured some observatious on but, ahis ! tbe remedy can only be obtained in tbe 
the Lord Advocate's Bill, foe amending the Marriage Court of Session. None can seek this remedy but tbe 
Law of Scotland, on certain important i)oints. : rich, and that, too, after a long and tedious delay. 

The chief article of intended improvement is pre- ' Meantime the wretched woman is exposed to the con- 
serving the i>roperty of an industrious wife from the tinned and increased assaults of her tormentor. If 
rapacity of a prodigal and profligate husband. So there were e^cr one law for the rich and another for 
far good. But there is a matter left still unprovided ■ the poor, it is here. The woman with wealthy rela- 
against, and that is, the protection of a well-doing wife ; tives may obtain relief, the poor woman never — save in 
from the brutality of a ne'er-do-weel, drunken, and an untimely grave. The remedy to that class which 
blackguard husband. Without such personal protec- 1 unfortunately needs it most is a snare, a delusion, and 
tion, the safeguard of property is of small importance, : a solemn mockery. The system leads to wretchedness 
and indeed is in a manner impracticable. : both of wife and children ; induces poveiiy, to the 

The person of the wife is by law sunk in that of the j great increase of poor's rates; is the source of wife- 
Imsband — ^a connection closer than the Siamese twins. ! beating, now the daily routine of police courts, and to 
She is, morally speaking, in the wretched instance ; nmrders and suicides, the msyority of which will re* 
above noticed, a living body linked to a dead and ' main unsealed until the great day when " the books 
corrupt carcase. The wife's home or house is that of .. are opened." 

the husband's. Homeless himself, he invades her: But was the law always so? Were there never iu 
dwelling ; she dare not expel him ; he is the sovereign • Scotland a cheap and ready remedy whereby a wife, 
of all he surveys, and the despot of her destiny. If \ without havhig the nuptial tie dissevered, so as to 
she sues for alimony, he calls on her to come to some • permit either party again to marry, could be permitted 
miserable gan*et, which he calls his dwelling, and if to live separately from a man who had violated 
she refuses, then no aliment can be given. She ap- ! every feeling of aflfcction, and thus have her person 
plies to Parochial Boards, but in respect of the offer \ effectually protected by the shield of the law. 
of her lord and master, they refuse her claim, and the It can be proved that until recent times such re- 



Sheriff is bound to indorse their decision. She may 
suffer the most brutal usage; she may then call in the 



medy existed, and that it was stealthfully and without 
reason or call withdrawn, and its withdrawal has been 



aid of the police, and is placed in the painful position ' followed by manifold evils. 

of being a reluctant witness against her husband. If, j Previous to 1823, there existed in Scotland twenty- 
perchance, his conduct has been seen or overheard by three inferior or territorial Commissary Courts, whose 
neighbours, she may be corroborated in her testimony, territories concided with that of the diocesan bishops, 



and often surpassed by them. The monster is sent to 



who had existence before the Reformation. In GlaS' 



prison for some short space. He comes out refreshed, gow two such courts existed, one the Commissary of 
like a tiger from his chain, agivin to assert his marital j Glasgow, the other that of Hamilton and Campsie. 
rights and supremacy, and again to inflict injury on j These Courts, in the beginning of the present century, 
his inoffensive wife. ! were held in the Consistory-house attached to the veuer- 

But is there no remedy/ Vcs; the woman is j able Cathedral, and which has recently been removed. 



calmly told she can get a separation on proof of bad 

or barbarous ustige. She has ampk proof of that; 
VOL. u. 



There was also a Commissary Coui-t of Edinburgh, con^ 
sisting of four judges. This Court had a privative 
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jurisdiction in certain cases. It also Lad a power of 
intermediate review of tLe judgments of inferior Com- 
missaries, and a territorial jarisdictiou over a certain 
adjacent territory. 

By the Act 4 Geo. IV., c. 07, tlie inferior Commis- 
saries were abolished, and their whole jurisdiction was 
transferred to the Sherifik The Court of the Com- 
missaries of Ediubui^h was left iutact. 

By the Acts 1 WUL IV., c. GU ; G & 7 Will IV., c. 
41, and 13 & 14 Vict, c. 3G, the Court of the Com- 
missaries of Edinburgh was gradually abolished, and 
all its privative jurisdiction transferred to the Court of 
Session. It is very clear, from an attentive considera- 
tion of the several statutes, that no more than the 
privative jurisdiction of the Commissaries of Edinburgh 
was intended to be transferred to the Court of Session, 
whilst all the jurisdiction of the territorial Commis- 
saries was meant to bo vested in the Sherifis of counties. 

Then let it bo inquired what was the respective 
spheres of jurisdiction of the Commissaries, supreme 
and territorial. 

Before the Bcformation, diocesan bishops judged 
independently in all questions of marriage and divorce. 

Queen Mary, by her grant in 1563, erected the Com- 
missary Court of Ediuburgh. This was followed by 
Boyal instructions. These were ratified by James 
VI. None of these original documents clearly define 
the respective jurisdictions of the supreme and terri- 
torial Commissaries. In consequence, apparently, of 
this uncertainty in the respective jurisdictions, new 
instructions were issued by Charles II. in 1666. Here 
the distinction is clearly set forth in the second head : 
" Actions of declarator of nullity of marrLigc, divorces, 
" bastardy, or adherence, wliere the same has any connec- 
•* tion wWi, the lawfulness of marriarfe w aduUen/, all 
" which belong to the Commissioners of Edinburgh, 
"privative. But when the adherence is pursued on 
" account of malicious desertion only, and when there 
** ia no question of the nulVUy w lawfulness of the mar- 
" rioge, the inferior Commissioners may decide." 

Accordingly, Mr Erskiue states that " inferior Com- 
"missaiies have no jurisdiction in such consistorial 
"causes, as are from their importance or intricacy, 
" proper to the Commissariat of Edinburgh. Of this 
« kind are actions of divorce and declarators of the 
'' nullity of marriage, under which are included ques- 
'* tions of bastardy and adherence, when they have a 
** connection with the lawfulness of marriage or with 
^ adultery." B. i., T. 5, § 31. At another place he men- 
tions that " though the Act 1573 makes no distinction 
" as to the judges competent between the previous pro- 
" cess of adherence and subsequent action of divorce, 
" yet by the instructions given to the Commissaries, 
*' 1666, § 2, and the practice immediately following, the 
"jurisdiction of the inferior Commissaries is limited to 



"the previous process of adherence, the divorce itsel 
" most be pursued before the Commissaries of Edin- 
" burgh." "If the husband should abandon his 
"fSunily, or turn his wife out of doors, or by bar- 
" barous treatment endanger her life, tJu judge will, on 
" proper proof, authorise a separation a mensa et tltoro, 
" and award a separate alimony to her, suitable to her 
" husband's fortune, to take place from the time of the 
*' separation, and to continue till there shall be either 
" a reconciliation between the parties or a sentence of 
" divorce." R L, T. 6, § 20. 

Dr Boyd, in his " Judidal Proceedings," (1779,) 2d 
ed., p. 88, thus sets forth the line of jurisdiction between 
the Commissaries of Edinburgh and the provincial 
Commissioners in the following distinct words : — " To 
" the privative jurisdiction of the Commissaries belong 
" all matrimonial cases, namely — actions of declarator 
" of marriage, legitimacy, &c. To the diocesan juris- 
" diction belongs all testamentary cases, the making of 
" titles to personal estates of defuncts by conformations, 
" questions concerning cxecutry and division thereof, 
" constitutions of the debts of persons deceased, Sepaka- 
" TiON a mensa el tlioro,^^ 

Many similar authorities might be cited. The late 
Mr Alexander, in his recent work on Commissary 
Courts, states the respective limits of the supreme and 
provincial Comnussaries in almost the very words of 
Erskine. " Inferior Commissaries had no jurisdiction 
"in such consistorial causes as were from their im- 
" portance or intricacy proper to the Commissaries of 
" Edinburgh, such as actions of divorce, and dedaraiors 
" of mairlage:' We might defy production of any 
(authority which includes the action of separation a 
mensa et Utoro amongst the matrimonial causes which 
were privative to the ancient Commissary Court of 
Edinburgh. There are practitioners yet in life in 
Glasgow, who can vouch for carrying through such 
cases in the provincLol Commissary Courts held in 
Glasgow. A search of the records of these Courts 
would establish the fact. One startling fact would be 
also shown, — the number of such suits in the pro- 
vincial Courts contrasted with the paucity now in the 
Supreme Courts. The population has vastly increased ; 
but the difficulty and cost of the remedy have prevented 
its application. That the result does not arise firom 
a greater harmony in the married state is daily testi- 
fied by police reports, and the details of the ofiices of 
inspectors of the poor. 

By the Act 1 WilL IV., c. 09, for the abolition of 
the Commissary Court of Edinburgh, it was declared 
that all "actions of declarator of marriage, of nullity of 
marriage, and of bastardy, and all actions of divorce, 
and all actions of separation a mensa el tfioro,*^ are com- 
petent only before the Court of Session. It is obvious 
that the framcr of the Act had been under the impre«^ 
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rion that tlie actions last specified had, with the others 
enumerated, been privative to the Commissaries of 
£dinbargh| which jarisdiction it was intended to 
transfer to the Court of Session. The evil conse- 
qaences of this error was not foreseen at the time; bat 
few practitioners of considerable practice bat can bear 
testimony how frequently it has proved the subject of 
regret and denial of justice to many an ill-used wife, 
seeking temporary separation from a cruel husband. 

We are fully alive to the aigument arising from the 
danger which may result from undue facilities in dis- 
solving the nuptial tie, and the fact of the difficulty of 
obtaining such having a salutary influence on spouses 
to bear and forbear with those whom they have per- 
haps with little acquaintance and less thought, taken 
for better and for worse as partners in life until death 
sever them. The argument, if carried to its full ex- 
tent, would sanction a law aUchUely prohibiting divorce 
or separation to any extent, on any ground, or under 
any circumstance whatever. When the law provides 
a remedy in certain ciases, then at all events, that re- 
medy ought to be at least pitxcUcalf and within the 
reach of the general population. We do not interfere 
with divorce or that complete severance of the matri- 
monial chain, or fetters — as law Latin most ungallantly 
terms the silken cord. This step involves the interests 
of children and relations, as well as the patrimonial 
rights of the parties themselves, and their liberty to 
form new alliancea As this greater remedy, from its 
high social importance, was always limited to the 
supreme Consistorial Court, we have no occasion to 
complain of its transference to the supreme civil Court 
on the abolition of the former. But this lesser remedy, 
the mere judicial authority to live separately, where to 
live together is wretchedness, sin, and crime, when 
sanctioned on proof of habitual ill-usage, might with 
much benefit be restored to the provincial Courts. 
The marriage tie remains as before. Cohabitation is 
only suspended for a time. The knowledge that such 
a remedy was of easy attainment would often operate 
as a salutary restraint on the tempers of many where 
milder influences had no avail. Without some such 
protection to the penon, the Lord Advocate's bill for 
the protection of property, it is to be feared, will prove 
of little avail 

The subject is important, and we recommend it to 
the attention of provincial bars and parochial boards^ 
who are deeply interested in the subject. 



CRIMINAL LAW NOTES. 



IV. — ^ABT AND PAET. 

(CofUhmed from page 52>J 

Retebbing to the concluding paragraph of our last 
article on this subject, a period of twenty-eight years 
appears to have elapsed, ere the eyes of the Lord 
Advocate were opened to a perception of the inex- 
pedient and highly objectionable style of indictment 
which we have just been noticing; the first recorded 
case wherein that mode was discarded, being that of 
Nicol Muschet, tried on 28th November, 1720, for 
the murder of his wife. There, the old statute of 
James VI. was specially libelled, after which follows 
a brief subsumption of the manner in which the 
murder was alleged to have been committed, and 
concluding thus — "Which being found proven, or, it 
being found proven, that his (the said Nicol Muschet*s} 
wife was, at the time and place aforesaid, murdered, 
and that he was art and part of that murder, by 
such facts and circumstances as shall be brought 
in evidence and proved against him,*' "he ought to 
be punished,*' etc. It is strange that so flagrant 
a departure from an old practice as this indictment 
exhibits, was not so much as noticed on the part 
of the panel, for it appears that in this form the 
libel went before the jury unobjected to. It may be 
parenthetically stated in connection with this case^ 
that Edinburgh, so fiill of old and otherwise hallowed 
associations, preserves its physical record of this 
murder, in the shape of a cairn of stones, near the east 
extremity of the Queen's Park, and nearly opposite 
St. Anthony's Well, pointed out to this day as 
"Muschet*s Cairn,'* where this murder (which appears 
to have been an aggravated one) was committed. 

About the time under consideration, the libel used 
to contain a double charge of art and part, one 
occurring at the outset of the proposition, "Yet true 
it is and of verity,** and the other at the close of the 
libel. This style has also sufiered several modifications. 
In the case of Dugall Macfarlane, for murder, 2l8t 
November, 1737, there is only one charge of art and 
part, and that at the very end of the libel, after a full 
narrative of the species fucti To this there does not 
appear to have been any objection stated on behalf 
of the panel, but iu the subsequent case of Norman 
Mo88f also for murder, 15th November, 1751, it was 
objected that no relevancy could be found upon 
the subsumption of art and part, in respect the same 
was not iibelled at the outset of the charge. But the 
Court repelled the objection. At the present day, the 
ordinary mode of libelling art and part is as follows^- 
"That albeit by the laws of this and every other well 
governed realm, murder is a crime of an heinous 
nature and severely punishable; yet true it is and of 
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verity^ that yon, the aaid A. E, are guilty of the said 
erime, actor, or art and part" Where, however, an 
indictment chaigee several individnals with a crime 
and aggravations, the degree of guilt varying in each 
accused, care requires to be taken that the panels are 
not indiscriminately mixed up in the general charge. 
Thus, if four panels are included in an indictment, 
whose migor proportion narrates theft by house- 
breaking, previous conviction of theft, and habit and 
repute, the first panel being alleged to be guilty of 
this Clime with all its aggravations, the second guilty 
of the housebreaking and previous conviction, and the 
third and fourth merely guilty of the housebreaking, 
it will not do to libd the crime as one of which 
the panels are all guilty, and simply add that they 
are so ^actors or actor, or art and part." Each panel 
must be particularly identified by a specification of 
the degree of guilt intended to be brought against 
him on the day of trial; and, in the case supposed, 
the diarge would run thus — ^"That albeit, etc, theft, 
especially when committed by means of housebreaking 
and by a person who has been previously convicted 
of thcdft, and is habit and repute a thief, is a crime, 
etc : Yet true it is and of verity, that you, the said 
A. E, are guilty of the said crime, a^^ravated as 
aforesaid, actor, or art and part : You, the said C. D., 
are guilty of the said crime of theft, aggravated by 
being committed by means of housebreaking, and by 
your having been previously convicted of theft, actor, 
or art and part : And you, the said E. F. and G. H., 
are, both and each, or one or other of you, guilty of 
the said crime of theft, aggravated by being committed 
by means of housebreaking, actors or actor, or art 
and part" 

We may now briefly glance at the nature of that 
delinquency which the law holds sufficient to involve 
a person in accession to crime, and so liable to its 
pains. In England, as ia well known, a rigorous 
distinction is maintained between principal and ac- 
cessory ; but with us, as we have seen, this does not 
hold — ^that is, in our judicial investigation into crime, 
we do not labour so to separate between these two 
characters, as that the precise amount of guilt charge- 
able against each accused, and no more, may be laid 
at his door. We attempted to do so, at one time, 
and the consequence is known to us. As the old 
statute well expresses it, there resulted great ''frus- 
tration of justice" On this subject, however, wo 
will make bold to say that no system can cope with 
ours in its anxious jeidousy of the rights and privileges 
of panels; no man in this country need run* any risk 
of being involved in a greater degree of guilt than 
actually attaches to him. Where an indictment is 
directed against more than one person, it is so finuned 
4hat if there be any doubt concerning the particular 
part played by each accused, ample opportunity is 



afforded to all concerned, to dear the matter up at the 
proper time; and it is abundantly known that what- 
ever doubts the evidence discloses, go to the prisoner. 
On all sides, then, the prisoner is fenced. 

Crimes, we are told, have their origin in a corrupt 
intent; and while one person may conceive a delin- 
quenoy, another, by mere communication thereof may 
consummate it If 'in communicating his conception 
to the actual perpetrator, the conceiver advise and 
assist, however secretly, in the perpetration, he shall 
not be held guiltless. It not unfrequently happens 
that the very life and mainspring of crime.lie, not in 
the actor, but in some miserable ooward, who, 
possessing the sinfulness of heart to devise, lacks 
physical nerve to execute a felony. A striking instance 
of this occurred in the attempted assassination of 
Louis Napoleon two years ago, the circumstances of 
which must be fresh in everybody's recollection. 

To enter fully into consideration here of the various 
sections into which accession divides itself, would 
occupy more space and time than might be either 
convenient or profitable. Of course the three grand 
classes are, 1st, accession before, 2nd, accession con- 
comitant with, and 3rd, accession after, the £sct 

The first of these embraces all kinds of direction, 
counsel, instigation, or assistance, antecedent to the 
perpetration of crime, but so connected therewith as 
to have helped its completion. Old doctors of law 
have inquired how far a person is punishable who 
prompts another to commit a crime, which crime is 
committed, not in consequence of these promptings, 
but by reason of the committer's own personal de- 
pravity. Are the prompter and actor to be punished 
with equal severity? These savant say that if the 
committer would have committed the crime at any 
rate, and even although he had not been advised 
to it, then the adviser is not to be so severely 
punished as his companion; whereas, on the other hand, 
if the actor would not have perpetrated the crime had 
he not been seduced to do so, then both culprits are 
to be equally punished. Speculations like these have 
been charged with being too aerial Who knows, it 
may be said, what is in the heart of man, or whether, 
under certain circumstances, he will or will not com- 
mit iniquity 1 Facts, and facts alone, are the ques- 
tion; men must be judged (in by far the majority 
of cases at least) by their octionB; and how pleasant 
soever it may be to inquire into the secret workings 
of the human heart, and however profitable for mere 
philosophic purposes such investigations may be, 
they ought, in the matter under consideration, to 
have no place. It may sometimes be very necessary, 
however, to inquire so far into these things, in order 
to arrive at a just conclusion regarding the relative 
guilt of parties. Few men are so wicked, or let us 
say so stupid, as to commit any atrocious crime 
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mordy beeauae they are advised to do so; and hence 
it becomes important to inqoire how &r that au- 
thority or influence which some men holdover others 
can be employed as explanatory of the commission 
of crime. 

In the case of G^. B. and W.B.PyoU^Tue Baising, 
16th June, 1851, High Court, the Lord Justice 
Glerk laid it down that if, in a trial of two parties, 
it be not distinctly disclosed in evidenoe which of 
the two is gnilty, or both, it will be the duty of the 
jury to acquit both, even although they be certain 
that cne of the two ia the guilty party, because in 
such a case they could not return a "certain verdict" 
of guilty. 

In cases of bigamy, where one of the panels has 
not been previously married, such party is coupled 
with the other, art and part, in common form, and 
on conviction, will receive equal punishment £am 
or £dl and Fakcmer, 13th July, 1832; OaObovM 
PciUer and David Inglia, 21st July, 1852. 

The only exception to the rule, which requires art 
and part to be stated in ciiminal indictments, is in 
cases of ooncealment of pregnancy, where the charge 
of art and part is of course inconsistent with the 
nature of that crime. 



NOTES BY THE DEAN AND COUNCIL OF THE 
FACULTY OF PROCURATORS IN GLASGOW 

QK THB BIXX **T0 AMKND AND COKSOUDATB THX LAWS 
BKLATIKO TO BANKBUPTCT AND Uf BOLVXHCT IK XVO- 
UkND," (as AMBKDXD IK GOMMITTKB.) 

Thb Dxan and Counoil have considered this Bill, and 
th^ concur generally in the views o xp re s Bo d in the Be« 
port by the Committee of the Faculty of Advocates. 

To two of the Clanses, however, which directly affoct 
Scotland, they think it necessary to direct spedal atten- 
tion. 

By Clause 276 it is provided that "where, according 
to law, any conveyance or assignment, of any real or 
personal property of a bankrupt, would require to be 
registered, enrolled, or recorded in any Registry Oitice, 
Court, or other place, within the United Kingdom, etc., 
the certificate of the appointment of the official or creditors' 
asngnee (as the case may be) shall be registered in such 
Registry Office, Court, or plaoe, and such registry shall 
have the like effect, to all intents and purposes, as the 
registry, enrolment, or recording of such conveyance 
would have had; and the title of any purchaser of any 
such property for valuable consideration, without notice 
of the bankruptcy, who shall have duly registered, en« 
rolled, or recorded his purchase deed previous to the 
registry hereby directed, shall not be invalidated by 
reason of the appointment of sueh assignee, etc., unkst 
the oertiflMte of such appointment shall be registered as 
iklbresaid," if in Scotland *^ within two months £:om the 
^l9 of inch appointment** 



This clause would seem to interfere most materially 
with the security arising from the Scottish system of 
registration of land rights. A purchaser of land in Scot- 
land, without notice of the bankruptcy of the seller, and 
relying on the records here, might find, if this Bill pasMs 
through Parliament as it now stands, that, after paying 
as usual the price to the seUer or his agent, and putting 
his disposition on record, his title was invalidated by 
the registration, two months afterwards, of a certificate 
of the appointment of an assignee under an English 
bankruptcy. 

It is thought that such a result cannot have be^ 
intended, and the Dean and Council cordially concur in 
the recommendation contained in the Report of the 
Faculty of Advocates that, in order to affect Scottish 
land rights, the a4Judication of bankruptcy, and the 
appointment of asngnee, should be published and re* 
gistered in the same manner as the award of sequestn* 
tion and confirmation of trustee are in Scotland. 

Clause 580 provides that if it shall be shewn upon 
affidavit by any smgle creditor that a debtor has, till 
within three months preceding the presentation of a 
petition for sequestration, "ordinarily resided, or carried 
on business in England, or that the minority in value of 
the creditors of the petitioner are resident, or carry on 
business in England," the Lord Ordinary or Sheriff «&att 
transmit copies of the proceedings to the Court of Bank* 
mptcy, and shall stay ftirther proceedings, and if tha 
Court of Bankruptcy shall be of opinion that the petitioli 
ought to be prosecuted in England, the proceedings shall 
be transferred accordingly. 

The professed object of this Clause is to prevent the 
Scotch Courts being resorted to by insolvent debtors who 
have no proper conneoUon with Scotland. The propriety 
of a change in the law of Scotland in this respect is 
admitted on all hands, and in a Bill recently introduced 
l^ the Lord Advocate, it is provided that where it shall 
appear that "a majority of the creditors in number and 
value reside in England or Lreland, and that firom the 
situation of the property of the bankrupt or other causes 
his estate and effects ought to be distributed" under the 
Bankrupt Laws of either of these countries, the court 
may (1) either recall the sequestration; or (2) find that 
the bankrupt shall not be entitled to a disohaxge in the 
sequestration, but shall only be entitled to apply ilor and 
obtain a decree of cessio honorum* This provision, it is 
thought, scarcely meets the case. Listead of the alter<» 
native finding, Ihe court should be at liberty to transmit 
the proceedings begun in Scotland to the Court of 
Bankruptcy in England or Lreland as the case may be* 

But the Clause in the English Bill is most olgection* 
able. It is made imperative to transmit to the ^gTlgH^^ 
Court, and to stay proceedings, in any one of four easesi 

(1.) Where, till within three months, the debtor 
has ordinarily resided in England ; 

(3.) Where, till within three months, the debtor 
has carried on business in England ; 

(8.) Where the minority in value of the oreditora 
are resident in England ; 

(i.) Where the minority in value of tho mditon 
oany wok busineBi in Bni^and. 
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From the intimate relationa existing between the com- 
mercial communities of England and Scotland, there are 
yery few mercantile bankroptciee in Scotland to which 
one or other of these grounds for transferring the pro- 
ceedings to England would not apply. In many instances 
the head of a mercantile establishment, conducted solely 
in Scotland, and the creditors of which are all resident 
there, may, from the state of his health, or from choice, 
reside in England. Many of tlie Scotch nobility and 
landed gentry reside in England for a considerable 
period of the year. There are few large traders who 
have not agents or places of business in England, or who, 
in some sense, do not carry on business there, although 
their chief establishment is in Scotland, where the great 
minority of their creditors are also resident. On the 
other hand, there are many wholesale warehousemen and 
other traders in Scotland who purchase a yery large 
proportion of their goods in England, and the majority 
of whose creditors reside or carry on business there. 

Li all of these cases, unless exceptional reasons can 
be substantiated to the satis&ction of the judge, the 
jurisdiction of the Scotch Courts of Bankruptcy ought to 
be maintained — ^but under the proposed Clause it would 
be imperative on the Scotch judge to transmit the pro- 
ceedings to England, and to stay proceedings, on the 
application of any creditor, for eyen the smallest amount. 
Another objection is that the application may be made 
at any time after sequestration has been awarded— and 
no proyision is made for the interim management and 
preservation of the estate. It is easy to conceive circum- 
stances in which it would be for the interest of the 
bankrupt, or of individual creditors, to interrupt the 
proceedings, or to have the trial of a question involving 
some principle peculiar to the law of Scotland transferred 
to an English tribunal — and the Scotch judge, having no 
discretion, the object, in so far at least as a stay of pro- 
ceedings is concerned, would be gained at the instance of 
a. creditor even for £10. 

The Clause is also objectionable in so far as, while 
providing for the transference of bankruptcy proceedings 
from Scotland to England, it does not provide for a 
similar transference from England to Scotland. 

The Dean and Council are of opinion that all applica- 
tions for the transference and stay of bankruptcy pro- 
ceedings begun in Scotland should be made to the Court 
of Session during Session, or to the Lord Ordinary dur- 
ing vacation — that such applications should not be en- 
tertained unless made within two months after the date 
of sequestration, and by one or more creditors to the 
aggregate extent of at least £100 — ^that the application 
should be granted only where the court is satisfied that 
a majority in value of creditors resides in the country to 
which it is proposed that the proceedings should be 
transferred, and that from the situation of the property 
of the bankrupt, or other causes, the estate ought to be 
distributed under the Bankrupt Law of that country — 
and that a similar rule ought to be made to apply to 
bankruptcy proceedings originating in the English and 
Irish Courts. 

Provision is made by a series of Clauses in the Bill lor 
carrying out voluntary arrangements between debtors 
and their creditors. Although these Clauses do not 
directly affect Scotland| they deal with matters of great 



importance to all haying business transactioBa in Eng- 
land, and to every one interested in the proper working 
of the Bankrupt Laws. It is therefore proper to explain 
their general scope and bearing for the information of 
the Faculty. 

I. Where tbe Debtob has besh Adjudged 
Bankbuft. 

Clauses 891 to 398.— At the meeting for the choice of 
an assignee, or at any meeting called for the purpose, a 
minority of three-fourths in number and value of the 
creditors may resolve that the estate ought to be wound 
up under a deed of arrangement. The resolution is to 
be reported to the Court, who may stay proceedings for 
not more than two months. During that period a deed 
of arrangement, signed by the same minority, may be 
produced, and the Court, after hearing parties, may 
annul the bankruptcy. The jurisdiction of the Court is, 
notwithstanding, to continue for the determination of 
questions arising in connection with the estate, which are 
to be determined according to the law and practice in 
bankruptcy. 

n. Where a Trust Deed, a Composition 
Arrangement, ob an Inspectorship is 
Proposed. 

Clauses 899 to 407. — Such deeds are declared binding 
on all the Creditors, subject to certain conditions, of 
which the most important are: — ^That three-fourths in 
number and value of the creditors above £10 shall assent 
—that the trustee shall execute the deed within seven 
days from its execution by the debtor — ^and that the 
debtor shall make affidavit that the deed has been duly, 
and without collusion, assented to by the requisite 
number of creditors. The deed is to be registered in the 
Court of Bankruptcy — ^all parties bound by it are to be 
subject to the jurisdiction of the court with regard to the 
estate — ^the trustee and creditors are to have the same 
rights, powers and remedies as in bankruptcy, and the 
court, unless otherwise provided by the deed, is to 
determine all questions according to the law and practice 
in bankruptcy. Ko process against the debtor's pro- 
perty or person is to be available to any creditor, without 
leave of the court, after notice of the filing and registra- 
tion of the deed. 

m. Where the Debtob dbsibss ak Ab- 
bangement. 

Clauses 408 to 447. — He may petition, and on the 
filing of the petition an official assignee is to be ap- 
pointed. On notice being given by advertisement that 
a petition has been filed, all execution is to be stayed. 
The petitioner is to file a statement of afEairs containing 
his proposal, which the official assignee is to communicate 
to the creditors, and if at the first meeting three-fonrths 
in number and value of the creditors who shall have 
proved debts of £10 or upwards shall assent to the pro- 
posal, or to any modification thereof, a second meeting 
is to be held. If the proposal be accepted at the second 
meeting, it is to be reduced to writing as the arrange- 
ment between the debtor and his creditors, and signed 
by the creditors, or by some one appointed by them, 
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The court is to hare joriadictioa oyer the estate as if it 
were in bankruptcy. The court is to confirm the 
arrangement if it be thought reasonable, and to grant 
protection. After the acceptance of the proposal at the 
second meeting a majority in number and Talue of the 
creditors for £10 and upwards who hare proved, are to 
have all the powers of the general body. The creditors 
are to appoint a trustee, and if they think fit, a com- 
mittee of creditors. The estate, if so provided in the 
arrangement, is to vest in the trustee, and afterwards 
in the trustee for the time being, without conveyance. 

The Dean and Council, while co-operating with the 
Faculty of Advocates in endeavouring to procure altera- 
tions on those Glauses of this important Bill already 
referred to, which peculiarly affect Scotland, have no 
hesitation in reoommendiug the measure, as entitled, in 
its general features, to the approval and support of the 
Faculty, 



MBMOEIAL FOB THE DEAN AND FACULTY OF 
PBOCUBATOBS IN GLASGOW. 

ON THE TITLES TO LAND (SCOTLAND) ACT 1858 AMEND- 
MENT BILL, AS AMENDED IN COMMITTEE. 

It is with much satisfaction that the Memorialists have 
observed the improvements which have been made on this 
Bill, as amended in Committee. 

Clattse /K— The Faculty are glad to observe that the 
exclusive right to prepare Notarial luBtruments under 
general settlements, etc., which, by the wording of this 
and subsequent Clauses in the original Bill and relative 
Schedules, would have been secured to Town Clerks of 
Burghs, has been in the amended draft done away with, 
and that the ^separation of such instruments will con- 
tinue open, as hitherto to the profession at large. The 
Faculty expressed their belief, in their previous Memorial, 
that it could not be the intention of the Lord Advocate, 
while securing to existing Town Clerks the privileges 
they at present possess, to enlarge these at the expense of 
the general profession, and they have much satisfiEUstion 
in noticing the removal of the phraseology objected to, 
both from the Clauses in the body of the Bill and in the 
relative Schedules. 

Clause VIL — ^It is also with very great satisfaction that 
the Memorialists refer to the improved mode by which in 
Clause yn. it is provided that an heir in burgage subjects 
may make up his title, either by obtaining a decree of 
special service before the Sheriff in Chancery, or before 
the Sheriff of the County within which the Burgh is 
situated, and, by recording this decree, completing his 
title; or by obtaining from the Magistrates of the Burgh 
a writ of clare constat^ which on being recorded, shall 
bave the same effect. This will be a great advantage both 
as simplifying the form of completing titles to burgage 
subjects and saving expense. 

It is witb no less satisfiiction that* the Memorialists 
observe that their recommendation has been given effect 
to that the holding of lands shall henceforth be in all 
Oteee amevelde me, with due reservation to the Superior 
of hit casualties and claims* They look upon this as a 



most important provision, giving, as it does, to the paUio 
as well as to the profession security against great incon- 
venience and serious risk, while at the same time it pre« 
judices the interests of no one. It is tmnecessary to point 
out how the, often unavoidable, delay in procuring the 
confirmation of the Superior may operate to the injury 
of the disponee ; or to shew the inexpediency and injustice 
of making the security of a purchaser's title depend on a 
latent and private writ from the Superior, which enters 
no record. In feudal times the relation between Superior 
and Vassal was very diffsrent from what it is now. In 
modem times the Superior, in many instances, has no 
casualties to receive at granting the writ of confirmation ; 
and even where there are casualties payable to the 
Superior he stands in regard to these only in the relation 
of a creditor of the Vassal, his claims against whom he 
can at all times enforce. In all cases the rights of the 
Superior seem by the present Clause to be, as the Faculty 
desire they always should be, strictly preserved. The 
case of the greater part of the lands in the west end of 
Glasgow has shewn more prominently perhaps than that 
of those of any other place, the necessity for such a pro* 
vision as is contained in this Clause, for in this dty 
generally there are no casualties payable to the Superior, 
who has therefore no interest whatever in the writ of 
confirmation which by the present practice is required. 

The Memorialists are much gratified in bong able to 
give their unqualified approbation to these proposed 
enactments, and indeed to the Bill generally. But as 
regards Clause XXL, which is generally similar to Clause 
XXIII. of the original Bill, the object of both being to 
reserve in full the fees of existing Town Clerks, the 
Faculty adhere to the objections pointed out in their 
former Memorial to the Lord Advocate. If the office of 
Town Clerk had been altogether abolished it might have 
been right to have given the holders compensation, but 
where the office is retained, and only such changes are 
introduced as are for the benefit of the public, the Faculty 
do not consider that these gentlemen have right to be 
compensated for any diminution of income, more than 
other professional men who are also affected by such 
changes. While they admit that there may be a difficulty 
in dealing, with what may be considered the rights <^ 
present Town Clerks, the Memorialists object to the 
proviso which has been introduced at the end of the Clause 
in the Bill as amended. That proviso is as follows: 
"provided always, that every Town Clerk whose fees 
slukll include the amount which would have been paid for 
the preparation, as well as the recording of any Instru- 
ment of Sasine or of Besignation and Sasine, shall be 
bound if required, and without ftirther charge, to prepare 
as well as to record the conveyance in respect of which 
such fees are exigible.*' 

While this proviso has the appearance of granting a 
boon to the public, it does so by an uncalled for inter- 
ference betwixt professional men and their clients, and 
would, it is submitted, not only be essentially ui^'ust to the 
profession, but, in this particular case, would be fraught 
with great risk to the parties apparently benefited. 

Under this proviso it will be observed that while the 
Town Clerk is bound if required to prepare the convtym 
ance) a duty which he has never hitherto performed, he i^ 
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SOi.tak«ii IwuDd to eaunine tbe prior titles, nor It he in 
an/. W9J made trnpoambU for their aeomaey <v sofficiencj'. 
JBtther, therefore, a porchaaer mnit ran the risk of getting 
Aninraffioient progreai, or he nraet, as heretofore, emploj 
an agent to make the neoeaearj eixamination on his behalf . 
If he doea the former it la acaroely reqointe to point out 
the danger likely to ariae to the paUio from the perpet- 
nation of erroTB, or the ezpenae which, after, it may 
be) a very long deUy, mnat neoeamrily attend tiieir rec- 
tlfioatioo. If the porohaaer to sare himaelf from the risk 
fioUowa the latter conrae, then there can be no laying of 
eipenae,. for erery oooyeyanoer knows that the mere 
preparation of a diapoaltion is in the general case a simple 
matter and that his real trouble and responsibility arise 
hLthe examination of the titles and in determining their 
■ofBeienoy. The Faculty would theretoe strongly depre- 
oate the proviso in the Bill as tending to endanger the 
titles to Taluable property; to lessen the sense of respon- 
aihility which profiBssional men at present feel in conduct- 
ing such transactions; and to create an erroneous 
impression in the public mind as to the benefits likely to 
arise from the passing of this Act. 

They would beg leaye to notice also that great confrudon 
and inconyenienoe would arise from the derangement of 
the professional regulations as to the preparation and 
payment of the expense of oonyeyances. The profisssional 
rule both in Edinburgh and Glasgow, and generally, it is 
belieyed, throughout Scotland, is, that the purchaser's 
agent preparea the disposition and the agent of the seller 
revises it, and that the whole fees of drawing and revising, 
■tamps, etc., are paid l^ the parties equally. In practice 
ihia ia found to work £ur]y and satisfactorily both to 
■eUer and purbhaseri On the other hand the expense of 
completing the purchaser's title l^ infeftment or regis- 
tration is paid by the purchaser alone. To reserve to 
Town Clerks, therefore, their present foes of the saame and 
regirtration, ia a matter in which purchasera only are 
intereated, but in the preparation of the conveyance are 
deeply involved the interests of both seller and purchaser. 
The seller may not be satisfied with a deed prepared l^ 
an i r responsible Town Clerk, and may insist on its bdng 
revised by his own agent. In that case difBksulties as to 
the adjustment of the expenses betwixt the partiea, as 
well as to responsibility, are likely to occur. The ex- 
pense of preparing a conveyance has always been neces- 
sarily greater than that of preparing and recording a 
■aaine, because in the former caae ia involved the 
responsibility attending the examination of the progress 
on which the security of the title depends. It would be 
much better to leave the public and the profossion to 
arrange, as haa hitherto been done, as to the preparation 
txf oonv^yancea and other deeds; uid instead of the pro- 
posed proviso, which would work ill in practice, a foir 
oompromise might be made by giving to the present 
Town Clerks one-half of the feu of preparing the saame, 
together with the fees of registering the conveyance, 
therein affonfing a present relief to purchasers, and at 
tame time giving the Town Clerks a reasonable compen- 
mtion. Tbe Memorialists would therefore respectfully 
abggart that the whole proviso above quoted should be 
deleted, and that such alteration should be made as might 
giT« etbot to the luggeetion now made, 



The Faoulty would also refer to their previous Memo- 
rial, in which they pointed out the necessity of making 
provision for the case of the death of one out of two or 
more Joint Town Clerks as in the case of Glasgow, so that 
a survivor might be restricted to the proportion of fees 
which he at p re s e nt holds. It appears to the Memo- 
rialiats that under the Clause as fhuned the survivor 
might claim the fees for recording conveyances not 
merely to the extent of his interest in the office as at the 
paanng of the Act, but to the whole fees at p r e s en t pay- 
able to both Town Clerks. This is no ianeifril apprehen- 
sion, but is justified by what has actually taken place in 
Glaagow in regard to the foea charged l^ the Town 
Clerks there under the Heritable Securities Act 1845. 
At the passing of that Act there were four Town Clerks 
living— <me after another died— and for a time there was 
only one. Another haa been recently appointed, but, 
whether four, three, two, or one, were in office, the foea 
charged have been ibo same. 

This is completely at yariance with the olject of the 
Bill, and the Faculty would submit that it should be made 
free from doubt that the right of the surviving Town 
Clerk is to be restricted to the proportion of the foes to 
which he is entitled as at the paasing of this Act. 

The Memorialists would forther suggest that the words 
"who has been or shall be appointed subsequent to the 
8th day of March, I860," in lines 80 and 81, should be. 
struck out, and that after the word "land" in line 88, there 
should be inserted the words "and no such Town Cle^ 
who has been or shall be appointed subsequent to the 8th 
day of March, 1860." These alterationa, it is submitted, 
are required in order to make it dear that neither eadating 
Town Clerks, nor those appointed after 8th March, are 
to have any exclasive right to prepare deeds, although 
the former are to have compensation. 

Clause XXV, of ihe original Bill, giving power, in 
certain caaea, for a vaasal to obtain an entry from the 
Crown, or over Superior, has been omitted in thia 
amended BilL The Clause would have been, in some 
caaea, a convenience, and the Faoulty regret that it haa 
not been retained. 

Clauu XXF/.— The Memorialists would beg to notice 
that the registration of deeds for preservation and execu- 
tion in the General Register of Saainee has not been 
extended to the Particular B^gisters as formerly reoom- 
mended by them. They respectfully submit that it would 
be a great convenience to extend the privily to the 
Local Begisters also. 

ClauMe XL.^Xt the end of the 40th Clause, which 
relates to judicial foctors on Trust Estates, there has been 
added a proviso, "that all just claims and pref e rences 
competent to such fbrmer l^ustee, or his Bepresentatiyes 
if he be deceased, upon such lands and others, shall con- 
tinue as if no such warrant had been granted." The 
olgect of this part of the Clause is quite proper, but the 
Memorialists are afraid that the words ^^preferencei upon 
such lands" might give riae to doubts whether it might 
be necessary for a purchaser of the landa to see that such 
preferable claims did not exist or that tl^y were extin- 
gukihed. To prevent doubt the Memorialiste would 
respectfolly suggest that the words "upon such lands** 
, and to the end of fhe Clanae shall be atrock out, and Ia 
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their place that there be sobititated the wofde **ahall be 
naerred in fooh nuuiiier M ma/ be dh«oted by the Ckrart 
OQ gcantiiig sooh wamnt." 



Stlritto* 



PmoxAX. Wbokgs and Lioal Rmmiptm. Bj W. 
Caxfbill Slbxoh, £«;[., BaniBter-at-Law. Lon- 
don: Longman, Green, Longman, & Boberte. 18d0. 

Wx hare perofled this little book with much pleenno. 
Aa we cannot pretend to an accurate or critical know- 
ledge of English law, it would be prenunptuooB in ni to 
offer an opinion as to the author^s learning or accuracy; 
bat if lively and clear exposition may be relied upon as a 
teet of a writer's knowledge of the sulyect on which he 
writes, as almost inyariably it may, the reader may con- 
fidently rely upon Mr Sleigh as a trustworthy guide. 
His statements of principle and practice are as precise 
and intelligible as his style is lirely and amusing. The 
book is addressed to the popular rather than to the pro- 
fessbnal reader, but it contains matter well worthy of 
the attention of both, as well as of the legislator. 

Mr Sleigh expresses undisguiaedly his conviction of the 
utter absurdity of the law and practice of England as to 
damages for seduction. In spite of the proverbial blind- 
nesB of English lawyers to the existence of blots on their 
own system, he is too clear-sighted to overlook and too 
oandid to conceal the ffict that the burden of proving 
some service, however slight, upon the part of a daughter 
before her &ther can maintain an action of damages 
against her seducer, is a piece of solemn and mischievous 
trifling. A fiither who can prove that his daughter was 
in the habit of filling his tea-cup nightly or oocasionaUy, 
may obtain a verdict for many thousand pounds, while 
one who is unable to prove such slight accustomed ser- 
vice can recover nothing. Blessed in the enjoyment of 
such enlightened and rational laws, the English people 
despise the jurisprudence of all surrounding countries, 
and especially our own, and their organ and representa- 
tive the Times lets slip no opportunity of assailing Scotch 
law and Scotch lawyers. 

The English law of verbal danders appears to our un- 
instructed minds to be at least equaUy eccentric. The 
leading principles are thus laid down by Mr Sleigh, 
under the head, *^ What constitutes slander?" — 

" Bearing in mind the observations I have just made 
in reference to the legal definition of slander, you will 
readily understand that it will amount to slander, if any 
one faJsely and maliciously speak and publish of another 
words charging him with any crime, for the commission 
of which he would be punishable by the criminal law ; as 
if one were iUsely and nuilicioasly to allege that another 



had been guilty of treason, murder, larceny, peijury, or 
any other indictabb offence of an infamous nature. And 
it has been decided by our Courts that imputationa 
tending to exdnde a man from society are slandeRNUk 
Therefore, to say of a man that he has a loathsome or 
inlbotious di sea s e , comes dearly withm the meaning of 
the decisions, inasmuch as the natural and inevitable ooa* 
sequence would be that people would not only cease to 
associate with, but take care to shun and avoid a person 
so affleted. There are three disorders qpedaUy men^ 
tioned, and to say of a man that he is a£BBOted with 
either of them has been decided to be danderooi, 
provided such statement were made fslsely and maUd- 
ously; these disorders are the plague, l^proqr, and a 
certain other which it is not necessary I should ftvther 
indicate by name. If, however, one were to say of 
another, even fiJsely and maliciously, that he h<u had 
any one of those loathsome disorders, such an impatatlon 
would not be danderous, on the ground that the allega- 
tion being merely that the person once had, but at the 
time of the speaking did not continue to have tUe dis- 
order, sodety need not, therefore, shun and avoid him, 
no personal danger bdng possible; for, said Mr Justice 
Buller, *the reason why the making such a charge is 
actionable, is because the having a contsgious disorder 
renders the person an improper member of society; but 
there is no reason why the company of a person who hot 
had a contsgious disorder should be avoided, and there* 
fore such a charge is not actionable.' 

"And, as I have already said, imputations oalmilated 
to deprive a man of his office, place of honour or trust, 
or to impair or hurt him in his profession, trade, or 
business, or to interlJBre with the mesns by which he 
obtains his living, or tending to disinherit him, are all 
danderous, and actionable as such. To call a tradesman 
a bankrupt; a physician or surgeon a quack; or a lawyer 
an ignorant feUow, or a knave, are obviously slanderous, 
as detrimental to each in his particular calling. 

"Where one said of a magistrate, engaged in the 
discharge of his office as such, that he was a ^rascal, 
a villain, and a liar,' the Court decided that these 
words, spoken of a public officer, were slanderous. 
So it was held in another case where a person said of a 
magistrate, * he is a foresworn justice, and not fit to be 
a justice of the peace;' the Court declaring in substance 
that saying he was a ^faretwom justice ' was an imputa- 
tion that he acted falsely and corruptly in regard to 
duties he was sworn by his oath of office to perform faith- 
fully. But to call a magistrate a * blockhead,' or an 
* ass,' Lord Chief Justice Holt said had been aiiyudged 
not an actionable slander, because he was not accused of 
any corruption in his employment, or any ill design or 
principle, and it was not his fault that he was a block- 
head, for he cannot be otherwise than as his Maker made 
him. 

" Malidously to impute to a barrister, attorney, phy- 
sician, surgeon, or other professional man, gross ignorance 
and unfitness for his profession, is slanderous, because his 
living depends upon his reputation for skill and know- 
ledge. In a case of this kind, in which the defendant 
malidously spoke of a barrister, amongst other words, 
that * he is a dunce, and will get little by law;' the 
Court, in delivering their opinion, said that * the action 
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well lies, for the words are to be intended according to 
the comnion speech, and " donee ** in common intend- 
ment and speech is taken for one of dall capacity and 
upprehension, and not fit for a lawyer, and words shall 
he taken in saoh sense as they are spoken, and they are 
alleged to be spoken maliciously, and to the intent to 
slander him in his profesBion.' And in a similar case 
where the words need were, ^ What! does he pretend to 
be a lawyer? He is no more a lawyer than the devil ;* 
the Court said, * to say of an attorney he is no lawyer, 
is a great reflection on him — ^they are as great a slander 
upon the plaintiff, and as injurious to him as any words 
can possibly be.' 

** Words maliciously spoken regarding a person's con- 
duct in his trade are clearly slanderous, as where one 
imputed insolvency to an innkeeper, although there was 
no imputation of any offence, upon the ground laid 
down by Lord Chief Justice Abbot, that the charge has 
the effect of producing temporal damage to the party 
complaining. *It is,' said the Chief Justice, * upon thk 
principle that an imputation of ignorance upon a coun- 
sellor or an attorney is actionable, because it has a 
tendency to prejudice him in his profession. So, if a 
man seeks his living by keeping an inn, is he not likely 
to be affected by an imputation affecting his credit? 
Whatever words have a tendency to hurt or are calcu- 
lated to prejudice a man who seeks his livelihood by any 
trade or business, are actionable.' 

*'An imputation conveying a charge of crime or 
offence is, as we have seen, slanderous ; but it should be 
observed that nothing short of a clear and unmistakeable 
charge of an offence pnnishablo by indictment, and in- 
fiimous in its nature, will amount to slander. To charge 
a man with being a traitor to his country, a robber, 
murderer, forger, peijurer, thief (if by that is conveyed 
the meaning that he feloniously stole any property), 
pickpocket, common swindler, and cheat, is slanderous; 
because each is an offsnoe of an infamous character and 
punishable by the criminal law. Bat, as regards the 
words * swindler' and * cheat,' it is to be remarked, 
neither of such words is actionable, unless the allegation 
be that the person is a * common' swindler or cheat — 
that is, a person who gets his living by an habitual 
system of cheating and swindling, and as such, liable to 
be indicted as a * common cheat.' The words swindler, 
cheat, fool, miscreant, knave, villain, etc., are often 
used as language of mere scurrility and abuse, not clearly 
importing in themselves actual crime, nor necessarily 
attended with any direct injurious results to the person 
in respect of whom they are uttered; hence such langu- 
age does not fall within the meaning of slander, unless, 
indeed, it can be clearly shown that damage or loss of 
place or office was the direct consequence. In a re- 
cent case, the Judges of the Court of Exchequer were 
divided in opinion as to whether it was actionable to call 
a man a * blackleg.' But, as I have just observed, it 
must always be borne in mind that words not actionable 
in themselves, as would be the case if written or printed, 
may become so by reason of some special damage re- 
sulting from their use; as if a person say of a woman, 

slie is a w , and that it is proved that thereby a man 

refuses to marry her, or that she suffers the loss of a 
substantial benefit arismg from her profession or busi- 



ness, or from the hospitality of her friends; but it must 
not be supposed that imputations of mere defective, or 
want of, moral virtue, moral duties, or moral obliga- 
tions, or scandal concerning matters spiritual, as to call 
a man a heretic, etc., are slanderous in the eye of the 
law, unless, as I again repeat, the direct result of such is 
shown to be loss or damage." 

Startling as it may seem, we find, on referring to the 
decisions and text writers, that they completely bear out 
Mr Sleigh's statements, not only as to what is, but as. to 
what is not shmder. Thus we find that to call a man a 
swindler is not actionabl^-(Tay2or v. Perkins^ Cro. 
Jac. 144; Selwyn^s Law of Nisi Prius, 10th Edit., p. 
1244) — and that calling a married woman or a single 
one a whore is not actionable, because fornication and 
adultery are subjects of spiritual, not temporal censures. 
(Lord Raymond^ p. 1004; Selwyn's N. P., p. 1248.) 

We might naturally imagine that these were merely 
fanciful distinctions and crotchets of the pedantic 
lawyers of the reign of James I., but that they are in 
literal observance to the present day, the following 
transcript from the Jurist (English), of the abstract or 
rubric of the report of the decision of a recent case, may 
testify:— 

"A declaration in slander by husband and wife alleged 
that the defendant spoke words of the female plaintiff 
imputing that she had committed adultery with him, 
whereby she lost the society of her friends and neigh- 
bours, and they refused to, and did not associate with 
her, and was much injured in her credit and reputation, 
and brought into public scandal and disgrace, and was 
ill for a long time, and unable to attend to her necessary 
affiiirs and business; and the male plaintiff was put to, 
and incurred much expense, about the endeavouring to 
cure her of the illness which she laboured under, by 
reason of the committing of the grievance, and lost the 
society of his wife for a long time. — Held that this de- 
claration declared no action either before or since, 15 and 
16 Vict., cap. 70, s. 40." — Allsoji v. AUsop, Jurist^ 
1860, p. 433. 
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SPOILED STAMPS. 

(To the Editor of the Scottish Law Journal) 

Sir,— The excliange of spoiled stamps has always been a 
source of much annoyance and frequently of loss to the 
profession, in consequence of the strict interpretation of 
the schedules appended to the Stamp Acts, and the diffi- 
culty of moving the officials from the deep ruts of routine. 
Tlie experience in Ghisgow and the west country has, I 
believe, hitherto been, that yon can only obtain stamps 
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in exchange for spoiled ones, and that not of another de- 
nomination, but of the same onlj. But if a stamp be of 
the value of £6, or upwards, or of a kind seldom re- 
quired, you may have the exchanges in stamps of a 
smaller value. But this narrow privilege is further re- 
stricted by the rule that the stamps must have been in- 
advertently and undesignedly spoiled. The qualification 
is a curious one. It supposes that a man may deli- 
berately and of set purpose, not inadvertently nor un- 
designedly, buy stamps, spoil them, be at the trouble of 
making an affidavit for the purpose of only getting other 
stamps, all for love, or the fun of the thing, pure and 
simple. The notion is insane; yet that seems to be the 
foundation of the qualification of the rule referred to. 
How the inadvertence and nndesigneduess is made 
apparent, I will not stop to inquire. It is enough tliat 
the annoyances occasioned by official rules arc very great, 
and any amelioration of them, I am certain, would bo 
bailed as a boon. 

I can see no good or sufficient reason why a spoiled 
stamp, on presentation at any stamp office, should not 
at once, and without affidavit or inquiry, be exchanged 
for another stamp of the same or of any other denomi- 
nation, paying, of course, for the jjapcr of the new 
stamp. Probably, a small ad valorem fine might be im- 
posed to piuiish and prevent the carelessness of tran- 
scribers. 

Having had occasion recently to require the exchange 
of a spoiled stamp, and, although knowiug the rule 
generally, I turned over a compilation called — ^^ Table 
of the whole stamp duties exigible iu Scotland," pub- 
liaihed by Blackwood & Sous, Edinburgh. The book 
bears no official mark — has no name attached to the title 
page — but the notice prefixed, by way of preface, is dated 
43 George Street, Edinburgh, the publishers* place of 
business. In a note to the x>reface, printed iu italics, it is 
said that "the articles marked * are those introduced by 
Acts subsequent to 55 George III., cap. 18:1, as near as 
may be in the enacting words. Those marked f have 
been inserted by the compiler; the rest arc those of the 
schedules to the Act of 1815." Then, on turning to 
page 82, under the head of ** Spoiled Stamps/' which lias 
the mark indicating that what follows is a statement by 
the compiler, I found it stated, after giving the common 
rule for exchanging, that, "in all casas of spoiled stamps 
the amount may be got in money; but special applica- 
tion must be made by letter addi*essed to the secretary 
of the Board, and lodged along with the affidavit.'' By 
the Board, is meant the Board of Inland Revenue, 
Somerset House. Doubtful of the information thus 
given, never having heard of any application having 
been made for repayment, I yet thought it worth try- 
ing; and I prepared the usual affidavit, and with a letter 
addressed to the Secretary of the Board of Inlanaivc. 



venue, as directed, requesting that the value of the 
spoiled stamp mentioned iu the affidavit might be re- 
turned in money. These were lodged at the Stamp 
Office in Ghisgow, and the usual allowance ticket was 
received. On the exfary of three weeks, the allowance 
ticket was presented for the money. The distributor stated 
that a letter would be received from the Ldand Revenue 
offices in London and Edmburgh on the sulyect of the 
application. About ten days after, a letter was received 
from Somerset House, stating that a warrant for pay- 
ment of the money had been sent to Edinburgh, and two 
days thereafter, Mr Angus Fletcher wrote, stating that 
a warrant to pay the money had been received, and that 
the distributor at Glasgow would pay the amount on 
presentation of the letter; and, on giving a receipt in a. 
prescribed form, the letter was presented and the money 
repaid, under deduction of about 2d per pound for dis- 
count, etc., I suppose for trouble. 

The officials at the Stamp Office here stated that this 
was the first application of the kind which had been made 
in Glasgow; but I am, I think, safe in saying that, if 
you favour me by inserting this letter in your widely 
circulated journal, it will not be the last here and else- 
where. 

I am, etc., 

Glasgow, June, 1860. J. 0« 



(To the KiVUor of the ScottUh Law Journal.) 

Sir, — ^I read with no little interest your recent articles 
upon the Qiuilifict\tions of Practitioners before Sheriif 
Courts. There can be no doubt, I think, that the 
Sheriff Courts of Scotland, is& a whole, stand at a 
miserably low point as regards literary attainments; and 
it must also be admitted, I fear, that the legal qualifi- 
cations of their members ai'e, in many cases, not what 
they should be. Permit me to give you an illustration 
of how admission to the provincial bar is regulated in a 
town, which, for the present, may be nameless — ^the 
aspirant for admission being myself. Having presented 
a petition to the Sheriff, naiTating that I had served an 
cipprenticcship of five years in an office in Edinburgh, 
(iu evidence of which I produced my indenture,) and 
that I had made the laws of Scotland my study, and, 
praying that a I'emit might be made in common form to 
any two or more of the procurators practising before 
that Court, to examine me upon my knowledge of law 
and the practice of Sheriff Courts, the Sherifi-Substitute 
pronounced an intei'locutor remitting to two procurators 
Hominatiin as craved. These gentlemen, although not 
junior mcmbei'S of the bai', were certainly neither of long 
standing lui procurators, nor, by reason of seniority in 
years, prc-tiuiucntly worthy of sclccliou for the duty to 
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wbich tlioy were called. One of them, indeed, in ad- ; seoonda per query, and, when they did come, they were 
dition to having no reputation as a lawyer, waa bleaaed ' miaerably ahallow, and conaiated, for the moat part, of 
with a mere ahadow of practice (which, however, waa ; aimpleinterrogatoriea upon the Sheriff Court Act. There 
perhapB a neoeasary corollary) ; the other, although in i waa not one question put to me which might not have 
drcumatanoea the very oppoaite of theae, waa not,, aa I been anawer^ with eaae by any junior cterk in any 
have aaid, of long standing aa a procurator. The remit Sheriff-Clerk'a clu&mbera in the kingdom. After my 
waa to theae two; but, aa the practice waa for only one : firat blunder, I answered aatiafactorily the qnestiona put, 
to act aa examiner, and aa I felt naturally anxioua to get \ and, politely shaking mo by the hand, my examiner con- 
off with aa easy an examinatiou aa poauble, I bent my | gratnlated me on having passed my examination. The 
atepB to the reputationlcaa lawyer aforeaaid, who, how- \ Sheriff's iu^»n'«»«^" followed in duo course. Looking 
ever, on reading my petition, auggeated the propriety of \ book upon that ^y (and it ia only three years ago), 1 
the examination being conducted by himself and his confeea I am not proud of its proceediuga, and aet ex- 
colleague jointly. We accordingly waited upon that | ceedingly little value upon the otherwise kind congratu- 
gentleman, but he had no apparent desire to take the lations of my friend. Honour is due neither to tlio 
trouble which the remit imposed ; so, declining the , examiner nor examined. This is only one out of many 
buaineaa in a way, and with a look, which aeemed to | instances which might be adduced of the laxity which 
aavour of an obligation rendered to mo, (1 blessed him | prevaila in. the admission of members of the local bar. 
de pro/umlis for his declinature,) my examinator and I ! Cases are known where the examination is a ludicrous 
proceeded to the County Buildings to enact the ceremony I farce: with me it was an ignorant reality, but still a 
BO grave and onerous to him, so all-important to me. ! reality. In some towns, it is well known that there is 
Conducting me to an ante-room of the Court, we took ; not even the ceremony of examination, in lieu of which a 
our position at one of the windowa thereof, where, ! aubstan^ guz2le and deep potation are the only poas- 
Handing aa if in friendly chat, my examination pro- I porta of admisaioni 
oeeded. At thia moment I forget the precise question | I mg g^^ 

with which the examination opened — that is to say, I .. . « t. 

, _^ vxi.--- ivi.-*i.j Your most obedt. servant, 

do not remember the tpstssuna rcr&a, but it had some- i 

thing to do with the competency of a sequestration : ^ rnocuiiATOR. 

under the Small Debt Act. I confess I had not very ! 

carefully studied this important branch of jurisprudence i ^~ ^^~"^ — ^— ^ — ~- " ■ — ■-^===' — 

and, aa ill luck would have it, I gave a wrong anawer. ■ ...... 

... - _^ ^ . ^ I TT 1- J 1 VI VI J I Lkgal AiWolKTMKHT.— -Mr C. F. Shand, advocate, has 

Unfortunate orcumataucel Unhappy, deplorable blunder! 1,^^^ appointed Chief Jiuttioe of the Maaritiue. This ia 

tnff^^ of gippiug from the aurface, and merely moiaten- • another instance, which wo gladly notice, iu which the 
I 1* ^ xv J • M* i* 1 • I Government has reoognised the claim8 of the Soottiah Bar 

ing my hpe from the sages and civihans of a classic ago, ; ^^^ ^ ^^^ i^ ^^ie legal apiiointments in the cobnies. The 

why had I not deeply drank from tbc spring itself and ! daims of the Scottish Car to a largo share in these appoint- 
I v*v J -n* • 1 1*. e a ii i^ vi. i o wrv. ments IS indisimtable. In those dependencies, which formerly 
imbibed rienan draughts of SmaU Debt lore? Why belonged tolerance, Spain, and Holland, our bar ought to have 

had I rigged and e(j[uippcd my bark for an antipodic a dedded preference. The lawyers of these colonies resort to 

Toyi^e, only to be wrecked . knot from Aore? Bat StStiJirr'.^l^^tlS wlJ* SHSio^^'pS^ 
not yet wrecked, I am glad to say. My examiner ; live. But as onr munidixil system is largely founded on the 

evidently w« not a man of experience in the work in | ':^::^^)^:'^t:^''J^„t':*S^. 
which he waa for the present engaged. His questions j lawyers do not therefore need, on receiving a colonial ap^cmit- 

«nd.ow were pdnftUly cortire. He would stand rumi- \ SS,'^JSrSSrt^5:?tS;.1St?t±.^rP^^ 
Hating and hesitating over them for at least thirty j to enable them ef&ciently to dischaige their judicial fonctiona 
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SHERIFF COURT RECORD. 



SMALL DEBT SUSPENSIONa 



Wa hare always looked upon the Sheriff Court Act, 
186i, as one of the most radical and prudent re- 
forms of the procedure in our Courts of law which 
the histoiy of Scottish Jurisprudence can furnish, 
and that because of the extent to which it expedited 
and cheapened the administration of justice in the 
Proyindal Courts. Amongst other valuable changes 
introduced by it, that which extended the province 
of the Small Debt Court, so as to include all actions 
for sums under j£12, must be regarded as by no 
means the least valuable. In connection with this 
change, however, there is one provision which seems 
to be imprudent and anomalous. The great advan- 
tages of the procedure in the Small Debt Court liave 
hitherto been the inexpensive nature of the suit, and 
the fact of the decision being final. The provision 
to which we refer has the effect, in certain cases, of 
nullifying both of these advantages. 

The 26th Section of this Act provides, inter alia, 
** that in any case in which a decree pronounced by 
'' the Sheriff in the Small Debt Court, for any sum 
"exceeding eight pounds six shillings and eight- 
" pence, shall have been put to execution by im- 
'' prisonment, the party so imprisoned shall be enti- 
"tied to bring such decree under review of the 
" Sheriff by way of suspension and liberation, and 
"such suspension and liberation shall proceed in 
" the form provided for summary petitions by this 
"Act" 



Now, we have two objections to this clause^ 1st, 
That it opens the door for a long and comparatively 
expensive procei<s before the same jtt<tge; and 2d, 
That it holds out a remedy to. the defender which is 
not open to the pursuer. As to the first objection^ 
it semns somewhat absurd to give to a judge a power 
to review and alter in one Court a judgment which 
he pronounced in another. But, apart from that 
objection, we see no good ground for introducing an 
appeal in any particular class of cases. If it is a good 
thing, it should be open in all cases; and if a bad 
thiug, it should be competent in none. As to the 
second oljection, there is no reason why there should 
be a right given to the defender which is not open to 
the pursuer. As it is only after imprisonment that 
suspension is competent, and as the pursuer never 
can be imprisoned uuder a small debt decree of 
absolvitor, it follows that he can never derive benefit 
from the provision. It usually happens, too, that 
those decrees which are made the subjects of sus- 
pension, are against parties who either sue on the 
poors* roll, or are quite unable to pay the costs of a 
suspension if unsuccessful. "We have every regard for 
the liberty of the subject, and believe that it should 
not be restrained on insuflScient grounds; but we 
veiy much dislike provisions such as the one we 
have referred to, which are generally either made the 
cover for frightening a creditor with a settlement, or 
are the means of encouraging an obstinate debtor. 



THE LAW OP SETTLEMENT. 



QuonsQ the saying of the Psalmist, "it shall rain 
snares npon them,*' Lord Bacon adds that there are 
no worse snares than the snares of laws growing exces- 
sive in number. It is no doubt true that to meet 
the increasing complications of a state of high civili- 
sation the legislation of a country must necessarily 
VOL. n. 



be widely expanded. But the multiplicity of laws 
hence arising is, without doubt, no small evil It 
loads the shelves of the lawyer with statutes and de- 
cisions, establishing, explaining, contradicting, con- 
firming; and the law of the land becomes so anweildy, 
so utterly indigestible, that the maxim, iffnoratio jurit 
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neminem exciuaiy is apt to strike the layman as rather 
seyere. But in this, as in not a few other cases, 
men have to some extent brought upon themselves 
the evils of which they complain. And it is to one 
of the most prominent of the needless complications 
of our law that we would now direct attention. 
Bince the passing of the Poor Law Amendment Act 
in 1845 the Law of Settlement has been rapidly grow- 
ing up. The division of Scotland into parishes formed 
the basis of that Act, and it specified certain facts to 
be attended to in determining what parish was liable 
for any particdar pauper. According to the Act, a 
pauper might claim relief (1) from the parish in 
which he had resided continuously for five years, 
and (2) from the parish in which he was bom, in 
default of a settlement by residence. These were 
botli residential and birth settlement. But it was 
Boon found, in the practical administration of the 
Act, that these settlements were not sufficient to 
meet the requirements of practice and the subtleties ! 
of parochial boards. Hence we have derivative ' 
settlements — such as settlements by parentage, de- 
pending on questions of foris&miliation or emancipa- 
tion; and settlements by marriage, depending on 
questions of coverture. Qradually the Law of Settle- 
ment is being developed, every day leading to new 
questions as new difficulties are started; every day 
testing to the utmost the ingenuity of the Court in 
drawing new distinctions. The reports of the Su- 
preme Court and the rolls of the Inferior Courts are 
never without a number of Poor Law Cases. Books 
on the subject are fast gathering around us, and 
already the Law of Settlement has taken its place as a 
distinct and important department of jurisprudence. 
This branch of law has been ably argued and elabo- 
rated. But we are often inclined to inquire, Why 
should it exist at all? The administration of the 
Law of Settlement is peculiarly removed from the 
attention and comprehension of the general public. 
It does not affect directly individual citizens, al- 
though it is felt in the increased parochial assess- 
ments. There are now and then some misgivings in 
the public mind as to the heavy expenditure atten- 
dant upon the distribution of the public aims. But 
few, save those of the legal profession, think of liti- 
gation upon a question in the Law of Settlement as 
one channel, by no means a trifling one, whereby the 
funds intended for the poor are diverted from their 
proper purpose. Doubtless the legal profession has 
no reason to complain of a source of litigation which 
brings handsome fees to the pockets of its members. 
The public do not notice, from the evidence of 
the law reports and otherwise, the heavy expenses 
which are frequently incurred to determine which 
of the parishes A, B, C, D, shall relieve some pauper 
applicant. But certainly the sum upon which 



a pauper can be made to exist must have struck 
many as wonderfully small. It is easy, then, to 
understand that the expense of submissions. Sheriff 
Court and Supreme Court actions of settlement pend< 
ing between parishes, swallows up sums which might 
otherwise have relieved much misery. It certainly 
strikes one at first sight as rather strange that any 
part of the funds provided by the nation for the relief 
of its poor should be spent in squabbling as to what 
particular parish shall afford relief. And the ex- 
pense of legal proceedings to determine settlements is 
by no means the only burden which the parish must 
bear, in consequence of the Law of Settlement We 
must remember the serious loss of time which in- 
quiries into settlements bring upon inspectors' and 
their assistants. In fact, our poor laws lead to an 
absurdity. We are bestowing charity — the charity 
of a great nation — and yet we are quarrelling 
parochially and trying every means which the refine- 
ments of the Law of Settlement afford to avoid carry- 
ing our benevolent intentions into effect. We give 
charity as a people, but our parochial system exhibits 
us as giving it with a grudge. The parochial board 
of the parish of A wants to avoid relieving poor 
persons, though Scotchmen, as much as may be. So 
we have hit upon the notable expedient of a law 
whereby A may saddle the neighbouring parish of B 
with the unwelcome objects of public benevolence. 
These anomalies exist, be. it observed, in the relation 
of one Scottish parish to another, for we do not at 
present direct attention to the case of Englishmen or 
Irishmen becoming paupers in Scotland. We have 
one Scottish parish fighting with another,, the one, 
after a singularly-becoming fashion, trying to throw 
the legal duty of relief upon the other. Sometimes 
because John, the applicant, happened to be in No. 

20 instead of No. 21 Street, the lucky parish of 

A manages to throw the burden of supporting John 
upon the parish of K Nay, it may happen that the 
width of a stair saved a parish from chargeability for 
John. Then there are the nice questions of foris- 
familiation and of marriage to be investigated. And 
lastly, there are interruptions of the continuity of resi- 
dence, which, from the migratory habits of our working 
population, gives occasion to much conflicting testi- 
mony. All these strange and expensive consequences 
follow necessarily from one not adhering strictly to the 
simple principle which should rule the administration 
of parochial funds — ^tkat we are really giving charity — 
the nation's charity — to the helpless destitute among 
us. Forgetting, or rather not attempting to keep this 
principle in view, we have built up an artificial and 
complicated system of settlements. Nature seems to 
require, and the law provides, that every necessitous 
fellow-countryman should be willingly aided by the 
authorities of that part of his native land in which 
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his . destitution may occur. But we have apparently 
tried every means to make the public charity bear as 
little the aspect of charity as possible. Proceeding 
farther and farther away from the natural simplicity 
of action in alms-giving, we have established artifidal 
plans of our own, which lead to much unnecessary 
trouble and expense. Certainly our system does not 
produce the same effects which charity duly bestowed 
ought to do. The givers of relief, by their law and 
procedure, seem to show that they grudge to the poor 
man his pittance. The poor man accepts the 
alms without thanks, because he knows that if 
the Law of Settlement had afforded any chance 
of transferring the burden of his maintenance to 
another parish, advantage would have been taken 
of it. Surely nothing more reasonable could be 
prop&sed than that the parochial funds should 
upon no account be diverted from the charitable 
purpose for which they are bestowed; and further, 
that the public charity should not be marred 
by the grudging spirit shown in litigations on the 
Law of Settlement. It was all very well, no doubt, 
when the population was much less than it is now, 
and when society was much less complex in its 
structure, that the poor of a parish should be re- 
garded as having an exclusive claim on the charity of 
thatparish. Fellow-parishioners had then a chance 
of knowing one another, accustomed as they were for 
the most part to assemble from week to week and from 
year to year in the same parish-kirk. In this way, 
fellow-parishioners bad naturally a cei*taiu claim upon 
one another. But now-a-days things have altered; we 
have outgrown our parishes. The plea most generally 
stated for the retention of the system of parishes, so 
far as it necesitates a Law of Settlement, is, that by 
a man*s industrial residence in a parish be has con- 
ferred benefits upon it in return, for which he is 
entitled to relief from that parish before all others. 
But such residence, even though he may have paid 
parochial assessment, certainly confers upon him no 
right to relief from that particular parish; and, 
indeed, the benefits flowing from his residence have 
not by any means been confined to the particular 
parish of his abode. At this time, more than in any 
other period of our history, the state of the nation is 
bound together as a whole. The exertions of good 
citizens do not, as formerly they might, aid in the 
production of good crops for one particular parish 
merely. The increased communication throughout 
the laud extends the sphere of usefulness of the 
individual, and gives him quite as strong a claim in 
his destitution upon the gratitude of the nation as a 
whole, as of the parish in which he may have abode. 
If such be the case, then, the proper plan for providing 
for the poor at the present day seems to be to 
establish a Scottish National Fund to be administered 



by the parochial agency now existing. This plan 
does not necessarily involve the much deprecated 
equalization of the rates of parochial assessment 
Though, assuredly, it will be far better for the country 
as a whole, when it is practically recognised as true, 
that the whole people must stand or fall together. 
Heavy burdens and consequent duties cannot exist 
in one section of the state without affecting the 
whole. But our task is chiefly to show the evil 
which exists in the Law of Settlement to propose the 
question, why should this Law of Settlement exist at 
alii The remedy could easily be found if the public 
were once desirous of its application. 



HERITABLE SECURITIES, &c., (SCOTLAND) 

BILL. 

A Bill to Regulate the Levying and Collection of the 
Inventory Duty payable upon Heritable Securities and 
other Property in Scotland, prepared and brought in by 
the Lord Advocate, Sir George Lewis, and the Chancellor 
of the Exchequer:— 

Whereas by an Act passed in the present sesuon of 
Parliament, chapter fifteen, it was enacted, that money 
secured on heritable property in Scotland, and money 
secured by Scotch bonds in favour of heirs and assignees, 
excluding executors, should for the purposes of the Act 
be held and interpreted to be moveable property, and 
should be included in any inventory to be exhibited and 
recorded in any Commissary Court in Scotland of the 
estate and effects of any person deceased entitled thereto, 
and in England and Ireland respectively should be deemed 
to be estate and effects for or in respect whereof any 
probate of will or letters of administration should be 
granted; and that every such inventory, probate, and 
letters of administration should be chargeable with 
stamp duty in respect of such moveable property; and 
that such property and the value thereof should be in- 
cluded in any afiidavit as therein mentioned, made on 
applying for probate or letters of administration in 
respect thereof, in England or Ireland; and it is ex- 
pedient that the levying and collecting of the said 
duty should be regulated as hereinafter mentioned: Be 
it therefore enacted by the Queen^s most excellent 
Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this pre- 
sent Parliament assembled, and by the authority of the 
same, as follows : — 

I. All money secured on heritable property in Scot- 
land, and all money secured by Scottish bonds and other 
instruments, excluding executors, and all money secured 
by Scottish bonds and other instruments the rights to 
which shall be taken excluding executors, ' constituting 
the succession or part of the succession of any person 
who shall have died on or after the third day of April in 
the year one thousand eight hundred and sixty, shall be 
liable to inventory under the said recited Act. 

II. The said duty, with interest thereon at the rate of 
five per centum per annum from the expiry of the period 
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of six months after the death of sach deoeaaed peiBon, 
shall be a debt to her Miyeaty, aod shall be payable by 
any and every person who shall take any money secured 
as aforesaid, constituting the snccession or part of the 
sacoession of any person deceased, and that whether he 
shall take the same as having a beneficial interest therein, 
or as trustee, or in any other capacity, and whether he 
shall have an absolute right, or only a liferent or life 
interest, or other limited right or interest therein, and 
whether he shall take the same by mortia causa convey- 
ance, or by special destination, or by inheritance. 

IIL The person or persons bo taking such money as 
albresaid shall, within six months next after taking the 
same or any part thereof or any interest due thereon, 
lodge with the Solicitor of Inhmd Bevenue at Edin- 
burgh a full and true inventory upon oath or solenm 
affirmation, to be called a ^* special inventory,'^ in the 
form of the schedule annexed hereto, of all money 
secured as aforesaid, eonstituting the succession or part 
of the succession of such deceased person, such special 
inventory having thereon a stamp denoting the duty 
payable on the value of such money secured as afore- 
said contained in such inventory, being the same rate 
and amount of duty, whether testate or intestate, as the 
case may be, which would have been payable as inven- 
tory duty on moveable or personal estate of the same 
value; and the oath or affirmation to the said special 
inventory may be taken before any magistrate or justice 
of the peace within the United Kingdom or the Colonies, 
or any British consul; provided that in all cases the 
duty, together with the interest and necessary expenses, 
upon any money contained in such inventory, by whom- 
soever the same may have been originally paid, shall, in 
the absence of any special agreement or provision or 
valid testamentary direction to the contrary, be ulti- 
mately borne by the person or persons beneficially inter- 
ested in such money, and if there shall be more than one 
person so interested tiie duty shall be borne by them 
proportionally according to their several and beneficial 
interests in the money on which the duty has been so paid. 

IV. It shall be lawful for the executor or executors of 
the deceased to add the amount of money so secured, and 
the value thereof, incladiog the proceeds accrued thereon, 
as hereinafter mentioned, to the inventory in Scotland 
of the deceased's moveable or personal estate, and to pay 
the stamp duty on the aggregate amount, in which case 
no special inventory or separate stamp duty shall be 
required from the person or persons beneficially entitled 
to the money so secured; provided that in this. case the 
executor or executors of the deceased shall make oath 
(or, if so privileged, solemn aflirmation,) of the true 
amount and value of the said money and proceeds; and 
the contingent provision for return of duty, hereinafter 
provided for, in regard to the debts of the deceased, 
shall in such case be applicable mutatis mutandis; and 



farther, in this ease, the inventory duty so paid on the 
aggregate amount of the deceased's moveable or persona 
estate, and of the ssid money and proceeds, shall, in the 
absence of any spedal agreement or provision to the 
contrary, be ultimately borne by the persons benefidally 
interested proportionidly, according to their several and 
beneficial interests in the aggregate amount on which 
the stamp duty shall have been so paid^ and with right 
of relief accordingly. 

y. The special inventory provided by this Act, and 
the inventory of the personal estate of a deceased, con- 
taining also the property on which duty is imposed by 
the recited Act and this Act, and also the inventory of 
the personal estate of a deceased, shall be stamped with 
duty according to the value of the property contained 
therein at the time they aball be respectively sworn to, 
including the proceeds accrued thereon down to that 
time, and the duty or deficient duty according to foch 
value and proceeds and interest thereon, at the rate of 
five per centum per annum, shall be a debt due to Her 
Mijesty. 

YI. The Commissioners of Inland Revenue shall grant 
a return of the said duty, corresponding to a rateable 
apportionment of the amount by which the debts (in 
respect of which a daim for return of inventory duty 
may be competent) shall be proved to the satisfaction of 
the said commissioners to exceed the personal estate of 
the deceased, between the amount of the money contained 
in the said special inventory and all the other heritable 
property of the deceased; provided such return shall be 
claimed within three years from the date of lodging the 
special inventory. 

Vn. Every person shall, for the purposes of this Act, 
be held to have taken money as aforesaid who shaU have 
received or intromitted with such money or any part 
thereof, or any interest due thereon, or who shall have 
made up a title thereto. 

y III. Money secured upon heritable property by eon- 
veyance ex facie absolute, and money secured by ad- 
judication when the right of reversion has not expired, 
and all money secured in any other way upon heritable 
property, shall be subject to the provisions of the recited 
Act and this Act; Provided always, that nothing therein 
and herein contained shall be held to apply to feu duties 
or to other permanent periodical payments which are 
made a real burden upon land, where payment of a 
capital sum of money is not thereby secured. 

IX. The said recited Act is hereby repealed, in so iar 
as it provides that in England and Ireland the said 
money shall be deemed the estate and efbcts for and in 
respect of which probate and letters of administration 
shall be granted, and shall be included in the aflldavit 
made on applying for probate or letters of ^"niristratitm 
in England and IreUnd. 
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THE LIABILITY OF AN AQElTT FOR A FOREIGN PRINC5IPAL 



In his Commentaries, Professor Bell states (L 6-14) 
that where the principal is abroad, an agent properly 
authorised is peisonally responsible on all contracts 
which he may enter into for his principal, although 
the fiict of his agency and the name of Ids principal 
are disclosed. To the same effect, he says in his 
Prindpiea, p. 219, ^A factor for a merchant residing 
abroad is hold as his general agent; and, as snch, is 
responsible to the merchants here for the price of 
goods fhmished to his principal on his order. In 
support of this doctrine, reference is made to the case 
of BioyesB, 2d July, 1829, 7 S. D., 825. The only 
countenance which that case g^ves to so important a 
principle — ^if it be a principle at all — ^is an observa- 
tion made by Lord Pitmilly. The case itself was 
decided wholly upon the facts, and not upon any 
question of law. The advocator. Burgess, was sued 
by Buck & Co., the respondents, for the price of a 
quantity of goods furnished on his order. In defence 
it was pleaded that the goods were in fact fiimished 
on an order transmitted by a merchant abroad to Bur- 
gess, who had transferred it to Buck & Co. A proof 
was allowed in the Inferior Court, and it was fouud, 
upon advising the proof led, that the defence was not 
well-founded in point of fact. The Lord Ordinary 
and the Court confirmed this judgment Lord 
Pitmilly, however, observed that independent of the 
fjEiilure on the part of Burgess to prove the fiicts 
averred by him, he, as agent ordering goods for a 
person abroad, necessarily rendered himself personally 
responsible for the price. It is most probable that 
there was no argument upon the question so ab- 
solutely settled by this obiter didum. The case 
seems, from first to last, to have been dealt with as 
one involving merely the question, Whether the goods 
had been furnished on the order of one party, the 
defender, or on the order of another. Besides, the 
whole length to which the observation reached was, 
VOL. n. 



that an agent purchasing goods for a foreign principal 
was liable for the price; and it gives no support to 
the general statement, that on all contracts entered 
into for a merchant abroad, the agent here is person- 
ally responsible. Notwithstanding this, a very 
general impression prevailed that an agent was so 
liable. The high authority of Professor Bell gave 
currency to the opinion, which seems to have been 
accepted without much investigation. Hence the 
discussioDS which resulted in its being held that 
England and IreUnd were not, in such cases, foreign 
countries. At length, however, the question has 
been fairly raised, and is now, we think, finally 
settled. We have so recently devoted so much space 
to the law of agency, that we will hero do little more 
than call attention to the principles settled by the 
case just referred to. (Millars v. MitckeU, Caddell 
& Co., 17th February, 1860; ScoUuh Jurist, VoL 32, 
p. 346.) It was there found that there was no pre- 
sumption or rule of law by which an agent or factor 
was personally responsible on contracts entered into 
by him for a disclosed principal, and that the whole 
question to be determined in any such case wav^ 
whether credit had been given to the agent or to the 
principal. This is in perfect consistence with the 
law of America in its result, at least, and is the law 
of England. The American jurists. Story and Kent, 
agree in stating that the presumption that credit is 
given to the agent, must yield to proof that credit 
was given to the principal only, or that the usage of 
trade freed the agent. In short, that the intention 
of parties, as that might be gathered from the sur- 
rounding circumstances, determined on whom should 
rest the responsibility. 

In England it was held, confirming previous 
decisions in Green v. Kopke, 2d Jurist, N.S., p. 
1050, that there was no rule of law that a person 
contracting in England as agent of a foreign principal 
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is personally liable on the contract That the cir- 
cumstances of each case must determine whether 
credit was given to the agent or to the principal. In 
citing this case in a previous paper, YoL I., p. 50, we 
ventured to express an opinion that it would be 
followed by our Courts should the question come to 
be tried. 

In MQlari case it was found that the advocators, 
William and James Millar, as agents for Cordes and 
QrSnemeyer of Hamburgh, sold to the respondents a 
cargo of bones to be shipped from Denmark — ^that 
they had authority to make the sale, and at the time 
disclosed the names of the sellers. The sellers fiEdled 
to ship the cargo, and thereupon the buyers raised 
this action against the agents for damages. A large 
majority of the whole Court found that the agents 
were not liable. We will state shortly the prindples 
which this case establishes and confirms : — 

1st, That the presumption that an agent is liable 
for a disclosed principal residing abroad is one of 
fact varying with the circumstances of each case. 

2d, That there is no presumption of law against 
the agent of a foreign piincipal more than against 
the agent of any other person. And 

3d, That every agent avowedly acting for a dis- 
closed principal is presumed to bind his principal 
and not himself till the contrary is proved. Accord- 
ing to these rules the rights of a buyer or seller 
dealing with the agent of a principal abroad are to 
be determined by ascertaining the intention of the 
contracting parties, and this is unquestionably the 
most equitable rule. 



NOTANDA ON CRIMINAL PROCEDURR 



Ws propose to offer some suggestions for the relief 
of the agents for the poor from what seems to us un- 
necessary obstructions and unreasonable responsibili- 
ties in the discharge of the duties imposed on them, 
chiefly in criminal cases, and more particularly in 
cases before the Circuit Courts. 

Every ageni; must have experienced, in preparing 
for the defence in a criminal case, the difficulty and 
sometimes the impossibility of convincing witnesses 
for the Crown that the agent for the panel, equally 
with the Procurator Fiscal, was entitled to prccog- 
nosce them, and that they were bound to disclose to 
him all they know of the case. But this is a trivial 
obstacle compared with the task imposed on the 
agent of finding out, it may be forty or fifty wit- 
nesses, guided by no other direction than the name 
and street, in a densely-populated district where one 
man does not perhaps know his next door neighbour. 
The evil is aggravated by the limited time which the 



indudae of an indictment usually afford for invest!* 
gation. If, besides all this, as sometimes happens, 
the witnesses are scattered over the country, or in 
England or Ireland, a full preparation becomes im« 
practicable, and the unfortunate panel, unable to pay 
for extraordinary services, is left, as regards his de- 
fence, pretty much to the chapter of accidents. Now, 
we see no reason why the agent should thus be 
harassed and annoyed on the one hand, or the panel 
sacrificed on the other. While the trial of the panel 
is conducted with open doors, his judicial examina- 
tion and the prosecutor*s examination of the wit- 
nesses are carried on in the secrecy of the Procurator 
Fiscal's chamber. The panel is unprotected and un- 
advised; and the witnesses exposed or at least liable 
to every species of ex parte dealing. It is not diffi- 
cult to conceive the result Charges are not unfre- 
quently preferred, persons apprehended, imprisoned, 
and tried on evidence for the Crown, which at the 
trial is refuted or explained consistently with the 
panel's innocence by the evidence for the defence. 
With this evidence the Crown officers have not been 
made acquainted. We do not say they have been wil- 
fully kept in ignorance. It has simply not been 
brought under their notice. As a general rule, a 
Procurator Fiscal deems it his duty to convict, never 
to acquit. The panel is, in theory, considered able 
to defend himself; in fact, he is unrepresented 
throughout all the preliminary inquiries before trial, 
when attention to his interest might sometimes ob- 
viate imprisonment and trial Now, this is by no 
means a necessary evil Why should not the prisoner, 
at his examination, be allowed the benefit of legal 
advice 1 or indeed why should an accused person be 
baited by interrogatories calculated to convict but 
never intended to exculpate ? If the accused must 
be examined secretly, let the witnesses at least be 
examined in his presence, or that of his agent 

Audiie alteram partem. If this cannot be acco.n- 
plished in consistency with the spirit or rather the prao- 
tice of our criminal jurisprudence, let the warrant of 
committal served upon a prisoner embrace a diligence 
to cite witnesses for precognition. The Procurator 
Fiscal and poors' agent will then be more equally 
matched, and facilities and opportunity will then be 
afforded for maturing a defence in a manner satisfac- 
tory to the agent and just to the panel 



LEGAL EDUCATION. 



Dean Bamkatyne of the Glasgow Faculty recently 
addressed the members on the subject of the edncation 
of apprentices and clerks, and the address has since been 



S^^mber^ 18C0.] 



THE SCOTTISH LAW JOURNAL 



8S 



iasuad in the form of an elaborste pamphlet, of which 
we here give an aualyns. 

Referring bj way of introduction to the educational 
requirements <^ the Faculty of AdTocatee, Writers to the 
Signet, and Solicitors before the Supreme Court, and to 
the higher standard of Legal Education in England, he 
proposes for adoption by the Glasgow Faculty--- 

1. To fix ihe beginning of apprentioeships at 17 years of age, 
still, however, keeping the term of apprentioeahip at five years, 
and one year of derkship. This would bring parties to 23 
yean of age before they oonld enter the Faculty. 

2. A gradual elevation of the standard of educational quali- 
fication, both for apprenticeships and adnuasions to the Faculty. 

8. To Institute hona fide examinations, lo as to aacertidn 
that the requisite qualifications have been actually attained. 

4. Befers to an appended ichedule (A) containing an out- 
line of the subjects proposed sad the periods for examination, 
whioh is divided into two parts, (1 ) on application to be allowed 
to serve as an apprentice, and (2) on application for admission 
to the Faculty; which last is subdivided, (1) general, and (2) 
professional. To assist the Dean and Council in these exami- 
nations, experienced persons may be called in, and the ques- 
tions, so far as practicable, to be answered in writing. 

5. Periodical examinations of apprentices and clerks; and 
this perhaps is the chief novelty of the scheme. These exami- 
nations to be once a year, and conducted by the Dean and Coun- 
dl, or a Committee of the Faculty, and to be vohmtary. The 
subjects and periods of examination are placed under four beads 
in a scbedule (B) appended to the pamphlet. Class I. For those 
who have not been more than one year in an office ; Class II. 
For those who have been from one to two years in an office; 
Class III. For those who have been from two to three years 
in an office ; and Class IV. Those who have been three years 
and upwards in an office. Be*examinatious may be ordered 
on subjects of previous examination. The stimulants to these 
voluntary examinations are certificates of proficiency and 
prises. 

6. Frizes to be given for Essays on legal subjects, and lec- 
tures to be delivered by eminent lawyers and others on such 
topics as international law, codification, assimilation of laws of 
diffiBrmt States, mercantile usages, and speculative questions 
connected witii the amendment of the law. 
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Since the Dean's address was delivered, and printed, 
and circulated, a Committee of the Faculty has been 
appointed to consider the scheme proposed, and they 
have adopted that part of it embracing the Toluntary 
examinations of apprentices and clerks. Wo therefore 
think it may be useful to give in extenso the fifth division 
of the address and pamphlet, and the Schedule of subjects 
for examination referred to. The remainder of the sug- 
gestions is still under the consideration of the Faculty. 

6. There is a farther application of the system of examina- 
tion, which has not yet been adopted by any other professional 
body, at least in Scotland, but which appears to me likely to 
prove very valuable in converting the young men usually 
employed in our writing chambers into well-trained practical 
lawyers, and intelligent and exact men of business. What I 
propose is periodical examinations, so directed as to test the 
progress of the parties examined, firom time to time, in that 
tec^ical knowledge which it is the intention of a service for 
a term of years, in tiie chambers of a master, to bestow. 

Of course it is not intended by this proposal to interfere 



direcfly with the routine or system of management pursued 
by the master in his writing chambers. As he has the 
responsibility so must he have the control, and be left to the 
exercise of his own discretion as to the way in which he can 
best oomUne the execution of the work to be performed, with 
the instruction of his pupil or dork. Still I hope it will not 
be presumptuous in me, if, in passing, I remind my brethren 
how much greater benefit a young man derives, as well as 
how much more useful he becomes to his master, when some 
pains are taken to explain to him, in a few words, the object 
and effect of any thing he may from time to time be instructed 
to do, and when he is thereafter invited to draw on his own 
resources in order to work out the problem. But, to return 
from this digression, it appears to me that to establish period- 
ical examinations under the direction of the Faculty, would not 
in any way interfere with, but rather recognise and strengthen 
the control and discretion of the master. 

Such examinations would be of use (1.) by stimulating 
the young men to exertion; (2.) by affording tlkem, in the shape 
of certificates of proficiency, the most honourable and service, 
able testimonials they could procure; and (3.) by rendering them 
much more useful to their employers during the whole term of 
their service. The framers of the Bill for the amendment of 
the existing English Statutes seem to have viewed this queetion 
in somewhat the same light, for they propose, as ak^tdy ex- 
plained, to authorise the Judges to establish periodical exami- 
nations in legal knowledge, during articles, and to extend the 
examinations before admission to all matters of business usually 
transacted by attorneys. 

But, it may be asked, how are habits of business and men- 
tal truning to be tested by examination? Tliere are no doubt 
many things the progress in which cannot be directiy ascer- 
tained by sndi means — regularity in attendance — willingness 
to work, and such like. But the proposed examination although 
necessarily confined to subjects of a different kind, may be so 
contrived as to afford indirect evidence even on these features 
of the conduct and character. 

What I have to suggest on this part of the subject for your 
considoration is, that the Faculty should fix certain stated times 
for examinations, probably once a year. At the times so fixed, 
I propose that the Dean and Council, or a Committee of the 
Faculty to be specially appoiuted for the pur|x)6e, should 
proceed to examine as many of the apprentices and clerks as 
may choose voluntarily to come forward, and to grant to each 
of them such a ** Certificate of Proficiency ** as his examination 
may entitle him to. In order to enable the young men to be 
classified for these examinations, an explanatory statement 
might be circulated beforehand, indicating generally the nature 
of the subjects on which those who entered their names for 
examination in any one of foiur or five classes might expect to 
be examined. 

It would be premature, at present, to attempt to arrange 
the detail of subjects appropriate to each of these classes, 
assuming them to represent the probable progressive advance- 
ment of an apprentice or clerk during a period of four or five 
years, but I beg to refer you to the Appendix for a general 
indication of their character and classification. The standard 
of acquirement ought to be varied from time to time according 
to the education and training which the young men are in the 
habit of receiving prior to entering on tiieir professional duties. 

Each apprentice or derk wishing to be examined might be 
allowed to choose his own class, and even to some extent to 
select his own subjects for examination — the certificate granted 
being of course made to correspond. 

In addition to the proposed certificate, which I think would 
be of value to a young man seeking for new employment, I 
would suggest that the Faculty should give prizes to those 
who had ;)assed the best examination in each dass, allowing 
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the raooeMfnl party the option of taking it either in money or 

in booki. 

If some each plan oi that I have now sketched, in the 
maturing of which the paraotical experience of the members of 
Faculty would be of the utmost value, were adopted, I have 
little doubt that Glasgow, which is already a great school of 
practleal instruction in our branch of the legal profession, 
would be still more largely resorted to by the youths who are 
preparing for business in various parts of Scotland for the 
purpoee of completing fhear education. 



KoTX, in^ l^^Lting generally the nature of the questions to be 
put, some verbally, others in writing, at the proposed 
Periodical Examinations in practical and legal knowledge, 
to be voluntarily submitted to by the Apprentices and 
Clerks in the empbyment of Members of Faculty. 

CImb I. — Intended for young men who have been not more 
than one year in an office.—!. Booking and IHing Letters. 
2. Post Office, Stamp Office, and Bank Regulations and Forms. 
8. Handwriting and Figuring. 4. Arithmetic, (Four First 
Bules, Simple and Compound.) 6. Style of Copying Plead- 
ings, Lottos, Accounts, etc. 

Class II.^Intended for young men who have been at least 
one year in an office.—!. Writing to Dictation. 2. Letter- 
writing. 8. Negotiation and Protest of Bills. 4. Extending 
Deeds, including knowledge of appropriate Stamps and number 
of words In each sheet. 5. Form of Testing Ckuses. 6. 
Form of Atteetotion of English Deeds. 7. Office and Functions 
of a Messenger. 8. Service of Summonses and other Writs 
and Executions of Service. 9. Citotion of Witnesses and 
forms oonneoted therewith. 10. Arithmetic, (Interest and 
Bule of Three.) 

Class III.— Intended for young men who have been at least 
two years in an office.—!. Names and Contents of Iaw 
Books read during tiie last twelve mouths. 2. Mode of pro- 
curing Mercantile Sequestration. 8. Mode of proving Bank- 
rupt Estates, (induding Forms of Affidavita), and general 
principles of ranking debts. 4. Preparation of Betums con- 
nected with payment of duties on legades, annuities, residue, 
and succession. 6. Office and functions of a Notary. 6. 
Forms of Notarial Instruments and Schedules other than 
Feudal Writs. 7. Nature of Diligence to found jurisdiction 
on the dependence and in execution, and forms connected 
therewith. 8. Examination in the Law of Contracts, Bules 
of Succesrion in Heritage and in Moveables, Uie Law of 
Evidence, or other like subjects, as these may be announced 
beforehand. 9. Latin DicU and Phraseology, to be found in 
Scotch Law Books. 10. SUtutcs passed during the last 
twelve months affecting the Law of Scotlaud. 



ChMS IV . — Intended for young men who have been three 
years or upwards in an office. — 1. Names and Ccmtents of 
Law Books read during the last twelve months. 2. Drawing 
simple Deeds without a Style Book. 8. Deeds necessary to 
complete a progrons under given circumstances. 4. Forms of 
Process in the Inferior Court. 5. Bules of Practice in regard 
to Taxation of Aooounti. 6. Book-Keeping by Double Entry. 
T. Examination in such parts of Mercantile and Bankruptcy 
Law as may be announced beforehand, (Bett*a Commentaries.) 
8. Examination in Ccmveyancing, (Bess's Lectures,— Bell on 
Completing Titles, — Duff, — Menries's Lectures.) 9. Transla- 
tion of one or more Titles of Justinian's Institutes. !0. 
Statutes paMed during the last twelve months affecting the 
Law of Scotland. 

N.B. — ^When a young man has passed a previous ex a mina* 
tion he must be prepared for the examiners, if they see it 
ne c es sary, re-examining him on any of the subjects of sndi 
previous examination. 



The following intimation, with a copy of what we 
have now given fh>m the addroas, has been lent to the 
office of each Member of Faculty. 

PERIODICAL EXAMINATIOKS. 

The periodical EzaminatioDS of the Apprentices and 
Clerks in the employment of Members of Faculty referred 
to in the annexed Programme will take place this year 
in the second week of December, within the Library, 
St Greoige's Place. The exact days and hours will be 
fixed, and notice thereof given, as soon as it is seen 
how many names are entered for examination in each 
Class. 

Those Apprentices and Clerks who are desirous of 
l>eing examined and of receiving Certificates will be so 
good as give in their names to the Clerk of Faculty on or 
before the 20th of November next. 

A Prize will be given by the Faculty for excelling in 
the examinations, written and oral, to one individual in 
each of the four Classes. 

The examinations in Law in the third Class will be on 
the nature of Civil Contracts generally, and on the Con- 
tract of Loan in particular, and in the fourth Class on 
the Contracts of Sale and Hire, and on the effects of a 
me and de me holdings, and tlie Kegistration of Deeds. 
Written Queries on tlicse subjects will be submitted on 
the days of examination and written answers required. 
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SOCIAL SCIBNCE ASSOCIATION.— LOCAL COURTa 



Thi Meeting of the NatioDal Association for the 
Promotion of Social Science held last month at 
QU^gow is already declared to have been a complete 
■nocesSi At no preTions Meeting of the Association 
was the same interest displayed in the department 
of Joiispradenoe. The ability of the essayists and 
the earnestness of those who took part in the discns- 
sions secured the attention of a large audience, by no 
means exclusively composed of members of the legal 
profession. It would far exceed our limits in a 
single paper to touch upon all the subjects of discus- 
sion taken up by this section. These embraced the 
Feudal System — ^the Law of Evidence— Procedure 
in Criminal Courts— Bankruptcy — ^International Law 
— Legislation — and Local Courts. We confine these 
remarks to the last subject, as more immediately 
falling within our own province. The discussion on 
this subject was introduced by Sheriff Barclay of 
Pertii, who read a paper on the Local Courts of Eng- 
land and Scotland. After contrasting the jurisdic- 
tion of these Courts, and showing how much more 
extensive the jurisdiction of the Sheriff is than 
that of the County Courts in England, the learned 
Sheriff urged the further extension of the jurisdiction 
of the Sheri£^ which already had been found within 
all its bounds to g^ve so much satisfiwtion to the 
community. We pass on without adverting fsirther 
to this part of the subject, because we have formerly 
discussed it, and may again advert to it under a 
separate article. In the meantime, the constitution 
of the Local Courts is in no danger from the sugges- 
tions made for the extension of the Sheriff's juris- 
diction. But the learned Sheriff offered an opinion 
yoi.. n, 



upon two questions which must not be allowed to re- 
main uncontradicted, or to go forth as embodying the 
views of the profession generally. The first referred 
to the introduction of Juries to tiy civil causes in 
the Sheriff Court Sheriff Barclay said, with great 
truth, that while the Sheriffs were entrusted with 
the guiding of a Jury in criminal cases, there was no 
reason why they should not be considered competent 
to preside with a Jury at the trial of a civil case. 
Nobody will dispute the ability of the local Judges 
to conduct a Jury trial, and guide the deliberations 
of a Jury either in civil or criminal cases, but it 
does not follow from this that trial by Jury should 
be introduced. The learned Sheriff said that the 
benefits of Jury trial are more indirect than direct, 
and to this opinion we assent. Doubtless to the 
profession the benefit would be direct and immediate. 
If conducted as Jury trials now are, the profit to 
the lawyers would be most tangible; but to the 
suitors, where would be the benefit ? Uncertainty in- 
creased^-delay doubled — ^and expense augmented — 
would be among the immediate results. It might 
be that a short experience of such consequences 
would diminish litigation, and as litigation is not 
often a source of pleasure or profit to either of the 
suitors, "the indirect benefit" accruing from such an 
innovation might very much exceed any direct ad- 
vantage which the most Utopian dreamer could 
expect from so great a change. In the progress of 
Reform a royal road to the termination of a Jury 
trial may be discovered, but in the meantime the 
way is long and tedious, and he who pursues it 
generally learns that the costs of the journey are 
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by no means compensated by the result. It is not, 
then, any want of confidence in onr local Judges 
that leads us to object to the fhrther introduction 
of Jury trial On the contraiy, it is because we 
have complete confidence in these Judges that we 
contend for keeping the Juiy out. of the Ck>urt >f 
the Sheriff Jury trials are tedious, ezpensiTe, and 
imsatisfiEKtory; and while we have so experienced 
local Judges, it is much better to accept their de- 
dsions upon disputed questions of fiict than to trust 
to the Terdict of a Jury. In the one case, a mind 
thoroug^y schooled by early training and continued 
practice to the disentangling of truth from falsehood 
and error is applied to the settiement of disputes; 
while in the other, those habits of mind so necessary 
to the consideration of disputed questions and their 
satisfactoiy solution are too often wanting, and in no 
case guaranteed. 

The other point to which we propose to advert 
relates to the appeal from the Sheriff-Substitute to 
the Sheriff-Principal Sheriff Barclay condemns the 
system of *' double Sherifb" as unnecessary and un- 
sound, and contends for an appeal direct firom the 
County Court to the Court of Session. In one part 
of his paper he attacked vigorously and justly the 
manner in which law is administered, or, more 
oorrectiy, frequentiy not administered in the Small 
Debt Court The rapidity with which cases are dis- 
posed of, so that it can be said so many cases are 
despatched per hour. The *'sic volo sic jubeo^ style 
of the judgments, and the consequent wrong and in- 
justice frequently perpetrated on the poor man, to 
whom the sum in dispute, though absolutely smaD, 
may be of the greatest importance. The exclusion 
of all appeal is unquestionably the source of this 
evil When, therefore. Sheriff Barclay proposed to 
sweep away the office of the Sheriff as at present 
distinct from that of the Sheriff-Substitute, we should 
have expected that he would have offered us some- 
thing in its stead, as much within reach 'Of the 
suitors, and in itself more satisfactory. But not so. 
The Court of Session, according to his plan, is to be 
the Court of Appeal It was an easy thing to dis- 
pose of some of the arguments for the retaining of 
the present system. As for instance — ^That the 
Sheriff, being non-resident, was removed from local 
prejudices, and that residing in Edinburgh, he was 
more likely, than a resident Sheriff, to be funiliar 
with the decisions of the Supreme Court These 



arguments belong to the past, and are only now 
employed in defence of the office by those who take 
their opiiuons, as they have their names, by descent 
The only argument of any weight was one which 
applies to all appeals on questions of fact from a 
Court of the first instance, viz.-*>Tha| notes of evi> 
dence cannot convey the same impression as the 
hearing of the witnesses. This, however, admits of 
a simple, and an almost complete remedy; for i^ 
instead of notes in the form of a narrative, the 
examination of wi^esses was taken — question and 
answer — ^by short-hand writers^ the Appeal Conrt 
would have everything that is required to enable a 
judgment to be formed on the proof adduced. It is 
almost a waste of time to aigue the inexpediency of 
substituting for the present appeal — ^an appeal direct 
to the Court of Session. Preliminary pleas, ques- 
tions upon the relevancy, and many incidental points 
have to be disposed of in the course of a process^- 
Sheriff Barclay did not say whether on any sudi 
points an appeal should be competent If so, then 
who could form any notion of the expense and de- 
lay which would attend any action) If not, it 
might be found at the end of a case that all the 
expense from the dosing of the record had been 
thrown away. There is less chance of such results 
where there is an easy and cheap appeal interposing 
a consideration of the case by two Judges. We rre 
not to be held as maintaining that the constitution 
of the Appeal Court is perfect Our views have 
already been expressed on this matter;* but most 
certainly the appeal now allowed from the Sheriff- 
Substitute to the Sheriff, is to be preferred to no 
appeal at all It serves as an immediate check, 
affords an additional stimulus to care and attention 
on the part of the Sheriff-Substitute, and gives ad- 
ditional confidence both to the public and to practi- 
tioners. It would be no compensation to the public, 
whUe depriving them of this remedy, to give them 
an immediate appeal to the Supreme Court Lord 
Mackenzie, who took part in the discussion, bore 
testimony to the delay and expense of that tribunal, 
and in doing so, defended the present Appeal Court 
as at once satisfactory, and more expeditious and 
cheaper than an appeal to the Court of Session. 
Mr William Bums also expressed his diasatis&ctbn 
with the proposed change, and brought before the 
section a scheme similar to that stated in the article 
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referred ta He was followed by Mr Sheriff Bell of 
Glasgow, some of whose yiews, we confess, seem to 
us somewhat startling. He appears to have attacked 
the office of the Sheriff at the outset, on the ground 
that the patronage was in the hands of the Crown, 
and was generally exercised for political reasons. Is 
this true only in regard to the appomtment of local 
Judges I If this is an objection at all, it applies to 
all the judicial institutions in the Kingdom. There 
are few appointments without reasons, and conse- 
quently the same objection might be urged against 
alL If the Sheriff be appointed for political services, 
for what reasons would the SherifiGs-Substitute — 
who in the proposed change would be Sheriff with- 
out appeal except to the Supreme Court — ^be ap- 
pointed 1 At present the Sheriff has the patronage; 
in the proposed state of things that patronage would 
be transferred to the Crown. There is nothing, 
therefore, in the objection itself, nor is there any 
remedy for the supposed evil in the proposed change. 
The main objections, however, urged by Mr Bell, 
were the delay which it is said is occasioned by the 
appeal; and second. The alleged unsatisfactory result 
of a single Judge sitting on appeals. It was said 
that two or three months often elapse before an 
appeal is disposed oL This, we believe, to be cor- 
rect; but it is an abuse not necessarily incident to 
the present system. Lord Macken2de stated that 
when he was Sheriff of the County of Boss, he 
advised and returned every case transmitted to him 
within eight days, and there is no reason why every 
Sheriff should- not follow such an example. The 
more serious charge, however, upon the present 
system was that it was unsatisfactory to the public, 
so much so that the only remedy lay in the ultimate 
advocation of many of the cases to the Court of 
Session. We cite Mr Bell as a witness on this poiut 
In opening last winter's session of the Court at 
Qlasgow, his Lordship is reported to have said — 
" The great majority of the 950 cases brought into 
« this Court in the course of last year were subject 
'' to advocation to the Court of Session; but it is 
'' satis&ctory to be able to state, as showing the con- 
'' fidence which the community feels in its local in- 
'' stitutions, that there have just been seventeen ad- 
" vocations.'' It is difficult to understand how, in 
the face of this state of matters, it could be asserted 
that the public were dissatisfied with the present 
system, and would prefer an appeal to the Supremo 



Court, without the intervention of any intermediate 
Court of Appeal As a measure of reform, the change 
would be a delusion and a snara How, for instance, 
would it work in a Court where the practice is, in 
the absence — ^it may be unavoidable— of an agent for 
either of the parties, to decern in terms of the libel, 
or to dismiss the action, with expenses, without a 
word on either side) Again, preliminary pleas- 
objections stated in the course of a proof— questions 
as to whether a proof should be allowed or not — are 
all matters upon which it is better to have the opinion 
of two judges than of one. It would be a miserable 
remedy to substitute for this an appeal to the Conrt 
of Session. Instead of extending our local Courts and 
increasing their usefulness, the abolition of the office 
of Sheriff-Depute would serve only to exalt the Sheriff- 
Substitute — to make him in many cases absolute — ^to 
introduce to the ordinary Court very much of which 
Sheriff Barclay complains in the Small Debt Court; 
for with the expense and delay which attend pro- 
ceedings in the Court of Session, many would sub- 
mit to injustice rather than go there. We cannot 
spare any part of our local institutions to please 
any one. On the contrary, it should be the en- 
deavour of all well-wishers, to a system which has 
so long and so much benefitted the community, 
rather to increase the weight, and thereby augment 
the usefulness of our local tribunals. These ends 
never could be effected by shutting one of the most 
important Courts, but are rather to be accomplished 
by adding to the number of the Judges in the Court 
of Appeal, and retaining the same simple, cheap, and 
expeditious mode of obtaining the judgment of that 
Court. 



THE LEGAL PEOFESSION AND SOME OP 

ITS GEIEVANCES. 
The medical profession is, in the great majority of 
its followers, the worst remunerated and most toil- 
some of what are called the learned professions. It 
is perhaps from this fact that its members seem most 
alive to any supposed attempt to infringe upon their 
independence, or by public act to extort services 
. without a consideration. The return which they are 
required to make without recompence to the registrar 
of each district is considered a burden too heavy to 
be borne; an outcry is immediately raised against the 
injustice of exacting services without compensation-— 
deputations, generally a most fruitless resource, lay 
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ai^ to every man who is rappoeed to have influence 
with the government or weight in the Houses of 
Parliament— memorials are presented — and some even 
refuse to obey the law and get into difficulties with 
the public prosecutor. It is quite refreshing to wit- 
.ness so much eiprii de ccvtw— so much natural and 
eommendable unanimity of opinion and unselfish 
(sympathy as this wicked attempt of the Legislature 
practically to set at nought the golden rule that 
^ the labourer is worthy of his hire/' has evoked. 
Beflecting upon this, we were naturally led to con- 
sider the condition of the profession to which we have 
the honour to belong. Very much on the principle^ 
fiai experi$nenium in vUo corpor&^-'im which, by the 
way, to some extent it is popularly supposed the 
younger disciples of the other profession to which 
we have referred ''walk the hospitals," the junior 
members of the legal profession accept, without 
grumbling, and discharge — ^let it be said to their 
credit — ^with great diligence the onerous duties of 
agents for the poor in civil as well as in criminal 
cases. There is not much reason to complain of the 
good old law which assigns to every poor person 
agents and counsel, so that his case may not suffer 
from lack of legal wisdom. But then sometimes — 
nay, very frequently — the proper objects of parochial 
relief are quietly handed over to the agents for the 
poor, and a suit, which Ib really for the relief of the 
parish, is conducted in name of the pauper "without 
fee or remuneration." No great outcry has ever been 
made about this, although in some districts inspec- 
tors of the poor have received a wholesome lesson upon 
the subject Then, there is what is known as the 
attorney-tax; a tax to which, it has been stud, all 
yoimg practitioners are opposed, while the majority 
of the seniors — because, we suppose, they have less 
time and more money — are quite indifferent It is, 
however, a tax, over and above income and every 
other tax, to which solidtors and attorneys are com- 
pelled to submit, on the principle, we suppose, that 
it is very much like spoiling the Egyptians, or se- 
curing for the country a portion of ''ill-gotten gear.*' 
Of this still we do not much complain. The pro- 
fession is very quiet and patient under the burden; 
they have got accustomed to it Having got upon 
our grievances, we have still another — ^we speak to 
our provincial brethren — ^in comparison with which 
the others are as nothing. It a well-known rule — ^it 
is almost an abuse of the word to say a principle—- of 



our law that a provincial solicitor employing a writer 
to the signet, or a solicitor in the supreme courts to 
conduct a suit there, is responsible for the costs in* 
curred. It is difficult to understand how or why « 
rule which, session after session, has aubjected so 
many to heavy losses, should have been so quietly 
borne. How it had its origin, is easy to ascertain; 
but we past that, and the wonder stiU remains, 
how it continues to exist It is a hat, within the 
experience of all provincial practitioners, that a ease 
in the Court of Session is never a source of profit 
It entails a good deal of labour, a most palpable 
amount of responsibilily, and to them at least it is 
attended by no appreciable benefit Edinbur;^ 
agents and counsel absorb all the benefit; for the 
auditor of the Court of Session has an inflexible rule, 
according to which he allows a very small crumb to 
the " agent in the country.*' If he attempts to chai^ 
his client, the client grumbles, and perhaps with good 
reason, because in such a case a victory becomes very 
like a defeat All this is bad enough, but when we 
add to the minimum of remuneration the oft-times 
costly distinction of being primarily liable for Uie 
Edinburgh solicitors' account, we have anything but 
an enviable idea of the position of a country solicitor 
with a large number of " going pleas" in the Court 
of Session. Seriously, it is one of the most absurd 
rules that ever obtained. In every business and 
profession men are or should be thankful to any one 
who brings them customers, clients, or patients— 
always providing that the act is kindly and honestly 
meant; and it is a great injustice to repay the 
friendly act by making the doer of it responsible for 
the solvency of the friend he recommenda This, 
however, ia the law as it now regulates the relatkm 
between a lawyer in the provinces and his corres- 
pondent in the metropolis. Many a one has been 
ruined by it; and there is no responsibility against 
which a young practitioner requires to be more on 
his guard. It requires no legishttive interference to 
protect him; but let every one at the outset of his 
correspondence make it matter of contract that he 
shall not be personaDy responsible. This, however, 
should by no means interfere with the utmost care, 
that his correspondent is in no way deceived as to 
the character and means of Ids client He must 
carefully communicate all that he knows, and specially 
guard against being made, however innocently, the 
cause of another's loss. 
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LEGAL EDUCATION IN ENGLAND. 



It may be of some interest to our readers, in con- 
nection with the efforts of Mr Bannatyue and others, 
for improving the state of Legal Education in Glasgow, 
to learn what has recently been accompHshed in this 
respect in England. In doing so, we avail ourselves 
of a work newly published on ''Education for the 
English Bar,'* * which gives an account of the early 
history of Legal Education in England, and of the 
recent improvements adopted by the English Inns of 
Court Though these establishments seem to have 
been originally provided with endowments for the 
puiposes of Legal Education, they had long ceased 
to afford to students of the law any formal legal 
teaching. At the Universities there were chairs of 
civil law; but there was little or no instruction 
given till the time of Blackstone, who first delivered 
the substance of his celebrated commentaries in the 
shape of lectures, as a private instructor, at Oxford, 
from 1753 to 1758, when he was elected to the 
newly-founded Yenerian Chair of law at that Uni- 
versil^. Since Blackstone's time there has been 
very little Legal Education either at Oxford or Cam- 
bridge. When there have been professors of law, 
there have either been so few students as to disin- 
cline the professor from any formal teaching, or no 
students at all, so that, until within a few years, the 
whole chairs of law at the English Universities were 
sinecures. At the Inns of Court legal teaching had 
dwindled into a mere set of forms. On tlus subject 
we can quote a graphic account by the present Lord 
Chancellor (to which Mr Smith has not adverted in 
his work), given by his Lordship when examined in 
1846 by the Committee of the House of Commons, 
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on Legal Education,* in these words: — ** Anciently 
at the Inns of Court there were the means of acquir- 
ing information in jurisprudence, and before any 
candidate to practise at the Bar was allowed to do 
so, his proficiency was tested. There were lectures 
^ven under the name of readings in the Inns of 
Chancery and in the Inns of Court; there were 
meetings at which questions were debated before the 
benchers or superiors of the society by the students; 
and there were exercises that were performed by the 
students from time to time during their curriculum. 
About the end of the seventeenth centuiy those 
readings, meetings, and exercises fell into disuse, or 
were continued merely as matter of form; and since 
then all that has been required has been that the 
candidate to be called to the Bar should be of fiiir 
character; that he should have been a certain num- 
ber of years upon the books of the society; that he 
should have kept a certain number of terms by eat- 
ing a certain number of dinners in the hall each 
term, and gone through the form of performing what 
are still called exercises, but which consist of a mere 
farce of a case being stated and a debate on each 
side; but the parties being stopped by the time they 
have read three words of the case or the argument 
on either side, the case and the argument being fur- 
nished to them by an officer of the society.** 

The earliest efforts subsequent to this state of 
apathy made by these institutions for the furtherance 
of Legal Education was their sanction of the cele- 
brated lectures, delivered by Sir James Macintosh in 
1799, on the " Law of Nature and Nations" His 
efforts seem never to have been followed up, and it 
is not till 1833 that the Inns of Court took the sub- 
ject seriously in hand, when the Inner Temple ap- 
pointed two lecturers to deliver weekly lectures during 
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term, one on the '' Principles of Qenenl Jnrispra- 
dence,** and the other on '^ Law as administered in 
tho Supreme Coorts." These lectures proved nnsno- 
cessful, and were disoontinued in aboat two yeaxg. 
In 1845 the* other Inns of Court appear to have 
joined in a movement for a general appointment of 
lecturers, accompanied with examinations, on juris- 
prudence, equity, common law, and conveyancing. 
From that time up to 1852 the lectures were regu- 
larly given by various gentlemen of eminence, and in 
1852 the present more matured system of Legal 
Education was established. By it the four Inns of 
Court have acted in concert in tiie maintenance of five 
readerships in juritprudence and cwU law; ike law 
(tf real prcperty ; common law; equity; and eonttUu- 
iional law, and legal kiitory, and regular lectures on 
these di£krent subjects have since been delivered. 
There are three courses of lectures on each depart- 
ment in three separate terms, viz., from 1st to 
22d December, 11th Janua^ to 30th March, and 
15th April to Slst July; each reader having 
also private dasses for the instruction of students 
in a more detailed form and for regular ezaminv 
tions. These lectures and examinations are con- 
nected with honours, certificates, and prizes of 
some value, inasmuch as the most distinguished 
student at each public examination has conferred on 
him a studentship of £50 per annum, tenable for 
three years; and passing wilh honours abridges the 
period required for being called to the Bar. Even 
this system is supposed to be capable of improvement, 
for during the last year a committee of the four 
Inns has reported on the still further extension 
of Legal Education, and the propriety of establishing 
a Legal University, very nearly adopting the plan 
recommended by the Parliamentary Conmussion of 
184G, which, as being a change likely to be canvassed 
among ourselves, we here d^cribe in the words of 
Mr Smith:— 

The commiaiioners state that they have oome to the 
condnsion that " there ought to be a test both of the 
general and tho profesBionalknowledee of every candidate 
for the bar.*' In another part of the Beport they give 
their opimon that *^ considerable advanta^ would rwolt 
to the bar as a liberal profeBsion from a better recognized 
and more definite and permanent combination of the Inns 
of Court in reference to legal education and examinations 
than exists at present in respect of the Council oi Legal 
Education, and that the Inns might be united in a 
University, still preserving their independence respec- 
tively as distinct societies with respect to their property 
and internal arrangements." The Beport supplies heads 
of a scheme, according to which a university should be 
constituted, with power to confer degrees in law, to 
consist of a chancellor, barristers-at-law, and masters of 
laws, with a senate of thirty -two members, eight of whom 
should be elected by each Inn of Court; the government 
of the nniversity to be vested in the chancellor and senate. 
It is proposed that there should be first an examination 
preliminary to admission; the requisite for which should 
be a competent knowledge of English hirtoryand Latin 
(students who have become bachdors of arts, or inoeptors, 
or bachelors in law, at some university in the British 
dominions, to be exempted). 

For the call to the bar, or a degree in laws, examina- 
tions are proposed to be held twice in every year, and 
their subjects are divided into two bnnches, as fol- 
lows: — 



First branch. 

a. Constitutional Law and L^gal History. 

b. Jurisprudence. 

c. The Boman Civil Law. 
Second branch, 

a. Common Law. 

b. Equity. 

c. The Law of Beal Property. 

A certificate from the senate of having paaed a aatis- 
ftctory examination, in at least one sul^j^ in each of the 
above branches, is made the requisite tat a call to the 
bar. The scheme provides that candidates for honours 
shall be entitled to oertificates of honour, if deemed by 
the examiners to have passed creditable examinations in 
aU the suljeots of ctl&er branch; and to the di^^reeof 
master of laws, if they shall have passed a like examina- 
tion in aU the subjects of both Inanches; and further, 
that at each examination a studentship of fifty guineas 
per annum, to be held for fimr years, be awarded to the 
master in laws who hss passed the best examination. 
Candidates for this studentship are required to be ex- 
amined in both branches at tne same time; but other 
candidates might take their examinations in the two 
branches, eithor separately or together. 



ADDITIONAL LAW CHAIB& 

At the Third Statutory Meeting of the General 
Council of the University of Glasgow, held on the 
2d instant, Mr T. G. Wri^t propand the following 
motion :— - 

**That it be remitted to the Committee of Council to 
consider the expediency of increasing the number of 
chairs in the Faculty of Law, and to report to next 
general meeting of what sutrjects, if any, additional 
profiMBorBhips ought to be instituted.** In submitting 
his motion, Mr Wright observed that as some members 
had that day e x p r e ss e d a Wish that no remit should be 
moved for unless some ground was stated for granting 
it, he would, in a few sentences, explain the reasons 
whidi induced him to make the prasent motion. It had 
bem said with reference to one of the departments of 
sdenee taught here, that it was in a somewhat anomalous 
position, and he thought that might truly be ssid of the 
Faculty of Law. It had but one Professor. In 1713, 
a chair of Civil Law had been founded, and up to this 
time the Faculty of Law had embraced but one Pro- 
fessor. The Professor of Law, i^rom the necessity of the 
case, had, for many years past, confined his prelections 
to Scotch law — embracing municipal and commercial 
law — and to feudal law and conveyancing. These 
lectures necessarily extended over two sessions. In this 
way the study of civil law was not pursued, and, indeed, 
it could not, under the drcumstanoes, be well attended 
to, because no single Professor could be expected to dis- 
charge duties whi^ would require at least the services 
of tfiree. The changes which had occurred since the 
Faculty of Law came into existence were very great. In 
one department, particularly, it may be ssid that a new 
science of law had arisen. When the Faculty of Law was 
instituted, this country had no commerce, but since then, 
as every one knows, the commerce of the country had 
become immense, and consequentiy there had come into 
existence a great body of law, known as the law merdiant. 
This was one instance of the chani^es which had occurred. 
The students who attended this Universitjr were now in 
want of a onnplete course of legal instruction, and were 
necessitated to resort to other univenities, and that, in 
many irartances, at great loss and inconvenience. Even 
with the limited means of instruction provided here, the 
students of law numbered, he understood, nearly 100 an- 
nually. Many of these remained during two sessions, 
over which the present course was extended, but if the 
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oourse were mdn complete, these stadentB wonld either 
attend more than one dan in each aearion, or remain 
longer at the UniTendty. In thia way the UniTeraitj 
would receire as well as confer benefit £ram the ertenaion 
of the oonrse of legal study. For many years the neoes- 
dty of an increased legal currioolnm had been recognised 
in England. There, while in the two great UniyersitieB 
the elements of law were tanfifat, of late years, in the Inns 
c^ Oonrt, prolbsBonhip and tootnreships had been estab- 
lisLjbd, whereby a great Tarietjr of sobjects were syste- 
matioally taught, including Civil or fioman Law, the 
History of tiie Progress of Jnrispnidenoe, and Interna- 
tional law; and no mwyer would consider any system of 
l^;al education complete without these subjects. Looking 
at the extent of the Science of Law, and its great impor- 
tance as defining and aflbcting the duties and obligations 
of eyery mem wr of society, he submitted Hutt the 
subject of extending the means of legal education was 
one well worthy the consideration of the CounciL 

Mr J. G. Hamilton seconded the motion, which wu 
agreed to, along with the following addition, proposed I7 

Mr Galbraith, namely, ^^That it be remitted to the 
Committee to consider the expediency of conferring 
degrees or diplomas in law, and to report to the next 
meeting of Council.** 



INSURANCE OFFICES AND DAYS OF GRACE. 
(From the lEngUih"] SoiicUor^ Journal and Reporter,) 
A QUESTiOK has arisen respecting the effect of "days 
of grace** in pdides of insurance against fire. The 
extensiye premnes of Messrs Goodhart & Co., destroyed 
by the recent fire at Limehouse, were insured in seyeral 
ofBices. The fire occurred during the fifteen days of 
grace allowed for renewing the polic^, but before the 
policies had been renewed ; and the premiums for renewal 
were tendered after the fire, within the fifteen days, 
gome of the offices haye accepted the premium, and 
acknowledged their liability. Other offices interested 
haye declined to accept unconditionally the tender of the 
premium, and haye made a public statement in explana- 
tion of their refbsal, to the effect that they haye not 
repudiated thehr liability under the policies, but that 
they haye infixrmed Messrs Goodhart & Co. that, on their 
giyuig an assurance that it was their intention to haye 
renewed the insurances without reference to the occur- 
rence of the fire, the offices wore willing to accept the 
renewal c^ the policies for the current year. 

Wbateyer yiew the offices may take of their position 
upon prindples of honour or policj|r9 we haye no hesita- 
tion in saying that their inquiries respecting Messrs 
Goodhart & (>>.'s priyate intentions are quite imperti- 
nent to the question of legal liability. The rights of 
the latter were defined in point of law at the time of the 
fire, and were incapable of being yaried by any subse- 
quent expresnon of intention. Their preyious thoughte 
and intentions respecting the renewal of the policies, if 
not o(»nmunicated to the company so as to assume the 
form of an agreement, are quite inmiaterial. The 
simple question for them is, haye they a right under 
theirpolicies to be insured against the fire which has 
happened within the fifteen days, upon the subsequent 
tento of the premiums? If they haye, there cannot 
be the least shadow of dishonesty in exacting it notwith- 
standing they may haye intended to discontinue the 
policies in case no fire had happened. On the other 
hand, supposmg the companies to haye held out represen- 
Utaons in their prospectuses that they construed their 
policies in this sense, they are bound in common honesty 
tomake good such representations, notwithstanding a 
court of law should construe the policies differently. 

The question of legal right depends so exclusively 
upon the exact terms of the policies, and on the effect 
ofany adyertiBementB and prospectuses which may have 



been preyiously issued by the companies, that it is quite 
imposdUe, in the absence of precise information on these 
drcumstances, to form any jud^nent respecting it. But 
there is suflcient authorily in similar cases to justify the 
supposition that, when the dispute is reduced to a strictly 
legal form, it may receive a rapid and easy solution. 

A fire policy in the ordinary form insures, subject to 
the conditions, against loss by fire for a year from the 
data of the insurance, and afterwards from year to year 
so long aa the insured pays the yearly premiums, and 
the insurer agrees to accept the same. Upon these 
simple terms there is no question about the duration of 
the insurance, or of the option of the insurers to refuse 
a continuance of it. But there is commonly appended a 
condition relating to what are called *^ the days of 
grace ** in some such terms as the following :«—** that all 
niture payments, so long as the directors shall agree to 
accept the same, shall be made within fifteen days after 
the exmration <^ the year, or tiie benefit of the policy to 
be foraoited.*' The effect of such a condition upon the 
plain terms of the policy was decided in the case of 
TarUton y. Staniforth, (5 T.R. 696,) where the loss had 
occurred within the fifteen days, and the premium for 
renewal was subequently tendered and refused. The 
Court entertained no doubt that the insurance did not 
extend to the fifteen days beyond the year; and that 
the insurers had a right to decline the renewal; and it 
fiirther explained that the only effect of the allowance 
of the fifteen days was to save the expense of a new 
policy and a new stamp, in case of renewal. 

In consequence of this decision, the Sun Fire Office* 
amongst otners, issued an advertisement expressly in* 
forming the public "that all persons insured in this 
office by policies taken out for one year, or for a longer 
term, are and always have been considered by the 
managers as insured for fifteen days beyond the time of 
the expiration of their policies;" and in the case of 
Salvia y. Jamet^ (6 East. 671,) the effect of this ad- 
vertisement upon a policy with the condition described 
above became the subject of judicial decision. Lord 
Ellenborough, in detivering the judgment of the Court, 
stated that tiie combined effect of the condition and 
advertisement was to give the parties an option for 
fifteen days to continue the contract, or not, with this 
advantage to the insured, that if a loss shoidd happen 
during the fifteen days, the office could not, after such 
loss, determine the contract; and that the effect of 
receiving the premium was to give the insured an in- 
surance for another year, to be computed from the 
expiration of the former, and fiot from the expiration of 
the fifteen days. He farther summed up the general 
effect of the whole as "an insurance for one year, and 
for so tong as the parties please; provided the insured 
pay the annual premium within fifteen days of the 
expiration of each year, with a restriction of the office 
alone firom determining the policy after the year during 
fifteen days of the following year, in case a loss should 
happen during that period." 

The two cases above cited were commented on and 
fully sanctioned by the Court in the recent case of 
Simpson v. The Accidental Death Insurance Company^ 
(26 L. J. C. P. 289.) That was the case of a policy of 
insurance against accidental death or iujury, renewed 
annually by payment of the premium on a certain day, 
or within twenty-one days after, so long as the company 
should accept the same, subject to the foUowinj;, amongst 
other conditions;— First, provided the premium should 
be paid within the twenty-one days, the i-olicv should 
not be void, notwithstanding the hajipeuin^;, before the 
expiration of them, of the event upcu which ilie j-.-licy 
should become payable; fourth, that in every CMe 
where a new premium should bect»nie |«a\\ible. the 
directors should be at liberty to terminate ihe risk l-y 
I refusing to accept the premium. The Court h«U that 
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the foDrth condition was Babfitantially the tame as the 
turaal condition in fire polidee set ont aboTe, and not 
being qualified by anj aoTertiflement or stipnlation simi- 
Uur to tnat in the case of Salvia r, James^ waa to be con- 
•tmed according to the case of Tharleton t. Stani/orih^ 
aa giving to the directon the right of renewing the 
policy or refoaing to do so at their pleaaore. 

Hie law, then, aeema dear that the effisct of the fifteen 
daya allowed by the aiding condition, reserving the right 
of the inaoren to decline a renewal, doea not engage 
them to insure during that period, but only provides 
against a lapse of the old policy in case both parties 
agree wiUiin that time to a continuance of the insurance; 
but whore the insurers have engaged, by advertisement 
or otherwise, to insure during the fifteen days, and such 
engagement ia sufficiently embodied in the transaction, 
they are bound by it; and the mode of carrying it into 
effect is by a renewal of the policy for anoth^ year firom 
the expiration of the preceding one. 

The important question remains how far insurance 
offices are Dound by the advertisements and prospectuses 
promising extended insurance and other advantages, 
which t^y hold forth to the public for the purpose of 
attracting business. When these are incorporated or 
sufficient referred to in the policy as terms of the con- 
tract, no question can arise excejpt as to their con- 
struction. But where the policy is completed without 
any reference to such previous representations, the ques- 
tion is more extensive and of greater difficulty. The 
judgment of Salvin v. Jamest deciding the construction 
of such an advertisement, was upon a special case, in 
which it was agreed that the advertisement should be 
taken as binding, and no question was raised as to its 
forming part of the contract. 

The point has been discussed with reference to the 
undertaxing frequently found in the prospectus of com- 
panies, *'that all policies shall be indisputable, except 
m cases oi fraud." Li the case of Wood v. Dwarru, 
(4 W. R. 262,) the Court of Exchequer held that the 
insurer might assert by way of equitable pleading that 
the policy was made upon the faith of sucn prospectus; 
and that the company were bound by it in equity, 
although no reference was made to it in the written 
policy. A simihur question arose in the case of Wheel- 
ton V. HardUty^ (5 W. R. 784,) and the judgment of 
the minority of the Court of Queen's Bench expressed a 
strong diasent irom the case cd Wood v. Dwarris^ on 
the ground Uiat its effect was to control the operation 
of a written contract by external matter. The precise 
point adjudged, howeverfwas that the mere pubhcation 
of such a prospectus, without proof that the insured 
knew of and acted upon it, was not sufficient evidence 
that the policy was made upon the faith of it. Lord 
Campbell, C. J., differed from the judgment in thinking 
that the publication of such an advertisement was alone 
sufficient evidence whence the jury might infer that the 
insured acted upon it; and he also differed as to the 
opinion expressed upon the case of Wood v. Dwarria, 
The judgment was reversed in the Exchequer Chamber, 
but on founds not bearing upon this point. The 
question, therefore, how far companies are bound bv 
the public advertisements and prospectuses by which 
they nave induced persons to deal with them, but which 
are not afterwards expressly referred to in the policy, may 
be considered as still open to review in a court of error. 

Life insurances differ so widely in their nature from 
insurances againt fire and other accidents, that they do 
not throw much light upon the subject. They are not, 
like the latter, contracts to indemnify against uncertain 
losses and events, but to pay a certain sum of money 
upon the happening of an event which is uncertain only 
in point of time, in consideration of the insured paying 
the premiums punctually at the times appointed. The 
insurers, after undertaking the policy, have no further 



option as to receiving the premiuma; bat on fjBilare of 
tne insured in payment of the premium at the day ap» 
pointed, the insurers are released, and the whole accu« 
mulated value of the policy ia lost Days of grace hav« 
here a definite meaning in mitigating the severe oonse* 
^uences of a non-payment at the exact day, and allow- 
ing a further interval, during which the insured ma^ 
revive the forfoited policy; but it seems likely that it 
would require a mu(^ stronger expression of the inten- 
tion of the parties than the mere aUowanoe dt the days 
of grace, to hold the insurers liable during the extended 
interval, in case of the lifo foiling before the payment 
of the premium. The effect of the usual allowance of 
the days of grace where the death occurred beforo the 
payment of we premium, was incidentally discussed in 
the case of PrUchard v. Merchant^ lAfe Ituuranee 
Society (27 L. J. C. P. 179), but not decided. Willes, 
J., in his judfpnent said, **I think it would be wise for 
persons insuring not to raise this question. My pre- 
sent impression is, that the thirty days are allowed only 
with reference to insurance for future years, and that 
with reference to such only is the company bound to 
receive the premium, and to go on insuring, anid that they 
are not bound to do so unless the person insured is alive." 
The moral to be drawn from the above cases is, 
that the public should be very careful in d«iling with 
insurance offices, to see that all ihe advantages offered 
by advertisement or prospectus are entered in plain 
terms in the policy. Hie latter document is gene- 
rally settled with great experience and deliberatioii 
by the office in its own interest, but rather hastily 
and inconsiderately accepted by the insurer, who la 
very much at the mercy of the office as to IJie terms 
and conditions imposed upon him. Li the competition 
for business, offices vie with each other in holding 
out inducements in the shape of extended insurance, 
indisputable liability, and .the like, in order to attract 
insurers, no allusion to which afterwards finds its way 
into the policy. Offices which are conducted on 
honourable princi^es act up to the . letter of such 
representations. To act otherwise is, no doubt, ex- 
tremdy dishonourable; but the experience of the law 
courts unfortunately proves that it is not uncommon, 
and points to the absolute necessity for the insurer to 
obtain the fullest legal security for all such promises. 
In any event, there is no fair reciprody where the in- 
surer, in return for his premium, is left to depend solely on 
the honour of a board of directors for the equivalent. 



Ov THx Bahkbdftct Law of £iroLAin> Avn SooTLAHn. By 
HxKBT Glassvord Bsll^ Advocate, and Sheriff-Substitate 
of Lanariuhire. Alao, 

ExFEVSES ur Bankbdptct, ANn THX BssT Meavs of Liss- 

XiriNO THBSX, CONBIBTXITT WITH SXCUBITT. By GXOiai 

AuLnjo Essov, Accountant in Bankruptcy in SooUand. 

Glasgow: James liaclehose. 
These are the titles of two papers read by the autbon at 
the late Social Science Congress in Glasgow, in the section of 
" Jurispradence and Amendment of the Law.** They are wdl 
worthy of being separately published. In Sheriff Bdl's paper 
we have a dear exposition, by contrast and oomparison, of the 
two systems of Bankruptcy m England and Scotland, while 
Mr Esson's.dealB chiefly with the fixiancial part of the question. 
Though brief, we know of no other publication from which so 
satisfactory a view of both systems can be found, and we 
heartily recommend it to all who may be interested in the 
simplification and cheapening of banluruptcy prooeedinga in 
both ends of the Island. As Scotsmen we are gratified with 
the superior simplicity and economy of our own system, made 
so apparent in the Sheriff*s paper, idthoughwe think with him 
that it is capable of still further improvement. To our sonthem 
neighbours this publication may be made of essential service, 
now that they seem resolutely bent on the reform of bank- 
ruptcy proceedings; and we thmk no better deed could be done, 
by some earnest law reformer, than to send a copy to every 
member of Parliament and Chamber of Commerce in England. 



THE 



SCOTTISH LAW JOURNAL, 



ASD 



SHERIFF COURT RECORD. 



THE GLASGOW POLICE BILL. 



It maj seem premitoxe to notice the temui of this 
Bill before its detaOs are finally acfjosted by the 
Town CounclL Bat, on the other hand, oar remarks 
may be of more practical utility and may be more 
likely to meet with an nnprqndioed reception if 
offered now, before the Corporation is folly committed 
to the Bill, either in its present or any other modi- 
fied form 

We ahaU take np the danses not in their order in 
the Bill, but in the order of their practical import- 
ance to the citizens of Glasgow, and to the public at 
large; and we shall begin with the sections haying 
reference to dweUing-houses and other buildings, and 
the Bean of Guild Court Of this Court we have 
repeatedly expressed our opinion. It is absurd in its 
oonstitution and faxiLty in its procedure. Its com- 
mon law jurisdiction extends to questions of servi- 
tudes, disputed boundaries, and all manner of con- 
ventional restrictions on the use of property — a class 
of cases inTolving the nicest and most difficult ques- 
tioDS of real property law. The gentleman who no- 
minally fills the office of Judge of the Court, is not, 
as might reasonably be expected, an experienced 
lawyer, is never indeed a lawyer at all, but a mer- 
chant He is supported on either side by three or four 
gentlemen deputed from the Merchants' House, and 
as many from the Incorporated Trades of the City, 
all as competent to act as his advisers in the ordinary 
exeidse of his jurisdiction as to conduct a competi- 
tive examination in Sanscrit or Chinese. But in 
reality the Dean and lus brethren form merely the 
ornamental portion of the Court — ^the real Judge is 
necessarily the Town Clerk as legal assessor. 

It will at once be admitted that the presence of 
the Dean of Guild and his brethren in the Court is 
of no use, but it may be said at least they are harm- 
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less, if not very ornamental appendages— they do no 
mischief But this, we conceive, is a gross error. 
By the present system, though the whole actual ex- 
erdse of the jurisdiction, and in some measure the 
l^;al responsibility for its proper exercise, is confided 
to the Town Clerk, yet the judgments go forth to the 
public not as lus judgments, but as those of the 
Dean of Guild. Tlds is clearly wrong. The person 
who is the real Judge should possess that dignity in 
the eyes of the public, and should also bear the whole 
responsibility to the public for his judgments. In 
the absence of this inducement and this check, it ii 
vain and indeed unreasonable to hope, except in rare 
and exceptional instances, that the duties of the 
office will be performed with adequate seal, learnings 
and ability. 

The mere presence of the Dean and Ids brethren 
in Council on the Bench operates as an actual ob- 
struction of business. Believing, as they naturally 
do, that they are put there for some purpose, and to 
do something, they interfere in the debates by putting 
questions generally utterly irrelevant, and giving 
opinions on topics on which they are utterly unin- 
formed, thus causing considerable loss of time both 
to themselves and to the practitioners. 

On these and other grounds, we have always 
thought that the jurisdiction of the Dean of Guild 
Court ought to be transferred to the Sheri£^ or that 
the Town Clerk or some other competent party, 
should be constituted Judge of the Dean of Guild 
Court These views we believe to be almost uni- 
versally entertained in the profession. 

To our surprise, we find from the proposed Bill 
that it is intended not to restrict or transfer, but to 
extend this anomalous jurisdiction of the Dean of 
GuUd:— 
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^'CXXILXXm Eveiy person who intendB to erect 
any boilding within the dty, or to alter any building 
of which he is not the sole proprietor, or to alter any 
building of which he is the sole proprietor, in a 
manner which will affect the exterior dimensions 
thereof, or to alter any apartment which is registered 
in pnrsaance of the provisions hereinafter contained, 
shall make application to the Dean of Qnild for a 
warrant to do so, and shall produce along with such 
application a plan and sections of each storey of the 
building which he intends to erect or to alter, and of 
the intended alterations thereon, and a phm and sec- 
tions of a plan of the land on whidi such buildin g s is, 
or is intended to be situated, and of any Turnpike road 
within the city, or any public or private street or 
court adjoining thereto, and of the sewers in such road, 
street, or court, and of the private sewers formed or 
intended to be formed and connected therewith, and 
shall state in such application whether any apartments 
in the said building, so intended to be erected or to 
be altered, and if any, which apartments are not in- 
tended to be let or used for the purpose of sleeping 
in, and shall distinguish such apartments on the said 
plan; and the Dean of Quild shall cause the Master 
of Works and any other person whom he considers 
interested, to be cited, and allow them time to exa- 
mine the said plan and sections, and shall proceed 
to inquire into and dispose of the said application, 
and may award expenses to or against any of the 
partLea." 

Even at present, proprietors who are about to build 
find the precedure in the Dean of Quild Court suffi- 
ciently expensive and vexatious. But the Police and 
Statute Labour Committee appear to think otherwise. 
At present, a proprietor requires to apply for a lining 
only in cases where he is about to erect new build- 
iugs, or make such exterior alterations as may possibly 
affect the property of his neighbours, and he requires 
to produce only ground and elevation plans. These 
plans are borrowed up when the case comes to an end, 
and in most instances, can be used in constructing the 
building. Li short, the property is lined, and leave 
to build granted in accordance with the actual work- 
ing planSr 

It is proposed that henceforth, in certain cases, to be 
afterwards adverted to, the proprietor shall be bound 
to apply to the court before he can make even trifling 
alterations in the interior arrangements of his house. 

He is also in all cases to produce, not merely as 
hitherto plans showing the intended buildings or 
alterations, not merely sections of the building and 
plans of each flat, but (1) a plan and sections of the 
land on which such buildiug is or is intended to be 
situated ; (2) of any turnpike road within the city, or 
any public or private street, or court adjoining thereto; 

(3) of the sewers in such road, street, or court; and 

(4) of the private sewers formed or intended to be 
formed and connected therewith. Farther, he is to 
state in the petition, and distinguish on the plans, 



which rooms, if any, are to be used as sleeping apart- 
menta All these plans are to be lodged in all case^ 
both of alterations and new erections. No power is 
given to dispense with them in any case where a 
lining is required at all, so that where a proprietor 
wishes to make the most trifling alteration, to change 
a door into a window, or a window into a door, or to 
take down and rebuild a coal-cellar, or a coach-house, 
he must lodge plans not merely of the ground and 
intended alterations, but of the adjoining streets and 
public sewers. 

Our objections to the additional obligations by 
which it is propoied, in this section, to buxden the 
proprietors, are— 

(1). The increased expense, which would be con- 
siderable, and in many cases quite disproportionate to 
the extent and character of the operations. 

(2). That in ninety-nine cases out of a hundred, the 
additional plans would be useless. 

(3). The vexatious interference with private action 
and private rights, without the prospect of any ade» 
quate good results to the public; and 

(4). Asto the Mctiofu of the ground; becansesoch 
a phrase is ambiguous, and indeed unintelligible. 

We have exhausted the space at our command, but 
we shall return to the subject next month. 



ADDRESS ON LEGAL EDUCATION. 



An address ''On Legal Education in Qlaqgow: its 
Fast History, Present inadequacy, and the meana for 
its Extenaon,'' was delivered, under the auspices of 
the "Juridical" and ''Legal and Speculative" Societies 
of Glasgow, in the Faculty Hall, on Monday evening, 
29th November, 1860, at eight o'dock, by Alexander 
Burrell, Esq., writer, Glasgow, to a numerous audience. 
On the motion of John NaLsmith, Esq., W. R Hodge, 
Esq., — a member of the Council of Faculty-— oo- 
cupied the chair. Mr Burrell, after stating that the 
public teaching of law in Glasgow may be said to 
have been coeval with the foundation of the Univer- 
sity, and in direct connection with that remarkable 
era in the legal and legislative histoiy of Scotland, 
inaugurated by James the First, whom he styled the 
Scottish Justinian, gave a most interesting account of 
the numerous and extensive legal reforms introduced 
by that monarch, tracing to his efforts and patronage 
the ultimate establishment of the Universities of 
Saint Andrews and Glasgow. After describing the 
exertions of TumbuU, Bishop of Glasgow, under the 
direct authority of King James the Second, and with 
the sanction of the illustrious Pope Nicholas Y., in 
the establishment of the University of Glasgow in 
1450, Mr Burrell showed that law, both Canon and 
Boman, was regularly taught fiom the outset, after 
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the method pnrsaed in the fomoiu Uniyenity of 
Bologna, on the model of which the Pope directed 
the New Seminary to be founded, and he gave a dee- 
eiiption of the system of canon law, as it was ez- 
ponnded by the ecclesiastical lawyers down to the 
period of the Beformation, noticing the eminent 
statesmen and lawyers who, during that period, 
studied jurisprudence within its widls. After an 
account of the breaking up of the University during 
the Beformation troubles, and its re-establishment 
under the Begent Murray, thou^ without any pro- 
Tision being made lor legal study, he pointed out 
that jurisprudence was not altogether neglected at the 
University. He stated it as an undoubted &ct that 
the greatest lawyer Scotland ever produced. Lord 
Stair, acquired all the legal education he erer received 
within the walls of the College of Qlasgow, while 
filling the chair of logic there. He gave a quaint 
account firom a oontemporazy biographer of Staar*s 
earlier life and residence in Glasgow, from which and 
his after career he drew the conclusion that the 
endowment and establishment, which shortly after- 
wards followed, of the existing law chair in the 
University of Glasgow was really owing to his exer- 
tions, thus claiming that illustrious statesman, eminent 
lawyer, and patriotic man, as one of the most distin- 
guished ornaments of the Glasgow School of Law, 
and as a link connecting the older teaching of the 
profession of the law with that existing in our own 
time. Mr Burrell then traced the Histoiy of the 
Law School from the times of Stair down — ^through 
its formal endowment in 1713 till the present time, 
giving a most interesting and instructive account of 
the various eminent men who had filled the chair, of 
their functions and the success of their teaching, 
dwelling especiaUy on that of Professor Miliar, of 
whose most eminent services and qualities he gave 
an elaborate and eloquent sketch, holding him out as 
a perfect beau-ideal of the teacher of law, and one 
whose professional career afforded the most valuable 
lessons to those who are now seeking to elevate, im- 
prove, and liberalise the education of the lawyer; and 
he concluded this portion of the subject by referring 
to ths brilliant period in the history of the University 
and of this city while Mr Millar was Professor from 
1761 to 1802; during which time he was associated 
with Simpson, the mathematician; Cullen, the famous 
physician; Black, the discoverer of the theory of heat; 
Hutcheson and Beid, the founders of the Scottish 
School of Metaphysics; Anderson, the real originator 
of the Mechanics* Listitution; and such eminent 
scholars and teachers as Moor, Bichardson, Young, 
Bobertson, and Jardine— names sufficient of them- 
selves to confer lustre and renown on any seat of 
Isaming ; but beyond and above them all rose the fame 
Md iiiflaeno« of the names of Smith and Watt^ who, 



during the time Mr Millar was pursuing his career in 
the University, originated and accomplished their 
great works and inventions. So that from the walls 
of the University of Glasgow have emanated the 
ideas of '*The Weslth of Nations" and the invention 
of the Steam-engine— those mighty agencies which, 
having since received fuller development, may now be 
said to r^iulate the fate of empires, the interests of 
commerce, and the fortunes of tiie human race. This 
truly was the Augustan age in the annals of Glasgow; 
and though her population, commerce, trade, and 
manufactures were small compared with the enormous 
extent to which they have since attained, future ages 
would look back with greater interest to that period 
when such illustrious men adorned her annals than 
to ail her civic and commercial grandeur. Such con- 
siderations as these, in connection with the Univer- 
sity, should endear to us its very stones — ^remini- 
scences like these, so important in connection with a 
seminary of youthful learning, ought not to be 
disregarded as they seem to be in the proposed 
removal of the University — they consecrate the 
locality — 

"The plAoe becomes a shrine, 
And the heart rune o'er 
With silent worship of the great of old, 
Hie dead, yet sceptred soTereigns, who atili role 
Our spirits from their nms." 

In reference to the second part of the address^ on 
the inadequacy of the provision for l^gal education 
in Glasgow, Mr Burrell suffidentiy proved his case, 
by quoting the opinions of the University Com- 
missioners in 1831 of a committee of the House of 
Commons on Legal Education in 1846, and of Mr 
Bannatyne, the Dean of Faculty, in his recentiy pub- 
lished inaugural address — all of whom condemn the 
existing arrangements as utterly incomplete and inade- 
quate. 

In considering the third portion of his inquiry, 
Mr Burrell reviewed the schemes of reform proposed 
by the University Commissioners^ and now advocated 
by Mr Bannatyne, of which he stated he highly ap- 
proved, and hoped that they would be fully carried 
oat, though he did not expect, from reasons which 
he stated, that this would be for a considerable time 
to come. He then proceeded to mention the plan 
and improvements which he, with the utmost defer- 
ence to such high authorities, ventured to recommend 
for immediate adoptioiL These were not attended 
with the difficulties that surrounded Mr Bannatyne*a 
intended change in the University chairs ; they did not 
oppose or prejudice his project, but, on the contrary, 
would nurse a demand for the higher legal education 
which his scheme would supply; they did not inter- 
fere with vested interests — need fear no opposition 
from any existing authority — ^required no Legislative 
nnotion or Tmunuy grant] and, iiaally, pomiM^ 
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the adTsntage that it would depend yexy materially 
on the reception which they met firom the preaent 
andience and those who wonld be infloenoed by their 
opiniona and example whether the scheme could be 
eatabliahed with immediate and complete soocess. 



The plan itralf was the resuscitation of that depart- 
ment of the original scheme of "The Andersonian 
University/' devoted to the study of law, and which 
Mr Burrell fully described, characterising it^ though 
founded 60 years ago, and dormant ever once, as £ur 
in advance of the time, even, if established, now 
superior in its apparatus to any eziBting Law School 
in this countiy, and indeed, rivalling the more com- 
prehensive systems of the Continental UnivezsitieB. 
It included Professorships of Roman Law, Law of 
Scotland, English Law, the Law of Nature and Na- 
tbns» Ecclesiastical Law, Commercial Law, and the 
Practice of Law in the Scottish CourtSL This scheme 
it was not intended to propose for entire adoption, 
or even to suggest the establishment of any part of 
it without some modifications. The superior claims 
of the University of Qlasgow must be considered, 
and due subordination to it observed, not only as re- 
gards the existing arrangements for teaching law in 
that University, but also to the improvements and 
alterations meditated by its friends and reformers, so 
that when their efforts shall have proved successful, 
the higher teaching to be eigoyed there will leave am- 
ple scope for the mere elementary or special teaching 
now recommended. Li detailing the branches of Dr 
Anderson's scheme, proposed for adoption, the first 
and most important was that of Commercial Law — a 
subject second in importance to none of the others 
in a community like this, distinguished as one of the 
chief seats of commerce in the empire — remarkable 
for the cultivation of ail branches of commerce, manu- 
facturing, mercantile, shipping, insurance, etc, where 
a lawyer, if he knows anytiiing of his profession, must 
at least know something of this department; so that 
it would be superfluous to dilate on the necessity, or 
value of a minute and comprehensive study of com- 
mercial law. Next in order is the Law of Scotland. 
It was suggested that this should be restricted to Con- 
veyanemg till such time as a similar chair can be 
elected in the University of Qlasgow. Then the 
Practice in the Scottish Courts afiEbrded a subject of 
great importance. Now that the local courts have 
acquired such an amount of business, and so many 
members of the profession were devoting a large por- 
tion of their time to this branch of the profession, a 
iuffident demand would spring up for the teaching 
of ail the technicalities connected with the pleading 
and conducting of cases in the supreme and local 
courts. Next in order came EngUtIi, Law, as to which 
there could scarcely be two opinions. Our commercial 
and miritime law are, in a great meaiurei English. 



We must consult English treatises and judgments, 
and the assimilation between the two systems was 
now so frequent that nothing could be more advan- 
tageous to the young student than some such means 
of studying the English law as £ur as it differs from 
or influences the law of Scotland. As regaids the 
remaining branches — ^namely, Boman Law, the Law 
oflfature and NaUom, and EedmkuUeal Law — ^he con- 
sidered that time, inclination, and opportunity were 
alike wanting for the immpdiate adoption of these 
departments, though as regards Boman Law, nothing 
could be of greater advantage and importance to the 
young lawyer, forming as it did the sonroe and foon- 
tain of the laws of eveiy civilised state, more especially 
of Scotland. It was suggested for consideration 
whether these three should not be amalgamated into 
one department, nnder the title of Gen^^ Juritpr^ 
denee, as has been done in the scheme of legal educa- 
tion recently established by the English Inns of Court 
and the Incorporated Society of Attorneys of London. 
In conclusion, and in answer to the inquiry which 
might be mad& Supposing these suggestions were 
to find acceptance, and the younger members of the 
profession were disposed to attend such a course 
of legal training — that the arrangements of the Ander- 
sonian University, perhaps with the sanction of the 
Faculty of Procurators, could be made available for 
the purposes, where could we find suitable and quali- 
fied teachersf It was said emphatically, '' Within 
the bounds of the legal profession in Qlasgow." He 
was not too sanguine either as to the abilities or aa to 
the inclination of the members of the Faculty in this re- 
spect, but believed that if the matter were properly 
gone about, and it were made clear that their services 
were to be acceptable to l^gal students, there would 
soon be in the profession of the law as full and com- 
plete arrangements for l^gal education as the sirter pro- 
fession of medicine, so much to its credit, haa so long 
afforded by its own members to its students in thia 
locality. Adverting to the &ct already alluded to in 
the address, that the Chairs of Medicine and Law in 
the College were revived at the same time, and that 
tow, after the lapse of 150 years, there is s^ but 
one Professor of Law; while in the same University 
the Faculty of Medicine embraces no less than twelve 
chairs, besides nine similar chairs in the Andersonian 
University; is there anything^ it was asked, in the 
one profession that requires so much more University 
training than the other, or is it becanse ''that debt" 
which, as Lord Bacon, says, "eveiy man owea to bis 
profession/' is better discharged by the members of the 
medical than by the members of the l^gal profossioat 
After some more practical and detailed explaoationfl 
connected with the scheme^ Mr Burrell condnded an 
address occupying nearly two hours in delivwy, and 
which was listened to throoghoat by » aunt atliiitifi 
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andienee, who fireqaently testified their approbation 
daring its delivery. On Mr Barrell resuming his 
seat, 

Mr QoKDOK Smith, as President of the Jaridical 
Society, proposed a vote of thanks to Mr Barrell for 
his elaborate and admirable paper. Mr Smith heartily 
approved of the suggestion which had been made for 
the establishment of law chairs in connection with 
the Andersonian University. He considered that 
the fiudlities for legal education were not only grossly 
deficient, bat that if the efibrt were made among the 
members of the profession in Qlasgow, gentlemen 
would be found not only willing but abundantly able 
to furnish the necessary instruction. In regard to 
the department of Mercantile Law, he knew no one 
more qualified to become an instructor than the able 
author of the paper which the meetiaghad just heard. 
For his own part, he (Mr Smith) was willing at once 
to take action amongst the members of the society 
whom he represented, to initiate and support the 
movement, for the purpose of carrying into efikct Mr 
Burrell'a suggestions. As one of the best means for 
giving publicity to the suggestions, and drawing the 
attention of the parties most interested in the subject, 
Mr Smith requested that Mr Burrell should allow his 
paper to be printed and published. 

Mr Maoome, the President of the Legal and Specu- 
lative Society, had much pleasure in seconding Mr 
Smith's motion. He said that they must all feel 
much obliged to Mr Burrell for his suggestions in 
reference to the improvement of law education in 
this city, and for thus bringing the matter forward. 
While the details of the plan proposed by Mr Burrell 
might require consideration, he hoped that the young 
men of the profession would take up the matter, and 
endeavour at all events to have the scheme, in its 
general features, carried out 



EVIDENCE IN CRIMINAL CASES. 
(From the " Upper Canada Law Journal") 
Ik the mother country, at the present time, there is 
a strong inclination to amend the law of Evidence in 
criminal matters, so as in the first place to allow 
husband and wife to give evidence for or against 
each other, and in the second place to allow a person 
accused of crime to give evidence on his own behalf 

The apparent necessity for one, if not both of these 
amendments, has been fordby suggested by the ex- 
traordinary circumstances attending the trial and 
conviction of the Rev. Mr Hatch, and the subsequent 
trial and conviction of his accusers on the charge of 
peijoiy. 

Judging ham the result of this singular case, it is 
seasonable to suppose, if either the accused himself 
w hii wifi luid been allowed to give evidence when 



the accused was on his trial, that there would have 
been no necessity for the l^gal farce of two convictions 
entirely opposed to each other, followed by two sen- 
tences of which the one was wholly inconsLstent with 
the other. 

In the subsequent proceedings for perjury against 
the witnesses on the first prosecution, the accused 
was allowed to do indirectly, that which the law 
would not allow directly, viz., to give evidence on his 
own behalf; and this, it is argued, has as well a ten- 
dency to bring the administration of the law into 
contempt, as to impoverish and perhaps rain innocent 
persons, when charged with crimes, the very name of 
which would cause innocence to recoil with abhor- 
rence. 

This is the line of argument adopted by the writer 
of an article headed Taw of Evidence in matters 
Criminal,'' first published in the ScoUiah Law Journal, 
and republished by us in this number of the Upper 
Canada Law Journal, We must say that, as applied 
to the particular case we have mentioned, there is 
much cogency in the argument; but at the same 
time we must not lose sight of the fact that laws are 
not made for particular cases, but for all cases; and 
the true criterion is, to determine whether the balance 
of mischief, as the law now stands, outweighs its 
long-settled advantages in a public point of view. 
That there are such advantages, we presume the 
most sanguine law-reformer will not deny. So far 
as husband and wife are concerned, in a social point 
of view, it is an advantage that no cause of family 
dissension should be produced by the giving of evi- 
dence, either for or against each other, in matters 
civil or criminal; and so far as persons accused of 
crime are concerned, it is an advantage that public 
morality should not suffer by the sight of men en- 
deavouring to save their lives or their reputations by 
the commission of deliberate perjury. If a false oath 
would prevent the conviction of a murderer or a 
highway robber, we venture to affirm that few such 
would find their way to the gallows or the penitentiary. 
It may be replied, that the statemeat of the accused, 
i£ untrue, would be exposed, and its want of truth 
made manifest by cross-examination or surrounding 
testimony from other sources. This is possible : but 
what we hesitate to endorse is, temptation to perjury, 
in cases where the inducement would be so strong as 
to be almost irresistible. We think that the man who 
would take the life of his fellow-man — destroy the 
chastity of his neighbour's wife or daughter — set fire 
to his neighbour's buildings — ^rob his neighbour's 
house — steal his neighbour's property, would not 
hesitate, in the hope of escape, to add perjury to hia 
other crimes, and so swell the calendar of crime. 

While making these remarks, we have no desire to 
do more than to pieaeat the aiguments both for and 
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against the proposed amendments, as they present 
themselves to our mind. We are quite open to con- 
viction; and if wrong in any view that we have ven- 
tared to express, we shall be only too happy to be set 
right. We are no sticklers for things as they are — 
if improvements can be shown to ns to be both ex- 
pedient and practicable. Bat we cannot help think- 
ing that amendments of the nature proposed should 
be approached with much caution, and that more 
than one case like that of Mr Hatch should be ad- 
dooed as a motive for amendments of a character so 
general, so sweeping, and so comprehensive 



CRIMINAL PROCEDURE. 
(From the ^^SoUcUors' Journal and Reporter.^*) 

We lately printed a paper which was read by Mr J. 
Campbell Smith, advocate, at the recent meeting of the 
National AsBociatlon in Glaagow, the design of which 
was to contrast the modes of criminal procedure adopted 
in Enffluid and in Scotlimd respectively. It was, more- 
over, Mr Smith*B object to point oat that each country 
mi^t borrow with advantage from the juriflprudence dt 
the other; and we believe that every unprejudiced person 
who considers the subject cannot fail to arrive at the 
same conclusion. Both systems have in fact their 
acknowledged ezceUences, and their undoubted defects. 
These have been tiiorougbly tested by centuries of expe- 
rience, and the obviouSy wise course would now be to 
assimilate, as far as poesible, the criminal procedure of 
the two countries by retaining the good and rejecting 
the bad in each. We are aware that manv popular pre- 
judices must be overcome before this much to be denied 
consummation is likely to be attained. But looking to 
the great and beneficial changes which have recently 
been effected in the law, we entertain nanyiine hopes 
that steps will be taken before bng for aaeunilating in 
its most important features the system of criminal proce- 
dure in the two countries. 

Mr Smith appears to consider that the great defect of 
the English system is the want of public proeecutors duly 
authorised to act on the part of the Crown, and to take 
the neceaeary steps to fanng offenders to justice. It is 
but a diort time since we called the attention of our 
readers to this anomaly in English jurisprudence. We 
pointed out the serious consequences resulting from it, 
and referred to the various plains that have from time to 
time been suggested for its removaL We need hardly 
say, therefore, that we entirelv concur in Mr Smith's 
views as to the superiority of the Scottish system in this 
respect. Let us toke for example the case of the Road- 
hill murder, which is now exciting so extraordinary an 
amount of interest throughout the kingdom; all the 
investigations which have taken place respecting it, with 
the exception of the coroner's inquest, have be^ of the 
most anomalous description. From the arrival of Mr 
Whicher, the detective, on the scene, until the latest 
exhibition of Mr Saund^ all the proceedings have been 
singularly irregular, if not wholly unprecedented in our 
criminal annals; and yet thev have obviously arisen from 
the necessities ol the case. The coroner's inquest having 
failed in pointing out the guilty person, it was literally 
the duty oi no one in particular to pursue the matter any 
further. Hence the interference of the executive autho- 
rities became not only justifiable) but inevitable under 
the circumstances. In Scotland, had the murder taken 
place there, no such necesBity would have existed^ It 
fonU have bam tiie duty of tho officer upon the spot, 



the procurator-fiscal, to have examined every witness, 
wlu> could throw any manner of light upon the subject, 
and to have continued his investigations so long as a 
chance remained of getting at the truth. Had such an 
officer existed in England, thero would have been no 
reason for the appointment of Mr Slack to perform the 
duties of a pubuc prosecutor, and we shoula have heard 
nothing of the extraordinary proceedings of Mr Saunders. 
We entirely sffree with what the Recorder of Warwick, 
Sir Eudley Wilmot, pubUdy stated the other day re- 
garding this case — ^viz., that it was another striking 
instance, if, indeed, one were wantiiuf, of the necessity 
which existed for the appointment ot such an officer in 
England. 

But while admitting that Scotland has the advantage 
of us in respect of her possessing a public prosecutor, we 
cannot help thinking that there is one privil^^e possessed 
by that omost which is to the last degree unconsti^tutional 
and unjust. We all know what the practice is in Eng- 
land wnen a person is brought before a magistrate charged 
with any crime. After the witnesses have all been hetffd, 
the pisoner is asked whether he has anything to say in 
his aef ence, but with the caution that whatever he does say 
may be used in evidence against him : but until the whole 
case against him has been heard, no one has a right to ^t 
a question to him. It is otherwise in Scotland. Mr Smith 
informs us that, — ^^As soon as possible after his apprehen- 
sion, and before he can take aavice, whicK^ indeed^ it shut 
out from Aim, the accused is taken before the sheriff or 
other magistrate, who tells him what the crime is with 
which he is charged; that the procurator-fiscal, who is 
present, is to ask him questions about his participation 
m that crime; and that he need not answer them unless 
he please, but that his answers will be taken down and 
may be used as evidence against him." This treatment 
of a suspected person is certainly opposed to iJl our Eng- 
lish notions of justice and fair play. Why, in the fiist 
place, should he be debarred frcon all advice while under- 
going his preliminary examination? Upon what prin- 
ciple should counsel be denied to him when he is 
before the magistrate and allowed to him when he is 
before the judge? In truth, he has more need of l^;al 
advice during the first stage of the proceedings than dur- 
ing the last. He is questioned by the i>ubHc prosecutor 
while before the magistrate, but at the trial he undergoes 
no such oideaL As to the questioniuff process of a per- 
son suddenly accused and compeUed on the moment 
either to answer everything, or to wear by his silence, at 
least, the appearance of guilt, it is a species of moral 
torture whidi is a standing reproach to the law of Scot- 
land. It may be said that the practice is conducive to 
the interests of truth, but we have grave doubts upon 
this point. Guilty persons, and more especially old 
off enaers, often exhibit the utmost coolness and self -pos- 
session in courts of justice, while the innocent are as 
often bewildered and confused, uid may by their un- 
guarded answers insure their conviction. Mr Smith ex- 
presses himself strongly upon this bbt, as he justly terms 
it, upon the law of Scotland; and we sincerely trust with 
bun that it will soon be swept away. 

Mr Smith would also follow the example of England 
in creating a court of criminal appeaL In the absence 
of such a tribimal he tells us that the criminal law of 
Scotland is in a state of singular confasion and uncer* 
tainty. Indeed, we can haraly understand how such a 
state of things can continue to exist in any country where 
law bears we semblance of a science. **One set of 
judses,'* he says, ^* decide that an attempt to steal is not 
a crime, and another that an attempt to pick pockets is a 
crime. The l^h Court decides that selling a pledged 
article without authority is not theft, and a joi^ on cir- 
cuit lays it down to a jury that it is theft. One judge 
tdJs a jury that before tn^ can oonviot a mother of in- 
&ntlciae, there most bo proof ol complete ttviiig birth, n 
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tile jndffes of England always do, and the woman is 
acqmttM; and another judge does not laj down that 
law, and, after evidence pr^iselj the same as that on 
which the other was acquitted, a poor wretch is conyicted 
and sentenced to penal seryitude or to death,'' etc. If 
such is the uncertainty of Scotch criminal law, we do not 
wonder that Mr Smith should advocate the creation of a 
court of appeal. 

Scotland might also borrow witli advantage from 
England the ancient and important institution of 
ooToncp' inquests. It has been said, indeed, that 
these investi^tions would be superfluous in a country 
which maintains an efficient staff of public prosecutors. 
But we have heard Scottii^ lawyers of experience express 
a strong opinion to the contrary, and we can esialj per- 
oeiye that m cases of murder the coroner and the public 
prosecutor might mutually aid each otiber in arriving at 
the truth. Upon the whole, Scotland has much more to 
borrow from England with reference to criminal proce- 
dure, than England has to borrow from S<x>tUnd. if our 
neighbours can show us how to establish an efficient 
system of public proeecutors, we shall be greatly obliged 
to them. If, on the other huid, they would borrow more 
largely from our principles of criminal law, create a 
court of criminal appeal, and introduce coroners' inquests, 
we cannot but think that their system of jurisprudence 
would be vastly improved. 



Thb Conflict of Laws in Cases of Divobcs. By 
Patrick Fbasbb, Advocate. Edinburgh: T. & T. 
Clark. 1860. 

In this pamphlet Mr Eraser treato, but rather in a 
polemical than in a didactic way, the conflict of the 
Laws of England and Scotiand on the subject of Divorce. 
The questions discussed are unquestionably of the deepest 
interest and most vital consequence to both countries, 
and well deserving of the most serious and dispassionate 
consideration. The per/ervidum ingenium of Mr Eraser 
has, however, we fear, been too strongly stirred by the 
unwarrantable discourtesy and contempt of the principles 
of all international law as recognised among all civilised 
nations, displayed by the English Courts in their deal- 
ings with Scotdh divorces, to allow him to deal temper- 
ately and impartially with these important questions. 

So long as Mr Eraser is dealing with the decisions of 
the English Courts, from the atrocious case of Lolly 
downwards, his argument is triumphant. It is not 
equally dear, however, that his view of what ought to be 
the proper extent of the jurisdiction of the Scotch Courts 
is sonnd. This, in his opinion, is correctly stated in the 
19th section of the Lord Advocate's recent Husband and 
Wife Bill:— 

**XTX. It shall not be competent to raise and prosecute 
an action of divorce, unless, first, the ddisnder has his 
or her domicOe in Scotland; ar^ secondly^ the action being 
one for divorce on the ground of adultery, (he aduUery was 
committed in Scotland^ and the defender Jicu been person^ 
aUy cited in Scotland; or, thirdly, the action being one 
for divorce on the ground of deewtion, the defender has 
deserted the pursuer at a time when the pursuer had a 
domicile in Scotland, the pursuer continuing to reside in 
Scotland until the action is raised; and the domicile 
herein xefbrred to shall be held to be the domidle accord- 



ing to the law of which the succession to moveable ettsto 
would be regulated in cases of intestacy." 

Now, the Lord Advocate himself found it necessary, on 
a recent occasion, to bring a Bill into Parliament, which 
has now passed into law, to prevent Englishmen from 
coming to Scotland for the purpose of getting rid of their 
debts by obtaining sequestration after a re^euoe there 
of forty days. To aUow an Englishman to get rid of his 
wife 1^ coming to Scotland, and raising an action of 
divorce after acquiring a domicile by a residence for a 
similar period, seems at lesst equally objectionable. We 
are far from maintaining Lord Campbell's view, that the 
action should not be sustained unless the husband's 
domicile of succession be in Scotland, but certainly resi- 
dence for a bnger period than forty days should be re- 
quired. 

Mr Eraser's answer to Lord Campbell's proposal, that 
no divorce should be granted by the Scotch Courts, ex- 
cept whero the husband's domicile of succession is in 
Scotland, is quite conclusive. What is the domicile of 
succession of a given person ? is often a question of the 
greatest difficulty; and it would be most undesirable to 
have it introduced as a preliminary question in many of 
our actions of divorce. Mr Eraser's iUustration of the 
difficulty of the question, in the case of the learned Lord 
himself, is too apt and too amusing to be omitted:-^ 

"But generalities have far less effect in argument 
than examples. A great succession suit is dearlv m store 
for Scottish lawyers. At the risk of scaring the game, 
I shall state a case that will prove not uninteresting to 
the learned Lord who is so much in favour of the law of 
domicile. In what country is the Lord ChanceUor 
domiciled? Of course, so prudent a man has made his 
will, and * signed, sealcid, and delivered' it accordinff to 
the law of England, with which he is familiar, and which 
he has too easily assumed to be the law of his domicfle. 
If the rede established by the "Bnvj Council in Stanley y, 
Bemes be correct, which requires the formalities of exe- 
cution of a will to be according to the law, not of the 
Elace of execution, but of domicile, then the wiU of this 
igh functionary stands somewhat in peril. His domicile 
at the present moment is clearly in Scotland He is a 
Scotsman by origin, — ^was educated in Scotland, — and 
only left it in his manhood to push his fortune in Eng- 
land. No doubt, he has spent m that country a consider- 
able portion of his life; but his affections were alwap 
centered upon his native land. He has two peerages m 
his family; and both the titles are taken from the county 
of I^e. The title of his son is ^Stratheden,' and he 
himself is * John Baron Campbell of St Andrews.' When 
leisure came with high honours, and a successful career 
was crowned with w^th, where was it that he took up 
his local habitation? Not in England, where his fortune 
had been acquired, but at Hartri^ge, in the county of 
Boxburgh. It is true that he stiU holds the office of 
Lord H^h ChanceUor; but he is Chancellor not of Eng- 
knd alone, but of Great Britain. The Great Sod 
accompanies him to Scotland, and he is only in London 
when the cruel necessity of business compels him to sever 
himself from the land of his affections. This is the case 
of Hog V. LasJUey, where a Scotsman went to England, 
and returned laden with spoil, to buy an estate in Scot- 
land, still keeping up some connection with the mercan- 
tile house in London, through which his fortune had been 
acquired. The domidle of origin was there held to be easily 
aoquired,---i*ust as, in other cases, it has been held to be 
with difiiculty lost. In the case of Sir Hugh Munro, he 
had been absent in England for eleven years; his estab- 
lishment was in London. * There were nis carriages, his 



100 



TEE SOOmSH LAW JOUBNAL. 



[IkoBtAet, 1860» 



ftiniitiTOj hii plate, Ua pictareB, hii Ufanfy, his wines; 
ererjr article of nie or enjcmnent in Ufe aooming to the 
way in which he choie to five:* and yet he was held to 
be a domiciled Scotsman. *There must be residence and 
Intention; readence alone has no effect fer m, although 
it majr be most important as a groona from which to 
infer intention.* Tliere must he, as Yoet says, the 
^firopoiUum UUeperpetuo morandi,* Surely it cannot be 
said that this distinguished individual, whose acts indi- 
cate such a hearty attachment to the countrv of his 
fathers, has any intention of perpetual residence in 
England. His household gods are at Hartrigge; and 
the only circumstance in favour of the English domicile 
is the accident of bong an officer of the Government, 
which many Scotsmen are, and which might ceaae in a 
day by rebellion in the camp. The mere nosseasion of, 
and residenoe in, a house in London, or tiie holding a 
temporary office, doea not create a domicile. The distinc- 
tion between residence and domicile is dear. There maj 
be reaidence without domicile, and domicile without reai- 
dence; rendence is preserved by the act, domicile by the 
intention; and the intention for a Scottish domicile, 
cannot be mistaken. 

"In the elucidation of this case (which may occur in 
reference even to a question of legitim, supposing that 
the hint is taken of executing the will accoroing to the 
formalities of the law of both countries), some curious 
information may be obtained in the inquiry after the 
intention. All the correspondence of the Chancellor for 
years will be ransacked; and the biographies of his two 
great contemporaries, now in his etcritoirey will be made 
good evidence in the suit. The passages which describe 
the love of country, especially on the part of the Chancellor 
of the Edinburgh Umversily, will make these interesting 
documents relevant in the question of intention; and u 
that renowned personage happen to be the survivor, the 
world will be favoured with a commentary upon his own 
biography by himself.'* 



arises. The reports are in most caaeaconsidenblyabbie- 
viated, but as all that is esHntial is retained, this is a 



merit instead of a defect. To every practitioner such a 
collection is convenient and useful, whUe to the practi- 
tioner in the rural districts, who has no access to exten- 
sive libraries, it is invaluaUe. 



DXCIBIONS or THB SUPREME COUBTS OF ENGLAND 

AND Scotland on the Liability or Froprietobs, 
Mabtebs, and Sebvants fob Repabation of In- 

JX7BIE8 ABI8ING FBOM ACCIDENTS AND THE NeOU- 

OENCE OF Pabties. Condensed and arranged by 
William Hat, Writer. Dundee and Edinburgh. 
1860. 

The titie of this book describes correctiy its contents — 
a merit far from being universal in the titie-pages of the 
law books of our day. It contains, in an abridged form, 
the decisions of the English and Scotch Courts upon one 
of the subjects out of which a very large proportion of 
the litigation both in our Supreme and Local Courts 



Address on the Art of Plbaddio. Delivered to tlie 
Glasgow Legal and Speculative Society on Sept. 29, 
1860, by Lord Advocate Mongrieff. 

The Legal and Speculative Society have done weQ in 
asking, and the Lord Advocate in giving his pemussion, 
to publish in a separate form this admirable Address. 
It was a hapinly-diosen t(^ as addressed to such an 
audience, from the great change in court procedure now 
so successfully and thoroughly established. A new ena 
for the prof esBum dates from the passing of the Sheriff 
Court Act, so that now, practitioners in the Courts are 
reaUy entitled to the dedgnation of Advocatea, Pleaders^ 
and Procurators, Solicitora, do not accnrat^y indicate 
their employment, or rather they, like the profession in 
America, embrace both branches of the profession. To 
study the Art of Pleading is then of primary import- 
ance to all who practise in the Sheriff Courts; and in 
exact proportion as this art is studied scientifically, so 
will be the success of the pleader. The Advocate'a Ad- 
dress is therefore well-timed. It is superfluous to add 
that the subject is treated with popular skill and philoso- 
phic breadth ; and the Address leaves the impression that 
the profession of the law is someUiing more elevated, 
than a deadening and hardening practice tends to make 
us suppose. 



ADMISSION OF PROCURATOBa 

NOTICE OF admission. 

Alexander Forbes, writer in Elgin, was admitted a 
procurator before the Sheriff and Commissary Courts of 
Elginshire, on the 29th October, 1860. Chambers, High 
Street, Elgin. 

The following gentlemen were, on 4th December, 
after the usual examination, admitted procurators before 
the Sheriff Courts of Ayrdiire: — ^Messrs James Didde, 
writer, Irvine; Thomas Kerr, Sheriff Clerk Depute, Ayr, 
and Matthew Parker, Ayr. 
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18th Notsmbkb, 1859. 
FIRST DIVISION. 
PxTBB Pbdcbosx, Advocator, v. M'Kbnzh & Com- 
pany, BcBpondents. 
Advocation — Competency of. 
Thib waa an advocation of an action from the Sheriff 
Court of Glasgow. The respondents had sued the advo- 
cator for payment of two bills, but they alleged they had 
been accepted for the accommodation of a third party. 
The respondents were in possession of one of the bills, 
and the Sheriff-Sabstitate (Bell) held the presumption 
was that they had retired it. The advocator averred 
that the second bill had been retired by the party for 
nrhose accommodation it had been accepted; and a proof 
of this averment was allowed by writ or oath of the 
pnrsoers. It was objected that advocation was incom- 
petent where the proof was limited to writ or oath, 
under the 40th section of the Judicature Act 6 Geo. IV. 
cap. 120. The Court sustained the objection, and dis- 
missed the advocation. 



19th Koyemder. 

SECOND DIVISION. 

Tbb Glasgow and Lokdokderry Steam Packet 
Company, Suspenders, v. The Clyde Suipping 
Company, Chargers. 

Appeal to House of Lords— Suspension of Charge. 
It is within the discretion of the Court to sist procedure 
in an action which has been appealed to the House of 
Lords, though no order for service had been obtained; 
but founding on Henderson^ 28th Jan., 1802, M. Appx. 
V, Appeal No. 1, this suspension was dismissed. 



21st November. 

HIGH COURT OF JUSTICIARY. 

Wm. Mackenzie, Suspeuder, v. Col. \Vm. Mabebly, 

Respondent. 

Poaching^Conviction— 2 & 8 WiU. IV. c. 68. 
In September last the suspender had been twice con- 
victed under this Act, but in neither instance had a 
written complaint been presented, no warrant had been 
granted, and no record had been made or preserved. 
The statutory convictions were theouly evidence of there 
having been a charge at all. It appeared that the sus- 
pender had been apprehended by a servant of Col. 
Maberly, taken before a Justice of Peace, and within 
two hours after reaching the Justice's house, had been 
sent to prison. The Lord Justice Clerk said, *' I am 



clear that a person appvehended under the woond seotion 
of the Act cannot be proceeded against without a written 
complaint for offences committed under the first ieo« 
tion." The other Judges concurred, and the santanoas 
were suspended. 



2l8T November. 

HIGH COURT OP JUSTICIARY. 

Archibald Coyle, Suspender, v. John Ksnna, 

Respondent. 

Suspension— Is rogue and vagabond a nomenjuriaf 

CoYLE AND Thomson were in July last charged before 
the Police Court of Glasgow with having, actor or act and 
part, wickedly and feloniously attempted to steal a gold 
watch from the pocket or custody of Dougal M'Coll, and 
with being rogues and vagabonds. The charge craved 
that, on being convicted of the said crime, tliey should be 
imprisoned. The Bailie found the charge of attempting 
to steal not proven ; and that of being a rogue and vaga- 
bond not proven as against Thomson, but found Coyle 
proved to have been a rogue and vagabond, and con- 
victed him of said crime, and adjudged him to be com- 
mitte<l to the prison of Glasgow for sixty days. Rogue 
and vagabond is not found in the sections of the Glasgow 
Police Act (6 & 7 Vict., c. 99), which enumerates the 
offences punishable under the Act. Coyle suspended, 
and argued that being a rogue and vagabond waa 
neither an offence under the Glasgow Police Act nor at 
common law, and the conviction was ultra vires of the 
Magistrates, and not within the terms of the statute. 
The respondent maintained that harbouring vagabonds 
was a police offence, so was being a vagabond. 1679, c. 
74, recognised being a vagabond as an offence, and re- 
ference was mode to TaiVs Justice, 541 ; Barclay* s Digest, 
voce Vagrant or Vagabond; Hame, 1447; Etch ^ Golf 
V. Burnet, 15th March, 1849; J. Shaw J, 72., 201. The 
suspension was incompetent — the remedy should have 
been by appeal to the Circuit Court. Gray v. M^Gill^ 
27th Feb., 1858; 3 Dicino, p. 29. 

The Lord President — **The precedure waa entirely 
wrong, and there could be no doubt of the competency 
of reviewing a case in that position. The Magistrates 
were out of their statutory authority altogether — the con- 
viction cannot stand. I do not know what is the defi- 
nition of a rogue and vagabond, and I have not heard 



one. 



>» 



Lord Justice Clerk — *^My opinion is that being a 
rogue and vagabond is not known as an offence in the 
law of Scotland, and that there is no warrant for inflict- 
ing the sentence in respect of conviction of such a chaige." 
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Lords Deas and Cowan were of opinion that ^^onr prac- 
tioe giyea a good deal of ooantenance to rogue and yaga- 
bcmd being a good charge at common law/* 
Conyictioii aospended. 



28d November. 

FIRST DIVISION. 

Pbtib Dbxw, Sospender, v. The Liquidators of the 

Western Bank, Chargers. 

Suspension — Co-partncry. 

The suspender was charged by the liquidators of the 
Western Bank, as '^ Peter Drew, merchant in Glasgow, 
a partner of the firm of William Drew, merchant in 
Glaagow," for payment of calls on thirty-fiye shares, 
standing in name of ^* William Drew, merchant in Glas- 
gow.*' For the chargers it was stated that William 
Drew, the suspender's father, had died in 1838 — that 
his business had, since his death, been carried on by the 
suspender and his brother Alexander, as a firm under 
the name of William Drew — ^that in 1844 the firm had 
applied for, and obtained, the shares, and the suspender 
had signed the contract with the name of William Drew. 
The suspender stated '*that he had no recollection of 
eyer haying signed any deed of co-partnery of the 
Western Bank." He was ordered to give in a minute, 
admitting or denying his subscription. In his minute 
he '^adhered to his statement on record, that he had no 
recollection of haying adhibited his signature; that the 
signature is not like that which the complainer would 
write; and that he does not admit it to be his hand- 
writing.** The suspension was maintained on these 
grounds. It was erroneously assumed that there was a 
firm of William Drew, and that Peter Drew was a 
partner. The warrant did not call WilUam Drew a 
firm; and the officer could not assume it. 

The shares were bought from the company, and the pur- 
chase was yoid from the director's reports, being false and 
fraudulent. The note was passed on caution. The 
suspender reclaimed, insisting on the note being j^assed 
without caution or restricted caution. 

Lord President — "A nice question is raised in this 
form, whether a decree, taken against William Drew, 
which does not, on the face of it, imply any plurality of 
persons, or a society, is a grouucl for charging the 
partners of a firm carrying on business under that 
name; that is, whether although it may be the province 
of a messenger to find out who arc the partners of what 
is ex facie of a decree a firm; it is also his province to 
find out whether a decemiture ex facie against an 
individual is against a firm or against an individual. I 
think the note should be passed only with caution.** 

The other judges concurred. 



23i> November. 

SECOND DIVISION. 

Joseph Jokl, Petitioner, v. Wm. Gill, Bespondent. 

Recall of Sequestration— Imperfect designation— Fraud. 

This was a proceeding on petition for recall of a seques- 
tration. On 10th June last, it was decided that the 



bankrupt was sulject to the jurisdiction of the Courts in 
Scotland. The other grounds stated for recall were (1) 
the designation in the petition was defoctive; (2) the 
sequestration was fraudulently obtained; and (3) there 
was no mandatory for the concurring creditors; and 
these had been remitted to the Lord Ordinary. The 
first and second of these were only insisted in. Gill*s 
designation, as given in the Gazette^ was, ^* William 
Gill, sometime residing at Park Villas, Richmond, in 
the County of Surrey, and now residing at Tobermory, 
in the island of Mull, and County of Argyle.** This de- 
signation was alleged to be defective and imperfect, as 
Gill was a barrister, and best known by that dengna- 
tion, had lived in chambers in Lincoln*s Inn, at Bays- 
water, and Hamburgh. That he had given this defec- 
tive designation in order fraudulently to steal out a 
discharge of the claims of his creditors. The Lord 
Ordinary refused the petition for recall. The petitioner 
reclaimed. 

Lord Justice Clerk — " In awarding and recalling se- 
questration we are not exercising any discretion. We 
have the statute, and the statute only, for our guide, and 
are bound to disregard all considerations of mere equity 
and expediency. I am of opinion that we cannot sus- 
tain these grounds for recall. Whatever is a good de- 
signation for a summons or any other formal writ, is a 
good designation in a petition for sequestration. The 
allegation founded on seems to me totally insufficient to 
support a case of fraud. I am therefore for repelling 
that objection also.** 

Lord Cowan concurred; Lord Benholm dissentient. 



25th November. 
FIRST DIVISION. 

Henbt Sandebsom, Suspender, v, Tbos. Less ako 
Wh. Bbown, Respondents. 

Public right— Golfing— Servitude. 

In 1670 Lord Lauderdale granted a charter of Novo' 
amus in favour of the Bailies and community of Mussel- 
burgh, by which they hold the links of that burgh. The 
burgh property is presently held by trustees under a 
private Act of Parliament. By a clause in that Act, the 
claim of the inhabitants to the privilege of recreative 
exercise and golfing on the links is specially reserved. 
In 1851 the trustees feucd part of the links to the respon- 
dent Brown for building purposes. The suspender, as 
one of the inhabitants, a burgess and a member of the 
Golf Club of Musselburgh, presented a petition for inter- 
dict against Lees, as the clerk to the trustees and the re- 
spondent Brown, to prevent the trustees granting farther 
feus, and Brown proceeding with his building. The 
suspender alleged that from time immemorial the bur- 
gesses and inhabitants had used the links in the manner 
reserved in the Trustees* Act, and that the feu would de- 
prive or limit the right. To avoid a jury trial, parties 
agreed to certain admissions — on the one hand, that cer- 
tain portions of the links had been feued and built on in 
1809, that it had been used for races, and the pasturage 
was usually let; on the other, that from time immemorial 
the links had been used by the inhabitants as alleged. 
The BUfl^pender then maintained that the right in the 
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Magistrates, now the trustees, was qualified by the im- 
memorial posaeflBion and use as averred by the inhabi- 
tants, and they, the Magistrates or trustees, oould do 
nothing inconsistent therewith. The Court affirmed this 
yiew, passed the note, and granted interdict. 



25th November. 
SECOND DIVISION. 
Mrs Douglas Guthrie or Urir, Suspender, v. Robert 
LuHSDEN AND OTHERS, Liquidators of the Western 
Bank, Bespondents. 

Contributory — Calls — ^Illiquid Claims. 
In September, 1858, the suspender had twenty shares of 
the Western Bank registered in her own name. Her 
son succeeded his father as agent in Kilmarnock for 
that Bank, and, as security for him, she transferred her 
twenty shares to the Bank. He ceased in October, 
1855, to be the Bank's agent. The shares remained in 
the Bank's name till August, 1857, although the sus- 
pender averred that she demanded the re-transfer in 
October, 1855, on her son ceasing to be the Bank's 
agent. At the date of the re-transfer, the shares were 
valueless, and worse, as they entailed great liabilities. 
The Bank was then known to be in difficulties, and it 
soon after stopped payment. In December, 1857, the 
Bank was registered, and resolved to wind up, and in 
February, 1858, the liquidators were appointed. The 
decree now sought to be suspended was obtained in 
December, 1858, for a call of £100 per share, under the 
5th Section of the Joint Stock Companies' Amendment 
Act (1858), 21 and 22 Vict., c. 60. The grounds of sus- 
pension were, that the shares had been held by the Bank 
as security for her son, and the delay in re-transferring 
the shares, as well as the mala fides of the directors, the 
losses and mismanagement of the Bank, and the false 
and deceptive balance sheets. Held, by the Court, 
that as the daim for damages was not so stated as to be 
instantly liquidated, it must be held as illiquid, and 
could not be pleaded against a call made by the liquida- 
tors, under the Winding-up Acts. 



2d Degrbiber, 1859. 

FIRST DIVISION. 

Mrs Barbara Robertson or Grant v. Grant's 

Trustee, 

Intestate Succession — Scnid Hares Semper Hares, 
Robert Charles Grant, advocate in Aberdeen, died 
on 22d March, 1828. A few days before his death he 
had executed a trust settlement, conveying his lands of 
Balgowan and others in trust for charitable purposes. 
His father, Charles Grant, was then his nearest heir, 
and he threatened a reduction ex cajnii lectin unless the 
trustees agreed to proposals which he made. The 
trustees did agree to these, and Charles Grant ratified 
his son's settlement, and, on the re- conveyance, tbc 
trustees were infcft in August, 1823. Charles Grant 
was the father of the pursuer, (who was born on 13th 
December, 1824) but was only legitimated by the 
marriage of her parents on 8d July, 1827. This was an 
action of reduction of Robert Charles Grant's trust 



settlement, Charles Grant's ratification, his titles, and 
those of the trustees. The grounds of reduction werei 
that Charles Grant's right, as heir of his son, was de- 
feasible, and became so by the pursuer's birth. The 
defence was, that the deeds granted by Charles Grant, 
the then only existing heir, validated the titles in favour 
of the defiBnders. The Lord Ordinary (Neaves) sus- 
tained the defences, and dismissed the action. In his 
note, he stated that there was no case on the point; but 
that there was a train of authorities which was explicit, 
and seemed to fix the hiw, and he quoted— iStotr, 3, 5, 
50; Bankton^ 8, 5, 56, and Erskine^ 8, 8, 76. The 
pursuer reclaimed, when minutes of debate were ordered. 
Parties cited the following authorities: — Blackwwxts 
case noted in Stair^ 3, 5, 50; Bruce v. Melville^ M. 14, 
880; Mountstewart, M. 14, 903; MacKinnon, M. 6566, 
5279, 5290, 5, B. S., 849; BeWs Principles, 1642; 
Craig, 2, IS, 41; Inst, 3, 2, 6; Difj., 88, 8; C. 1, Sec. 
8, and C. 88, 16, S. 6; Pothier Tr, sur sue, Vol. I., 9; 
Mare's Stair, 323; Morton v. JCglinton; 6 BelCs Appeals, 
136. 

Lord President — '*The point we have now to deter- 
mine is the efficacy of the deeds granted by Charles 
Grant, as heir of his son Robert. Assuming Robert to 
have died intestate, Charles was the heir of Robert, 
and, as such, entitled to take up the estate by service as 
heir. I think that preposition was not disputed. The 
question raised is as to the character of the right which 
he took up, and the power it gives him over the estate. 
Ib it a limited or defeasible right? Defeasible by coming 
into existence of a nearer heir, and in the meantime 
limited, so that till the possibility of that event is ex- 
cluded, he has no power of disposal over the property. 
Or, is it a right under which he has a power of disposal 
which may be exercised by him like any other heir? I 
am of opinion that in this case the reduction is not well 
founded, and that the Interlocutor of the Lord Ordinary 
is substantially right." 

Lords Ivory and Deas concurred; dissentient, Lord 
Curriehill. 



2o December. 

FIRST DIVISION. 

J. A. Stewart Nicolson v. Sir Michael S. Stewart. 

Testate succession — Entail of pro indiviso share^Com- 

petency of — Conditional possession — Exclusion of heir 

in possession by birth of nearer heir. 

Sill Thomas Nicolson, Bart, of Camock, at his death, 
held that estate in simple. He left three daughters, 
who were served heirs portioncrs. Helenor, the eldest, 
was married to Sir John Shaw of Greenock. In 1711 
she executed an entail of her pro indivisio share in favour 
of her only daughter Margaret, wife of John, afterwards 
Sir John Houston, and the heirs male that shall not suc- 
ceed to the estates of Greenock or Houston, and so on of 
any subsequent marriage. A supplementary deed of en- 
tail was executed in 1722, altering certain of the substi- 
tutions, but these were not affected by the present action. 
Margaret Shaw, wife of Sir Jolm Houston, succeeded to 
the estates in 1722. In 1745, as the result of previous 
judicial proceedings. Lady Houston's share of Carnock 
was separated from those of her sisters. As the eldest 
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bair porticmer, she obtained the Mandon House, and, by 
parchaae, certain other portions of the estate. Lady 
Houston's sisters never disponed the share of the estate 
which had been deolared to belong to her. Sir John 
Houston, Lady'Hoi]ston*s only son, married Helenora, 
eldest daughter of Charles, Lord Cathoart Sir John 
having died without issue, John Stewart, his nephew by 
his sister Helenor, wifb of Sir Michael H. S. Stewart of 
Blackball, succeeded him. He was served beur in special 
to his uncle, and was infefb in 1752. John Stewart 
having succeeded to the estate of Greenock, propelled 
Camock to his brother, Houston Stewart, in 17(i3. On 
the procuratory contained in this deed he obtained a 
Crown Charter, and was infeft thereon in 1764. He was 
succeeded by his son Michael, who was served heir and 
infeft in 1786. Sir M. S. Stewart succeeded to Greenock 
in 1812. In 1813 he conveyed Camock to his son 
Michael, and having ezpede a Crown Charter, he was in- 
feft thereon. In 1 825, Sir Michael succeeded to Greenock, 
and Camock was claimed by his younger brother, Ad- 
miral Sir Houston Stewart. The present Baronet was 
shortly afterwards bom, and Camock fell to him. He 
possesBed it till 1838, when he succeeded to Greenock. 
J. A. Stewart Nicolson, the present Sir Michaers im- 
mediate yoanger brother, was served heir in special to 
his father, and was infeft in the estate of Camock. Li 
1851, Mr J. A. Stewart Nicolson sold Camock to his 
brother Sir Michael for £50,000, but as his title was an 
entail, the sale was under the condition that he should 
have his power to sell declared. He accordingly the 
same year raised an action of declarator, and Sir Michael 
presented a suspension as of a threatened charge. Mean- 
time Admiral Sir H. Stewart had brought a reduction of 
the disposition of 1813, and the titles following thereon, 
on the ground that the succession previously appointed 
had been thereby altered. He became also defender in 
the declarator. The declarator and suspension were 
conjoined. 

The late Lord Handyside, before whom the actions 
came to depend, decemed in the Admiral's reduction in 
terms of the conclusions, assoilzed the defenders in the 
declarator, and sustained the reasons of suspension. Mr 
Nicolson reclaimed. Before the reclaiming notes were 
heard, a son was born to Sir Michael, and appearance 
was made for him in the processes. He was thereafter 
sisted as a party, and lodged defences. The Court re- 
mitted the declarator and suspension to the Lord Ordi- 
nary, as well as the Admirals' reduction. The record 
was opened up in the declarator and suspension, the 
Minor*s defences, and an additional note of pleas in law, 
were admitted. The other cases were debated before 
Lord Handyside, who, in the declarator and suspension, 
and Admiral H. Stewart's reduction, in substance re- 
peated his former judgments, and in the Minor's action of 
irritiancy and reduction, pronounced in his favour. Mr 
Nicolson reclaimed. In a written argument, ordered by 
the Court, he maintained three points — (1) An entail of 
a pro indivlso share of an e^itate was ineffectual, and, if 
so, Lady Shaw's deeds of 1711 and 1722 were invalid; 
(2) If the deeds of 1711 and 1722 did constitute a valid 
entail, these were superseded by the deed of 1763, and 
that not having been recorded at the date of the sale of 
Camock, the sale was good; and (3) the cases quoted, 



particularly MacKinnon's first case, settled two points 
in taihded succession, (1) if there was no heir in titero, 
the nearest heir in existence was entitled to serve and 
take up the succession; (2) a nearer heir coming into 
existence before the estate was sold, the remoter heir 
who had served, was bound to denude; but wbere the 
heir served had sold the estate, the nearer heur coining 
subsequently into existence, was barred from challenging. 
It was contended on the other side (1) that the deed of 
1711 was a valid entail. It was competent to entail a 
pro indiviio share of an estate; (2) the deed of 1763 was 
not a new entail, it only propdled the succession; (3) 
Mr Nicolson was never truly fiar of the estate. He could 
only be conditionally fiar until the appearance of a 
nearer heir, or all possibility of one was exhaosted. The 
arguments for the minor were substantially those urged 
against Mr Nicolson by the other parties. 

Lord President — *'The question is, whether an entail 
of a pro indiviio portion of Unds can competently be made? 
On that point I do not think there is room for doubt. I 
think it is competent so to entail. It was so held in the 
case of Stirling. I stated in a former case, that I adhered 
to the law laid down in the authorities as to intestate 
succession. Li regard to testate succession, I think the 

authorities lead to a different result. I think they recog- 
nise a distinction — a distinction which I am not prenareid 
to say, is altogether groundless. Whether it would be 
sufficient were it new, is a different question. But I see 
the basis of a very strong argument that a party taking 
an estate, under a special destination, has a possession 
limited by the condition that he shidl possess no power 
over it, beyond that which is consistent with the course 
of succession pointed out in the conditions attached to the 
conveyanciB. I see ground for arguing that in such cir- 
cumstances, the party gets a conditional and qualified 
interest in the estate ; and after that distinction has been 
sanctioned by repeated judgments, I am inclined to think 
that if this case turned upon Uiat, I would give effect to 
it. If that be so, it is unnecessarv to go into an jr farther 
questions as to the interests of the party in this estate, 
fbr if this alone is a quality of his possession, it is clear 
he had no power to sell. If, then, it was incompetent 
for Sir Michael Shaw Stewart to have purchased it, so 
that if the entoil of 1711 and 1722, is said to have fallen 
by reason of the division, and the deed of 1765 is held to 
be an entail invalid, I think the sale cannot stand. In 
either view of the case, therefore, we must arrive at the 
same conclusion, that the suspension against payment of 
the price is well founded, that the declarator is well 
founded, and that the reduction is well founded." 
The other Judges concurred. 



3d Dkcember. 

FIRST DIVISION. 
The Aberdeen Town and County Bank, Appellants, 
V. The Scottish Equitable Assurance Company, 
Respondents. 

Sequestration — Service — ^Declinature of Judge. 

The Lord Ordinary may renew an order for service in a 
sequestration, which from some reasonable cause has not 
been carried out. 

Lord Deas had stated at a previous hearing of the 
caube, that he was a shareholder in the respondents 
company, and raised the question whether he was entitled 
to decline; after consulting the other Judges, the Lord 
President said the Court was of opinion that the declina- 
ture of Lord Deas ought to be sustained. Declinature 
sustained. 
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8th Decembbr, 1869. 
FIRST DIVISION. 

John Kooocn & Otbebs, Petitioners, v, C. Stewabt 

AKD Others, Respondents. 

Trust — NohUe Officium^ exercise of. 

Tub petitioners, tmstees of the late Stewart of Friar- 
land, presented a petition craving powers from the 
Coart to borrow £3000, on the security of the trust 
estate, to pay calls of the liquidators of the Western 
Bank upon thirty shares of that bank held by the 
trustee. The Lord Ordinary dismissed the petition, on 
the ground that the authority asked could not be com- 
petently granted under the summary application. In a 
note he pointed out the reasons of the distinction between 
factors, loco tutotis, tutors dative, and tutors nominate, to 
whom powers of sale were sometimes given — (Somerville^ 
14 S, 461; Crawford, 1 D. 1183; BeUamy, 3d November, 
1864; Morrison^ 19 D, 493; CampbeWs Triuttees, 1 D. 
163, j- Henderson, 8 D. 1049; ErskMs Trustees, 13th 
May, 1829) — ^that these were officers of the Court, whose 
duties were defined by the law itself, and the Court had 
the power to say what the extent of their powers were. 
In applying for extraordintiry powers, by law and custom, 
it was by summary petition the application was made. 
The case of trustees is different. They derive their 
power from the Trust Deed alone. The Court may 
interpret it, but they cannot confer any power which is 
not implied in the Deed. The petitioners reclaimed. On 
advising a Minute containing the grounds and authorities 
on which the application was founded, which had been 
ordered by the Court, and submitted to the whole 
Judges, the Ijord-Frcsident (who delivered the opinion 
of the Court) said — '^ We are of opinion that it is not 
competent for the Court, in the exercise of its noUle 
officium, to confer such powers on the trustees." 

The petition was dismissed reserving to the petitioners 
to adopt any other course of procedure to which they may 
be advised. 



8th Decemder, 1869. 
FIRST DIVISION. 

Patbick Gkaham 17. William Dowdy. 
Proof— Donation. 
TiiE representatives of the late Mr Williamson applied 
to the defender for payment of £60, "being the amount 
of cash advanced and lent by Mr Williamson to the 
defender.^' The defender denied that he had received 
any such loan. In answer to a letter the defender 
wrote— "I beg to state that whatsoever I got from the 
late Mr Williamson I received as a present, with a 
hearty welcome, as a gift.*' The Sheriff-Substitute and 
Sheriff held that the loan wss established, but the Court, 
-without hearing the defender's counsel, recalled the 
Interlocutors, and assoilzied. 



18th December, 1860. 
FIRST DIVISION. 

Rev. Wm. Graham v. Rev. Wm. Sbuth. 

Patronage— Oaths— ;/tfs-Jevo^Ui(?K, 

NoBm Lbith was erected into a parish by Act of 

Parliament 1606, o, 27, and the patxonage was eonfened 



on the '^haill inhabitants.*' On the death of the last 
incumbent, the pursuer and defender were candidates 
for the cure, and they lodged, on 4th end 6th Oetober, 
1868, with the Moderator of the Presbytery, deeds of pre- 
sentation. The pursuer*s presentations were signed by 
910, and the defender's by 1900, inhabitantB. Patrons, 
by 10 Ann, c. 12, must ta^e the oaths of allegiance and 
abjuration, and subscribe the assurance before presenting; 
and, by 6 Oeorgo I., cap. 29, every person, before being 
licensed to preach, or ordained a minister, must take 
and subscribe certain oaths pointed out in the Act before 
the Quarter Sessions or the Sheriff, of which the Clerk 
of Court is to grant a certificate. Any patron prssent* 
ing an unqualified person, the presentation shall be void, 
and shall not interrupt the lapse of the period within 
which he may present. The Act 21 and 22 Vic., cap. 
48, substituted a single oath for the oaths of allegiance, 
supreumcy, and abjuration. This Act was passed on 
23d July, 1868. Those patrons who presented after 
2Sd July, took the oath prescribed by the last Act. 
The presentees, with their acceptances, produced ccrtifi* 
oates, Mr Graham, that he had taken the oath pre- 
scribed by 21 and 22 Vict., c. 48, and Mr Smith, that he 
had taken the oaths of allegiance and assurance. It was 
agreed to sist farther procedure in the Presbytery, to 
allow the questions between the presentees to be settled 
in the Civil Court, and this action of declarator was raised 
by the pursuer, to have it found that he had been presented 
by a minority of the patrons; that the defender had not; 
that he had not taken and subscribed the oath appointed 
by 21 and 22 Vic, cap. 48 before his acceptance, and 
within the six months allowed by law for filling up a 
vacancy in the church and parish, and was debarred 
and excluded from accepting thereof. The Lord Ordi« 
nary (Neaves) found the pursuer's objection to the 
defender's presentation not relevant; that although it 
was necessary for patrons to take the necessary oaths, 
the proof of having done so was not restricted to any 
certificate, but might be instructed by other babOe evi* 
deuce, and he remitted to Mr George Roes, advocate, to 
examine the presentations and relative oaths, and to 
report. The pursuer reclaimed and argued that the 
only evidence of the defender having qualified, was the 
certificates lodged with the Presbytery, and these showed 
that he had not qualified. The defender maintained 
that what the law required was the ft^t of the oatha 
having been taken, and if a certificate were indispensable, 
a presentee might qualify before ordination, and he was 
not limited to the six months. The Court adhered, and 
refused the notes. 



14Tn Degembed, 1869. 

SECOND DIVISION. 

William Smith t* . Allan & Potntsb and Ojanns. 

Deposit— Contract of— Bonded Warehouse— Sale- 
Delivery. 

George Fiklat, a spirit dealer in Gkagow, cndeied 
from the pursuer, a distiller at Benrinnes, 9 cades aqua. 
They were directed— "Duty-Freo Warehouse, AUan h 
Poynter's Bond, Ann Street, Glasgow," and on the 

B 
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left-hand corner of each of the cards, bearing the ad- y 
dresB, were the words, *^ George Finlay." The casks 
thus addressed were received by the defenders on 80th 
January, 1854, and warehoused by them. In their 
books the whisky was entered in name of Finlay, and 
the warehonse rent was charged to him, but both with- 
out his knowledge. Finlay had received no order for 
delivery of the whisky, bat he had received an invoice 
in the usual terms, describing the quantities in each 
cask, and the mode of transit to Glasgow. The pursuer 
drew a bill on Finlay for the price of the whisky; but 
this was not accepted. Finlay became bankrupt. The 
pursuer, in May, 1854, phiced the unaccepted bill, with 
the discount, to the debit of Finlay. Previous to his 
sequestration, Finlay had repeatedly applied to Steven, 
the pursuer's Glasgow agent, for an order for delivery of 
the whisky, which he refused to give. Tliis was, how- 
ever, not known to the pursuer. On 6th March, in 
consideration of an advance of £60 by R. Buchanan of 
Glasgow, Finlay gave an order in his favour on the 
defenders. On 12th April Buchanan sold the whisky to 
Ewiog, and granted him a delivery order addressed to 
the defenders; and the duty having been paid, tho 
whisky was delivered by the defenders to Ewing. The 
pursuer sued the defenders for the value of the whisky, 
amounting to £82 68 Id, and an issue was adjusted to 
try the question whether, having received the custody 
of the whisky, they had wrongfully parted with it? The 
case was tried before the Lord Justice Clerk and a jury. 
A special verdict was returned, which embodied the 
facts already stated. On the practice of the trade, the 
Jury further found, that keepers of general bonded 
warehouses are not in use to deliver to purchasers of 
whisky (though known to them), whisky warehoused in 
tho manner proved in this case, without requiring a 
delivery order from tlie distiller, or authority from him, 
other Uian is implied by his sending the casks addressed 
in the manner proved in this cose; and as matter of 
practice between the parties, that whisky so warehoused 
had never been delivered until paid, and an order for 
delivery produced. The jury found that the defenders 
had pitted with the custody of the whisky; but did not 
find whether, in so parting with it, they had acted 
wrongfully. 

On motions to have the verdict entered, the de- 
fenders maintained that the sale to Finlay had been 
completed, and the property had passed to him. The 
goods were addressed to him, aud the case was the 
same as though they had been sent with an address by a 
carrier. The carrier would be justified in delivering to 
the party to whom they were addressed. 

Lord Justice Clerk — "The relation between the ware- 
housekeeper and the de^)ositor was, that they were bound 
together by the contract of deposit by which the deposi- 
tory was bound to keep the goods in safe custody for 
behoof of the depositor. The depository, in such a con- 
tract, is no more entitled to part with the goods to any 
one, except the depositor, or some one having his autho- 
rity, than to destroy them or apply them to his own use; 
and as I cannot find, in the special verdict, anything 
amounting to such authority, we must deal with this as 
ft verdict for tho pursuer, and hold that in parting with 
the whisky, tho defenders acted wrou^^fully." 



The other Judges concurred, and the Court found 
accordingly. 



17th Decembbr, 1859. 
FIRST DIVISION. 

DaKIKL MACFARLA27E V. The LORD ADVOCATE. 

Excise— Leakage — ^Romission of duty — Jurisdiction of 

Court of Session. 

The pursuer sued the Lord Advocate, as representing 
the Commissioners of Inland Revenue, for payment of 
£50 7s 4 J-d, the price of a quantity of whisky which had 
been seized and sold by the Excise for payment of cer- 
tain duties on 140 gallons of whisky, which the pursuer 
had refused to pay. The pursuer, in July, 1856, sold 
ten puncheons of whisky to Messrs Black of London- 
derry, and on their arrival had been deposited in a 
duty-free warehouse. When in the warehouse, it was 
discovered that from leakage only eight gallons remained 
of tlie 140. This had been caused by a number of small 
holes in one of the puncheons. In terms of 11 and 12 
Vict., cap. 122, sect. G, application was made for a re- 
mission of the duty. The Commissioners caused inquiry 
to be made, but declined to remit, as in their opinion it 
was not a case of unavoidable accident such as the 
statute contemplated. Thereupon the pursuer raised 
this action. 

The Crown maintained (1) that the power of remit- 
ting duty was confined to tho Commissioners of Inland 
Revenue, and they having investigated and refused to 
remit, the Court had no jurisdiction; and (2) assuming 
the Court had jurisdiction, the pursuer was not entitled 
to succeed, in respect the loss had not arisen from acci- 
dent, as he alleged, but was caused by his negb'gence 
and want of care. 

Tlie Lord Ordinary in Exchequer Causes (Ardmillan) 
sustained the defender's first plea in law, and dismissed 
the action. 

The pursuer reclaimed, but the Court adhered. 



17th Decembeb, 1859. 

FIRST DIVISION. 

The Duke ok Argyle (Callender's tutor-nominate) r. 
James Robertson & Others. 

Mussel-scalps — Sea-shore — ^Fishings. 

This was an action of dechirator, conjoined with an ad* 
vocation of a judgment of the Sheriff of Argyle in a 
process of interdict at the pursuer^ instance against tho 
defender and others, fishermen in Campbelton. In the 
petition for interdict it was craved that the defenders 
should be interdicted from carrying away, disturbing, or 
interfering with the mussels or mussel brood on the sea- 
shore of the lands of Ardkinglass and others, which lie 
along the shores of Lochfine, and are the property of tho 
pursuer's ward. Mr Callender is infeft in thcso lands, 
^* with fshings, and in tho lands of Danderawo and 
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others, with salmon fishings and other fisliings as well in 
salt as in fresh waters;** but there is no express grant of 
the mussel scalps which lie, ex adveno, of his lauds, nor of 
those of his superior the Duke of Argyle. The defenders 
maintaioed that a clause cum piscationibus could not 
carry right to take oysters, mussels, and other shell-fish, 
even with forty years' possession — that a special grant 
was necessary — tliat the pursuer had not possessed for 
forty years — ^that the mussels having been taken below 
high-water mark, the pursuer could not exclude the 
public, because he had no grant of the sea-shore, and 
that the public having from time immemorial taken 
mussels, they wore entiUed, nirithout interruption, to con- 
tinue to do so. 

On a proof being led, the Sheriff-Substitute decerned 
in favour of the petitioner, and interdicted accordingly; 
but on appeal the Sheriff recalled the interlocutor and 
assoilzied Uie defenders, reserving to the pursuer to bring 
a declarator. The declarator was brought and conjoined 
with the advocation, and the Lord Ordinary (Mackenzie) 
sustained the defences in the declarator, and assoilzied 
the defenders, and repelled the reasons of advocation and 
remitted simpUcUer to the Sheriff. 

The pursuer reclaimed, and cited Miss Erskine of Dun 
T. The Magistrates of Montrose; Ilume^ p. 558; Stair, 2, 
8; Grants M. 12, 801; Portland v. Gray, 15th Kov., 
1832; but the Court adhered. 



2l8T December, 1850. 

FIRST DIVISION. 

Andrew Brown, Advocator, v. Joun Scott and 
Mandatory, Respondents. 

Poinding the ground — ^Tenant — Proprietor — ^Heritable 

Security, 

Scott and Mandatory raised an action of poinding of 
the ground against Brown, the advocator, and others, in 
the Sheriff Court, Glasgow. Brown was described as 
** tenant or occupant '^ of a self-contained house erected 
on a piece of ground over whicli Scott held a bond and 
disposition in security. Pctric the owner, who had 
granted the bond, was also one of the defenders. The 
conclusion against Brown was limited thus — ** but in so 
far as relates to the said Andrew Brown, to the amount 
of the rents only which may be due and payable by him 
for his occupation and possession." Brown entered ap- 
pearance, and the record was closed on the summons 
and a minute. In his minute the advocator denied that 
he was a tenant. He had been in terms with Fetrie in 
1857 to purchase the property on certain conditions. 
Under that agreement the advocator had entered into 
possession, although the conditions hod not been ful- 
filled. The house was defective in essential particulars, 
a submission had been entered into in October, 1857, 
Petrie became bankrupt, and his trustee did not sist 
himself in tlie submission, nor did he adopt the agree- 
ment of sale. The advocator could not therefore obtain 
implement of the agi'eement, and it was at an end, and 
he had been warned and was rearly to remove. * He had 
also sustained damage by Petrie'ii uon-implcmeut. In 
any event the pursuer could only stand iu the somo 



position as Petrie, and could not approbate and repro- 
bate the agreement. The Sheriff-Substitute repelled the 
defence, to which the Sheriff, on appeal, adhered. 

Brown advocated and argued that as the oondnsicma 
against him were only for rents due, it was a sum- 
mons for nothing, as he was not a tenant, and cited 
2 Bell Com, 59; Erskine, 2, 8, 88; CoUet v. Balermino^ 
M. 10,550; BelVs Diet. Y. Poinding of the Ground; Camp' 
bclVs Trustees v. Paul, 13th Jan., 1835; Graham v. 
Gordon, IGth Jan., 1843. 

The respondents contended tliat rents were duo for 
occupation, whether the occupier was tenant or not, un- 
less it could be shown that he was entitled to sit for 
nothing. 

Lord President — " The advocator says he is not tenant, 
did not enter as tenant, and was not in posseerion as 
tenant; and that being so, I think the limitation in the 
summons puts an end to the case as regards him. It 
will not do to take equivalents in a case of this kind. It 
will not do to say that if he is not due rent he is due 
something eUe in its stead. That is not the question 
before us. It may be competent for them yet to bring 
an action of maills and duties, but it would be sufBsring 
an undue laxity of procedure in diligence to hold that 
this gentleman is in any way liable under this summons 
as framed. I am therefore for advocating the cause, and 
recalling the interlocutors of the Sheriff." The cause 
was advocated, and the advocator assoilzied, with ex- 
penses. 

Lords Ivory and Curriehill concurred — ^Loxd Deas 
dissentient. 



22d December, 1850* 

FIRST DIVISION. 

Lord Somervillk and Others l\ Robert Smith. 

Right to fish for salmon or trout — ^Interdict. 

Lord Somervillk and others, his tenants, presented a 
petition for interdict against Smith, "from trespassing 
on his, the petitioner's, lands, or from fishing therefroOi 
in the river Tweed, and from wading therein, or from 
standing on the property of any otlier person through or 
along whose lands the said river flows, within the 
bounds of the petitioners* salmon fishing.^' 

Lord Somcrville is proprietor of Lauglee, on the left 
bank of the Tweed, and has the right of salmon fishing 
from Newstead Mill to Gala Mouth on the Tweed. Mr 
John Smith and Mr Reid are proprietors of lands on the 
right bank of the river, opix)6ite to those of Lord 
Somcrville. ^Ir Robert Smith is a son of Mr John 
Smith. On 11th June, 1855, he was fishing with trout 
rod and flies from Mr Roid's property, and in a salmon 
cast, when Purdie, a watcher of Lord Somerville^s, who 
wiis fishing from the other side, desired Smith to cease; 
but as he refused to do iso, the petition for interdict was 
presented. Smith stated iu defence — (1), A title to 
salmon and other fishing docs not include trout fishing. 
(2), A right of trout fishing is inherent in every pro« 
prictor of lauds on the bank of a stream. (3), That this 
right is communicable. (•^), That at the time in queatioa 
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he was fishing for trout, and with tront tackle; and (5), 
that he was so doing with consent of his father and Mr 
Reid, the proprieton of the grounds over which he was 
fishing, and whose rights he was exercising. 

The Sheriif-Sabstitute pronounced an articulate In- 
terlocutor, and allowed both parties a proof. On appeal, 
the Sheriff altered and limited the proof of tbo peti- 
tioners to the facts contained in article 4th of their con- 
descendence, which was substantially that part of the 
prayer of the petition giyen above, and to the defender 
a conjunct probation. From the proof it appeared that 
Smith had not been wading, that he had been using 
trout tackle, and in a salmon cast. The Sheriff-Substi- 
tute pronounoed an Interlocutor repelling the defences, 
and continuing and confirming the interdict. The 
Sheriff adhered on appeal. The defender tlicu adyocated. 
The Lord Ordinary (Ardmillan) recalled the Interlo- 
cutor and interdict, and refused the petition for interdict. 
The pursuer reclaimed. 

The proceedings were intended to raise the question 
whether the proprietor of salmon fishings bad or had not 
an exclusive right, not only to fish for salmon, or other 
fish of the salmon kind, but also the right to fish for 
trout, and to exclude any neighbouring proprietor who 
had no right of salmon fishing, to fish for trout, even 
from his own lands. 

Lord President — "I cannot help thinking that in the 
present position of matters it is very difficult to sustain 
the interdict which has been granted. I am not aware 
of any law for holding that fishing in a salmon cast is an 
illegal act on the part of a trout fisher under all circum- 
stances, and whatever be the nature of his right. 

" Salmon fishing is an important right. Tlie fish mny be 
in various parts of the river, and the salmon fisher is under 
no restraint, that I know of, in regard to where ho fishes 
in the river. Nor am I aware of any law for restraining 
a trout fisher from fishing for trout wherever they may 
be found. It is said in one of tho pleas here, that the 
proprietor on one side is not entitled to cost his line be- 
yond the centre of the river. I am not aware of any 
law for that cither. But on the particular ground lierc 
taken by the Sheriff, I do not think the interdict can be 
supported, and therefore it roust be recalled." 

The other judges concurred. Interdict recalled and 
petition dismissed. 



24tu December, 1859. 
FIRST DIVISION. 

J. & B. SMmi t\ J. & G. AlKMAK. 

Lien — Usage of Trade — ^llight of Retention. 

On 8th October, 1857, J. & B. Smith sold to William 
Smith & Co. a quantity of goods, which were sent to 
Aikmans* to scour and finish. On 2l8t October W* 
Smith & Co. were sequestrated. J. & B. Smith & Co. 
presented a petition to the Sheriff craving that Aikmans 
should be ordered to deliver up the goods. It was 
averred in this petition that W. Smith & Co. had been 
guilty of fraud in purchasing and taking delivery of the 
goods, with the knowledge that they were insolvent. 
W» Smith & Co.} and their trustee, though called, did 



not appear, and were held as confessed. Aikmans ap- 
peared and stated that they had for years scoured and 
finished goods for W. Smith & Co., and particularly for 
five months in 1857, for all which they owed the sum of 
£255, and that they held the goods in security of the 
general balance due them. They also averred a special 
practice with the bankrupts, and a general usage and 
practice of the trade, to hold a lien over goods for pay- 
ment of a general account, and pleaded their right to 
retain. J. & B. Smith averred that the debt due by 
the banknipt was one unconnected with the goods in 
question, and for which they could only claim as 
creditors. The Sheriff allowed a proof as to the usage 
averred, which, on having been taken, the Sheriff-Sub- 
stitute found the usage established, and Aikmans entitled 
to retain, to which the Sheriff, on appeal, adhered. J. 
& B. Smith advocated. They argued that it was a 
general rule of law that -there was no lien or right of 
retention in security of a general balance, unless a usage 
of trade to the contrary was established ; but the usage 
proved was uncertain — ^local and recent. 

Lord Curriehill delivered the opinion of the Court — ** It 
is not disputed that the law itself, apart from usage, does 
not warrant a claim on the port of a manufacturer of re- 
tention of goods in his custody, save for payment of the 
expense of performing the operation of scouring on the 
goods in dispute. To that extent it is conceded that the 
claim of the scourers is well founded; but is retention 
available for a prior account, in virtue of an exceptional 
rule alleged to have been introduced by the usage of 
trade ? That depends on the proof. It is not established 
that there is a universal usage applicable to the whole 
country, that scourers have a right of retention different 
from what the law allows. In order that what is law in 
this country generally shall not receive effect in any par- 
ticular locality, the usage requires to be long, continuous, 
and invariable. The party founding on tho usage has 
failed to prove it.^* 

The Court advocated tho cause, and recalled the Jn* 
terlocutors. 



8rri OcTOBKii, 1859. 
CIRCUIT COURT, GLASGOW. 

Robert Forrestrr, Appellant, v, John Lako, 

Respondent. 

A second-hand Bo(^8ellcr is a Broker, and requires a 
licence under 6 and 7 Yict., cap. 09. 

The appellant was charged, at the instance of the re- 
spondent, before the Glasgow Police Court with a con- 
travention of the 195 section of the Glasgow Police Act, 
6 and 7 Vict., c. 99, in so far as he did *' carry on the 
trade or business of a broker or dealer in second-hand 
goods or articles by purchasing a book, without having 
obtained a licence from the magistrates." The appellant 
admitted having purchased the book without having 
taken out a licence, but he argued that dealing in second- 
hand books was not a violation of the Act. He was 
convicted and fined in Is. Forrester appealed to the 
Circuit Court, but the appeal was dismissed; the Court 
holding the clauses of the Act applied to dealen ia 
flecond*band books. 



EEPOBTS OF OASES 

DECIDED IN TEE SHERIFF OOTTBTS, 



WITH 



DiQEST OF ENGLISH CASES. 



28tb Ootobib, 1859* 
BHEBIFF COUBT, GLASGOW. 

(lis SSXBIFF BlU..) 

M. p. AuEZAirnxB Dick jlvd Jomr Eabsto^t «r. William 

M'Lbav and Otrbbs. 

AxTMtmeni— m^gil Preferenoe.— TFA^re on aeeomtani, a 
creditor om an ettate, trat emphtfed in hit pi^ofeuional 
capacity at trutlee on (he etUUe, and tigned a compotiHon 
eontrad along with the rett of the creditort, reeeivet afler- 
wardt hiUt from the intoiveni for the balance of hit debt, — 
ffdd, in a competition with the cautioner in the competition 
eontnut, daimingfor the compoeition paid by him, that the 
taid bUlt itere not an illegal preference. 

This was * competition amoiig arreiten for *fandtn mediOf 
oonfUtiBg of £211 Ss lid, bemg the balnnce of the price of * 
property which belonged to the common debtor, William 
M'Lean. There were four arresters, but two of them were 
early thrown out of the competition, on the gromid that their 
■neetments were not duly reported, and the competition 
thereafter came to be between Jeremiah Borrows, baker in 
Glasgow, and William Lyon M'Phun, accountant in Glasgow. 

The common debtor, M'Lean, became insolvent in the end 
of 1855, or early in January, 1856. The claimant, 'M'Phuii, 
was a creditor to the extent of £90, and the common debtor 
went to him to get his assistance as a professional accountant. 
The claimant, Borrows, is also a creditor to the extent of 
£402 lis 8d. By lifo MThun's exertions, the creditors 
■greed to except of a composition of 5s per pound, on con- 
dition that the clumant. Borrows, and James M'Lean, 
brother of the common debtor, should be cautioners for the 
oompontion; and they undertook this obligation, and signed 
the necessary composition bills. When these became due, 
the common debtor failed to pay them, and the bulk of the 
payments have fallen upon the claimant. Borrows, and it is 
for these payments he claims in this multiplepoiuding. 

It is alleged by Mr Borrows, that the claimant, MThun, 
lad him to rely upon the sum forming the fund in medio as a 
security for tiie composition, and that accordingly on the 
failure of the common debtor to pay the bills, he raised dili- 
gence, and attached it by arrestment. Mr MThun, however, 
had already attached a part of the fund himself, although he 
bad got payment of the composition of 58 per pound upon his 
debt, having obtained from the common debtor bills for the 
balance, amounting to £75, which the claimant. Borrows, 
alleges to be an illegal preference over the other creditors. 

On the other hand, the claimant, M'Phun, alleged that he 
got the bills from the common debtor after he had i>igued the 
composition contract as a voluntary gratuity, and not in con- 
sequence of any promise made before he signed the contract. 

A proof having been led by both parties, the Sheriff-Sub- 
stitute pronounced the following Interlocutor:^ 



Having heard pwties' wooonkon, tnd nnmisd oonri^Urtff 
tion of the proof, productions, and whole prooflss: Fmds that 
the fund in medio, as consigned in the huids of the oleik el 
Conrt) is £210 8s 5d, less £6 Is 8d, bemg the expenses finmd 
doe, and paid to the nominal raisers on 15th March, 1858, 
conform to cortificate on the copy interiooutor sheets: Finds 
that the claimants, M'Gavin and others, who daim the sum 
of £23 lis 4d, were admittedly the first arresters; bnt tit* 
arrestment used by them was not reported for a period of 
«ghteen montiis, or thereby, and not till after the other 
oUumants had used and duly reported thehr arrestments, as 
the clerk's markings on the bade thereof instruct: Pinds that 
by the 18th sec. of the Act of Sederunt of 11th July, 1889, 
it is made imperative on the officer executing an arrestment 
to "return forthwith an execution of arrestment to the deri^" 
and when this is not done, an arrestment, thouj^ snbseanently 
used, if timeously reported, first, is preferable, as was dedded 
in this Court on 5th December, 1854, in the M. P., Jiattmy 
V. Hvidieton and othert: Therefore refiises to prefer the said 
claimants, and dismisses their claim: Finds that the cl ai m an t ^ 
MThun, who daims for the sum of £88 6s lid, admittedly 
used arrestments prior in date to those used by the only other 
daimant, Borrows: But finds that the latter objects to 
M'Phun's claim in respect, it is founded on biUs granted to 
him by the common debt(»r, William M'Lean, after M'Phnn, 
in common with M 'Lean's other creditors, had agreed to 
accept of a composition of 5s per pound on his entire debL 
of which, however, he is now endeavouring by means of said 
bills to operate full payment: .Finds that there would have 
been great force in the objection had the claimant. Borrows, 
succeeded in proving his averment, that M'Phun acceded to 
the composition contract only after coming to a private agree- 
ment with M'Lean, that he was to receive by bill or other- 
wise, full payment of his debt: But finds that this is not 
proved, M'L^m having deponed when examined as a witness 
in cauta, that "M'Phun did not refuse to sign the composition 
contract unless I gave him biUs for the balance; he signed it un- 
conditionally;** and also that he does not think that he (M'Lean) 
made a promise to pay him (M'Phun) in full before the com- 
position contract was signed: Finds that M'Phun himself has 
deponed to the same effect, and that although M'Lean pro- 
mised that he should not lose by him, he did not remind him 
of that promise, or get the bills from him till several months 
after tiie coiuix>sition contract had been signed: Finds that 
there is nothing to prevent a particular creditor accepting 
additional i^aymeuts voluntarily made after a composition 
contract lias been carried through: Therefore repels the ob- 
jections to the said claim, and prefers the claimant M'Phun 
jirimo loco to the said sum of eighty-three pounds five shillings 
and eleven pence, and prefers the claimant Borrows, whose 
debt considerably exceeds the whole fund in mediOf to the 
balance of said fund, and authorises the derk of Court to pay 
the respective sums accordingly : Finds, in the whole drcum- 
stances, no expenses due by the claimant. Borrows, to the 
claimant IM'Phun: But finds the chumants M'Gavin and 
othcrM, liable to both the other claimants in the expenses 
occnsioned to tlicm by tlio sdd claim for M'Gavin and 
others, being insisted in: Allows an account, or accounts, 
of cKpcusea to be given in, and remits the same to the auditor 
to tax and report, and dc(%frns. 

On appeal, the Sheriff adhered timj'Ucitir, 

For Bonows— J. Clai^k. For M'Phun— D. Lennoiq. 

A* 
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28Tn OCTOBIB, 1850. 

SHBBIFF COURT, GLASGOW. 
(Mb Bhkbiff Stbathxbv.) 

Gbat k Co. V, SrswABT ft Co. 
Compekbg Diligonoe Draft^Ordgr— Aangnation— Intim>- 
tun— Stamp. — A lettev addreated to the holder of a fund in 
tkemteriM — " I kert^ authoriie you to pay A. the turn of 
tixUtn pound$f vhieh dedud from the nan you owe mf," hav- 
ing a penny itarnp affixed^-the payment not having been 
fnade — Held noi to operate eu a trantfer of (he fund, 
Ppiiiion. — (1.) Oireunutaneee equivalent to formal intimalion 
of the trantfer of a fund. (2.) {The Sherif differing from 
kii Subttitule) that the document wu tuffieiently atamped. 
This wm an acfclon of mnltiplepoinding brought by James 
▲rbndkle, cork manufacturer, No. 14 Dunlop Street, Glas- 
gow, pnnuer aiid real nuser, against James Ross and Com* 
paay, joiners, Phoenix Court, Jackson Street, Glasgow, and 
James Ross, joinor there, the only known individual partner 
of said company, as such, and also as an individual, common 
debtors, and David Gray and Company, wood merchants in 
Glasgow, John Stewart and Company, iron and tin-plate 
warehousemen. No. 20 Jackson Street, Glasgow, D. Robert* 
■on and Company, lath splitters, North Street, Glasgow, 
Robert Mintosh, journeyman joiner, residing in Glasgow, 
and Thomas Snoddy, residing at No. 10 Portugal Street, 
Glasgow, alleged creditors of tha said James Ross and Com- 
pany, and James Ross; the fund in medio amounting to the 
sum of thirty-nine pounds sixteen shillings and fourpence ster- 
ling. 

Appearance was entered for all the claimants called; but 
subsequently the competition was restricted to the claims for 
Ghray k Co. and Stewart & Co., the question of preference 
turning upon a scrutiny of Stewart k Cc's claim, who averred 

(1) That, on 10th April, 1858, the paid James Ross k Co. 
granted to the dumants a draft order upon the said James 
Arbuckle, for £10 sterling, then due by the said James Ross 
k Co. to the claimants. 

Aniwer for D. Gray k Co.— The document produced is re- 
ferred to for its terms. Quoad ultra, not admitted. 

(2) The said draft or order was of the same date duly pre- 
sented to the said James Arbuckle, who engaged and agroed to 
retain funds to meet the same; or, at any rato, that ho would 
attend to it. 

Antwer for D. Gray k Co. — Not known and not admitted. 

(3 ) Of the said date (1 0th April, 1858) the cUimants formally 
wrote to the uAd Jamos Arbuckle, intimating the demand of 
new, and requiring them to retain in their hands the amoimt 
of the said draft or order, and to pay the same to the claimants; 
which letter was accompanied with a copy of tiie foresaid draft 
or order, and the said James Arbuckle thereupon again agreed 
to do so. 

Antwer (or T). Gray k Co. — ^Not known and not admitted. 

(4) At the date of tho said draft, and of tho prc«cmtation, 
demand for jxiymcnt, and undertaking by tlio holders, the 
sum, forming the fand in medio, belonging to the conmion 
debtor, was in lYOSsesKion of tho ralHcr. 

Antwer for D. Gray k Co. — Not known and not admitted. 
The draft or order founded on was in those terms: — 

"U Phceiiix Court, 
"Glasgow, 10th April 
" Mr James Arbuckle, 

" I hereby aothoriHC you to pay Mr John Stewart k 
Co. the sum of HLxtcon pounds sterling, which deduct from 
the sum you owe me. 

'Mame« Rosfi k Co.** 
Stamp. 
(Initialed) J. R. ft Co. 



The letter, intimatbg presentation of the order, was la 
these termi:— 

"10th April, 1858. 
"Mr James Arbuckle, Coric Manufacturer, 
'* 14 Dunlop Street, Gksgow, 
" Sib,— We to-day presented to you, at your place, an order 
on you, granted to us by Messrs James Rossft Co., 14 Flvsnix 
Court, for sixteen pounds sterling, which you are bound to 
retain and hand over to us, if there be as much in your hands. 
We shall call next week, when the measurements are com- 
pleted, for payment. Undemoted you have copy of our order. 
"We are, Sib, 

"Your obedient Servants, 

"John Stbwabt k Co., 
**Per Samubl M'Lay." 

Gray k Co. pleaded they were entitled to the fimd in medio 
in preference to the claimants, Stewart k Co., in respect— 

(1.) The doooment founded on by Stewart ft Co. is not A 
draft or order, but a mere letter of authority. 

(2.) No protest was ever taken upon the said document 

(3.) The alleged acceptance thereof by the nominal raiser if 
not binding, as not being in writing on the document itself; 
and 

(4.) Presentation for acceptance, though proveable by parole 
to the effect of preserving recourse, is to other eflects still 
proveable only by a pretest. 

Stewart ft Co. answered — 

(1.) The fund belonguigto the common debtor, now forming 
the fund in medio, having been held by the raiser at the date 
of the said draft or order, and when the same was presented, 
and the aforesaid letter received by them, the said drafts 
presentation, and letter, are equivalent to an intimated assig- 
nation, and have the same force and effect. 

(2.) The said draft or order having been presented to the 
said James Arbuckle, and he having agreed to retain the 
amount thereof on bohalf of the claimants, they are perferably 
entitled to payment out of the fund in medio, 

(3.) In the circumstances stated, and as assignees of the 
common debtors, the dahnants, John Stewart k Co., are en* 
titled to be preferred to the fund in medi4> to the extent afore- 
said. 

The Sheriff-Substitute, having heard parties* proooraton^ 
pronounced the following judgment: — 

Having heard the procurators for the claimants Gray ft Co., 
and Stewart ft Co., (no appearance being made for any of the 
other parties,) on the closed record, and having also heard 
these claimants on their respective competing claims, produc- 
tions, and pleas: Finds, that the fund in medio, which as stated 
in tho summons, and has not been objected to, amounts to .€39 
16s 4d: FitidH the holder and real raiser, Arbuckle, liable in 
once and single payment, and appoints the amount to be 
consigned in the hands of the clerk of Court within six days, 
and on such consignation be'uig made, exonerates and di^chaiges 
him thereof, and finds him entitl^ to expenses, of which 
allows an account to be lodged, and remits the same to the 
auditor to tax and re|)ort, and appoints the taxed amount to 
be paid preferably out of the fund to bo so conftigued, and 
decerns: Finds, that the only claimants who have lodged 
ckums are, (1,) Robert M'lntofih, a journeyman workman, 
who cluuns one pound ten shillings as wages due him, for work 
done in the employment of the common debtors in March, 1858, 
for which the common debtors granted the writing No. 20/22, 
and which the ruiser has produced in process. (2,) D. Robert- 
Rou k Co., lath splitterH, in Crlaitgow, who claim £12 and 
ex lenses, tbc contents of a small debt decree obtained by them 
in absence, against the common debtors on 17th June, 1858, 
and on the deiiendcnco of the summons arrestment was used 
in the raiser's hands on the 9th June preceding. The claimants 
fartlicr found on a letter dated 1st Marob, 185S, from the 
common debtors to the raiser, authorising the latter to retain 
£\ 4 from the contract sum in his hands, due the common 
debtors, and to pay the same to the claimants, and on a relative 
i letter from tho raiser to the daimantn, dated the 9th day of 
tlic Fame mouth, stating that he would pay no more money to 
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the common debtor till the oUumantB were satUfied, And the 
said letter, decree, and execution of arreetmenfcy are prodaoed. 
(3,) David Gray k Co., wood merchants, Glasgow, who claim 
£89 128 2d, being the contents of a bill dated 13th May, 1858, 
drawn by the common debtor on the raiser Arbuckle, whereby 
they required him to pay the claimants said sum ten days after 
date, for value received, which bill was presented for accep- 
tance on the 2 2d day of said month, and protested for non- 
acceptance, and it was protested for non-payment on the 26th 
day of that mcmth, conform to the bill and instruments of pro- 
test produced; and (4,) John Stowart & Co., iron and tin-iJato 
wardiousemen, Gla^fow, who claim £16, for which the 
common debtors granted a writing, said to be a draft or order, 
upon the raiser, Arbuckle, of dato 10th April, 1858, which the 
claimants aver was presented to the raiser same day, and that 
he agreed to retain funds to meet the amount, or that he would 
attend to it, and that on said 10th April the claimants wroto 
the raiser intimating the writing, and subjoining a copy tliereof, 
and that the nuser again agreed to retain fun^ to pay it, and 
the said writing is produced, and the ratter has produced the 
letter containing the copy thereof which the claimants alleged 
they sent him: Finds, that at the respective dates of said 
writing, bill, and arrestment, the fund t» medio was held by 
the raiser; And in the competitioa Finds that the claim of the 
said Bobert M*Intosh is denied by the other cUimants, is 
unconstituted, and was not pressed at the debate, therefore 
repels the same, but in the circumstances finds no expenses 
due by him: Finds, that the arrestment and decree produced 
in support of the claim of Robertson & Co. being posteriw in 
dato to the bill and writing of the other claimants. Gray & Co. 
and Stewart & Co., and in respect the claimants did not appear 
to insist in their chiim at the debate, therefore repels their 
daim: Finds, that the only parties who appeared to coo test 
their daims, and to compete for the fund in mediOf were Gray 
& Co. and Stewart & Co.: Finds, that the claim of Gray ft Co. 
is sufficiently constituted by the bill, which the common debtors 
drew on the raiser, Arbuckle, and that it was duly presented 
for acceptance and payment, and protested for non-acceptance 
and non-payment, and that these steps were sufficient in law 
to traosfer the sum in the hands of the raiser to these claimants, 
as at the date of presentation of the bill for acceptance, on 22d 
May, 1858 : Fmds, that Stewart ft Co.'s daim rests solely on 
the writing No. 12/1, and on its validity as a transference of 
the fund in medio to the extent therein stated : Finds, that said 
writing contains no order or demand on the raiser, as hohler of 
the fund, to pay the amount, and it is not therefore a draft or 
order, having the effect of transferring the sum to the claimants, 
but finds, Uiat it contains an awOwrUy to iJie raiser to pay said 
Rum, and which if he had paid he would have been entitled to 
daim credit for in accounting with the common debtors : Finds, 
that a letter auihoriaing tiie payment of a sum does not re- 
quire a stamp, Humphreys v. Bryant, 4 Carr and Payne, 167: 
Finds, that although the writing founded on was, and is 
maintained to be, an order or draft, yet, because it is not ex- 
pressed payable to ihti hearer or order on demand, the penny 
stamp affixed to it is inappropriate and insufficient, and being 
(though not made payable to the bearer or order) a writing 
delivered to the payees, it fell to be impressed with a bill stamp 
corresponding to its amount: Finds, therefore, Uiat whether 
regarded as a mere unfulfilled authority to imy, the said writing 
did . not transfer the money therein to the claimants, or as a 
draft or order on an improper stamp, it is ineffectual to support 
their daim : Therefore, and for the reasons expressed in the 
following note, repels the said daim, ranks and prefers the 
claimants Gray ft Co. to the fund in medio, after deducting the 
raiser's expenses as taxed, and in the competition finds the 
claimants Hobertson ft Co. and Stowart & Co. liable in expenses 
to the claimants Gray ft Co., so far as each of said unsuccessful 
d aimant e have caused expenses, allows an account thereof to 
be lodged, and remits the same to the auditor to tax and report, 
and decerns. 

Note.— -In this competition, the only point which requires 
consideration relates to tiie nature and efifoct of the document 
on which the daimante, Stewart & Co., rest their daims. 
They, themsdves, describe this writing as " a draft or order/* 
the competing daimante. Gray ft Co., maintain that it is no- 
thing else than a mandate or letter of authority. It is pro- 
per, therefore, to examine the predse language used; because, 
exactly as the document is regarded on the one hand as a 
^S9S% or otdWf md on tho other m a sMndAto or authorityi 



will it have transferred or left unaffected the fund intended to 
be operated on. The writing is addressed to the holder in 
these terms — " I hereby authorise you to pay Messrs John 
Stewart ft Co. the sum of £16 sterling, which deduct from 
the sum you owe me." It is important, with reference to the 
provisions of the Stemp Acto, to notice, that the writing was 
delivered to the payees to be used by them, that it does not 
order or request j but authorises payment^ and on ite face it 
is not expressed that the payment is to be made on demand. 
Now, although these differences may at first sight be deemed 
shadowy, and that an autJiority to pay a sum addressed to the 
debtor by the person to whom it is owing, may imply, and 
probably does imply a request to pay, and that in law where 
there is no term of payment expressed in an obligation, it is 
held to be immediately presteble; still, in the case of compet- 
ing diligence, strictness of construction is imperative, and the 
Court is not entitied to attach a meaning to a vnriting other 
than is actually expressed on ite face. An authority to pay, 
leaves it in the option of the holder to pay or not; a request 
or demand makes it imperative to pay, and here seems to lie 
the distinction iu the present case; if the writing simply au- 
thorised the payment, and the holder of the fimd did not pay, 
then it appears to the Sheriff-Substitute that no power to en- 
force payment from the drawers is conferred on ike payees. The 
case is different where the writing orders, demands, or requests 
payment; the drawer of the draft creates in the payee a jus ere- 
diti, a right to exact fulfilment of the order, demand, or request; 
and in legal construction, when the draft has not been accepted 
or paid on presentetion, the record of tiie failure, in a protest, 
transfers the debt to the payee, (2 Bell's Com,, page 20). 
These distinctions have occurred in practice, especially in 

auestions under the stamp laws, and may be illustrated by 
ie following among other cases. A writing in these termk 
was found to require a bill stamp: — " We request you will pay 
to Messrs H. C. ft Son, or their order, out of the first pro- 
ceeds that become due out of our stock of gunpowder, now in 
your hands, £600, and charge the same to our accounts" Butts 
V. Swan; 2 Brod, and Bing, 78; and in the cow of Humphreys^ 
noticed supra, a writing conceived in the following form, waa 
hdd not to be an o^'der for payment of money requiring a 
stamp: — " I hereby authorise Mr J. W. to sell the bricks or 
tiles landed out of the ' Hope,' and then, out of the proceeds, 
to pay Captain R H. the remainderof his freight, £24 7s fid." 
The position of the writing will be placed in a still dearer 
light, by attending to the precise description of a bill or draft; 
and this description, Justice Story succinctiy furnishes in hia 
Commentaries on the Law of Bills of Exchange, (3d £d., 1853, 
p. 46). Treating of the form of a bill, he saya— " It will be 
sufficient if it be in writing, and contein an order or direction 
by one person to another person, absUutely to pay money to a 
third person, and cannot be complied with ox performed with- 
out the payment of money." 

But suppose tho difficulty concerning the form and nature 
of the document in dispute was overcome, and that in the dis- 
posal of the question it could be considered as an order or 
draft, there remains yet another obstede to ite validity under 
the Stemp Acto. The writing bears a penny draft stamp, 
and no question has been raised about the appearance of the 
stamp, nor whether it has been cancelled by the common 
debtor who signs it, although that seems open to challenge. 
An adhesive penny stemp does not, however, appear to be appro- 
priate for such a writing. By the Stetute 17 and 18 Vic, 
c. 83, Voce, "Inland Bill of Exchange, Draft oi' Order,** 
it is provided that, when tho writ was made "for the payment 
of any sum of money to the bearer or to order, on demand,** 
that then a stemp denoting a penny duty should be impressed 
or affixed to it; but when not made payable to the bourer or 
to order, if the writing was delivered to the payee, ot to some 
person on his or her behalf, then the same duty as a bill of 
exchange for tiie like sum became exigible, and the stemp 
ought therefore to have been threepence and not a penny. In 
the present case, the names of the daimante, Stewart ft Ca, 
are inserted as payees; the sum in the writing is not made 
payable to their order, it is not expressed payable on demand, 
and it was delivered to them as payees. 

A question was raised at the debate whether, supposo 
Stewart ft Co.'s document was in all other respecte effectual, 
yet, as there was no proi>er evidence of notice of the draft to 
the holder of the fund produced, whether the transference of 
the debt to them which might otherwise have become effeG« 
tud, waa not incomplete from want of luoh ovidouool Xh« 
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daimanU, Gny k Co., maintained that the only competent 
ayideooe of tlie intimation of snch a draft to the holder, waa 
a notarial proteit, and without it the mm in the writing waa 
not transferred. Bat the Sheriff-Snbetitute has heen miable 
to ooindde with this argument; the writing, it is alleged, was 
presented to the holder on the same day that it was granted, 
and it is oertain that it was intimated by letter, with a copy of 
the writing annexed, on the erening of that day. Now, looking 
to the cases, WaUaee t. Jkmet, 27th May, 1853; and WaiVi 
Tnutees ▼. Pinkney, 2l8t December, 1853, cited by Stewart 
& Co., the Sheriff-Substitute thinks that if the writing itself 
was valid as a draft, that the intimation given was sufficient 
to transfer the debt No doubt, a notarial instrument is more 
formal and exact as eridenoe of intimation, and ought, as 
matter of prudence, to be the course followed; but the in- 
clination <^ the Supreme Court, at least latterijjr, seems to 
have been to admit an equivalent for the aehu lefitimmj in- 
deed, in an early case, the debtor's private knowledge, fnQy 
proved, of an assignment of the debt in his hands, was held 
sufficient without other intimation to bar him paying the 
amount to the cedent; LeUh, 16th February, 1703, Mor, 866. 
But in WdUaee v. WaU8y case tupra, the Court gave effect to 
evidence of intimation, other than a protest, in circumstances 
apparentiy no stronger than in the pr esen t instance. 

Stewart k Co. appealed, and after having heard parties' pro- 
onmtori^ the Sheriff (Sir A. AUson) pronounced the following 
Interlocutor — 

Adheres to the Interlocutor complained of, in so far as it 
finds that the document No. 12/1 was insufficient to transfer 
the debt therein mentioned, and prefers the claimants 6rav 
& Co. to the fund in mediOj with expenses as therein specified 
and dismisses the appeaL 

KoTB. — ^Two dgeotions have been stated by the claimants 
preferred to the fund. Gray & Co., to tiie daim made by their 
opponents Stewart & Co., under the letter No. 12/1, the first 
founded on the Stamp Laws, and the second on the words of 
the asrignation or transference. The Sheriff-Substitute has 
sustained both objections, but the Sheriff is of opinion that the 
last only is well rounded. £sto, to try this point, that the con- 
veying words are sufficient, the question is, whether the penny 
stamp affixed to the document is a suffident stamp under the 
penny draft Stamp Act, 15 and 16 Vict., cap. 60. The Sheriff 
can see no reason to doubt that the stamp was sufficient, 
in respect the draft ii an order to pay at sight, and not at, 
or after a limited or specified time. It is that which con- 
stitutes the Une of distinction between a draft or order requir- 
ing only a penny stamp, and a bill requiring an ad valorem 
biU stamp, according to the old law. A draft payable at 
a given time after date requires a bill stamp, but a mere 
order to pay wiUiout saying anything about the term of 
payment, is good if impressed with a penny stamp. But 
though the Sheriff thinlu that the objection on the Stamp Laws 
is in this case unfounded, yet he cannot but hold that the 
objection taken to the woros employed in the draft is good. 
It is quite true that words amounting to an order or direction 
to pay, tiiough couched in the most courteous or ]x>lite terms, 
sucn as "plMsenay," "will you be so kind as pay,'* or the like, 
will be construea by a Court of law as an imperative direction 
■o to do. But the words here employed, "you are avihoritedt" 
oanno^ even according to the ordinary rul^ of construction in 
•very-day life, be held as an absolute mandate. They necessarily 
imply a discretionary power in the holder of the fund to pay 
or not to My as he shall see fit. He is avthorited to pay, 
but not enjoined. It is hard to point to cases in the English 
law to which other cases of equal authority may not be op- 
posed; but upon the whole, the distinction above drawn, which 
u plainly in conformity with common sense and reason, ap- 
pears to be established. In the case of Jlumpltreyt v. Brandy 
4 Carrington and Payn^t iZf^., p. 157, it was held by Chief 
Justice lindal, who delivered the judgment of the Court, that 
the word "authorise" could not make a draft which re<^uired 
m stamp, and the Court cannot go far wrong in following so 
high an authority. Separatimf it only remains to bo added 
that the offer made by Stewart k Co., to prove by parole proof 
that the holder of the fund ha<1 verbally agreed to pay the sum 
in the draft, such m it was, though it mii^bt have reared up a 
good personal objection against him if he had refused to pay 
after the promise, is irrelevant in a question with a third 
uartjr ttuder ft GOUij^tlng diligence; isceing, that by the 



Mercantile Law Amendment Aot» no diligence can he dooe 
against a party for non-acceptance of a bill, unless the accept- 
ance is proved by writing on the bill or a reUtive document; 
and this rule by a parity of reasoning, must be held appHcibble 
to a stamped draft which is put in pari cam with bilb, except 
in the matter of the stamps where no time is specified for the 
payment 

For Gray k Co.— J. Naibmitb. 

For Stewart k Co.— -A. Bobbill. 



28th Octobkb, 1850. 

SHERIFF COUBT, GLASGOW. 
(Mb SHEBifF Bill.) 

Thomas Dobkir'b SEQUBSTBATtov. 

Bankruptcy— Trusteeship— Competition— -Personal Objectioii. 
— ffdd, in a competition, that it i$ a goodpenonal ol^eo- 
tion to one of the eUUmante that he is already one of four 
truatea on the ettate of the hankrupCs brother, againtt MA 
the bankrupt may have daime. 

The bankrupt's brother, Daniel Domin, conveyed aU his estates 
to four trustees, one of whom was Robert Murdoch. Daniel, 
had previously traded with his brother, under the firm of T. 
k D. Domin, and at the dissolution of that firm, the estate was 
left in the hands of Daniel to wind up. lliis, up to the date 
of this competition, he had not done, and it was therefore possible 
that the bankrupt might have a daim against the trustees of 
Daniel, as a partner of T. k D. Domin. In these circumstances, 
the competitor, Madntyre, objected to the appointment of 
Robert Murdoch as trustee on the estate of Thomas Domin, 
on the ground of his bmng already one of the four trustees on 
the estate of Daniel Domin. He maintained that Daniel 
Domin having fidled to liquidate all the dums against the 
estate of T. & D. Domin, it would be proper for the trustee, 
under Thomas Dorain's sequestration, to look into this matter, 
and to ascertain what claims, if any, the bankrupt had against 
Murdoch and the other trustees of his brother Danid: that 
there were thus confficting interests between the estates of Daniel 
Domin and the bankrapt, and the claimant Murdoch had an 
adverse interest. 

The Sheriff, after hearing parties, sustained this personal 
objection to Murdoch's appointment, and preferred Biadntyre 
to the office of trustee. 

The following ii the note to the Sheriff-Substitute's Inters 
locutor: — 

Note. — It does not necessarily follow that a trustee elect 
ut personally disqualified because he lb already trustee on an- 
otiier estate, with which there may be claims and counter 
claims. But the circumstances of this case resemble those 
wluch occurred in if 'Z«t«A, 22d February, 1802, in which the 
Court held a competitor for a trusteeship difiqualified because 
he was already trustee on the estate of one Blair, "who had 
been engaged in a joint adventure with the bankrapt, the ac- 
counts between them remaining unsettled.'* In the present 
instance there has been no final setUement of acooimts be- 
tween the bankrapt and his brother Daniel; and it is, there- 
fore, inexpedient that any party now standing in Danid's 
shoes dioold also bo appointed trustee for Thomas Domin's 
auditors, sedug that, if he were, he would be left to settla 
with himself. 



3l8T OcTOBCB, 1850. 

SHERIFF COURT, LANARK. 

(Mu Sheriff Vmtch.) 

Ji.JiK Teitxakt V, KoDEBT WAT8t>y, Senior. 
Interdict — ^Trespass — ^llight of Way — Prescriptive Right.— 
In a tummary u^iitiicalm tv (he Sheriff to Aarc the rctiKn- 
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dent interdided from tr«^pa$n*g on the PetUioner'i pro- 
perty, OH whidi the rapondaU aUeged that a footpath had 
heen uted and frequented hy the public for upwarde of forty 
yeare-^IMd, that a tervitude right of way cannot be con- 
itit^Ued by «w alone. 

This was an action to hare the respondent interdicted from 
entering or trespassing upon any part of the lands of Clyde- 
groTe, belonging to the petitioner. 

The respondent averred, that for a period of considerably 
more than forty years prior to the raising of the action, and 
before the date of the pursuer's sasine, there existed a foot- 
path along the east bank of the river Nethan, from the bridge 
at Nethanfoot to the river Clyde; and which footpath was 
used and frequented by the general public, and more particu- 
larly by the inhabitants of Nethanfoot and Crossford, without 
int^ruption, for the purposes of recreation, and also of ob- 
taining access to fish and bathe in the rivers Nothan and 
Clyde, and to wash clothes, and for other purposes. He 
denied that the footpath was made for the exclusive use of the 
pursuer's predecessors or their tenants, and averred that it 
was used by the public for their accommodation and con- 
vemence during the lifetime of the pursuer's authors, and with 
their express ooncar|^nce ; and cited the following authori- 
ties:— 6totV« Inttitutes, Book ii, tit. 7, S. 2 and 10; 
Enkine (M^Allan'*), Book ii., tit. 9, S. 3 and 9; Fergueony, 
Sheriff, 26th January, 1854; Juritt, vol xvi., p. 244; 1 and 2 
Vict., c. 119, sect. 15. 

The pursuer pled that a servitude of right of way cannot 
be constituted in a summary form and by way of exception. 
There must be a declarator or other direct action to constitute 
the rights and he relied on the following authorities: — I>yce v. 
Hay, 10th July, 1849; Dunlop, vol xi., p. 12G6; Lord Sal- 
toun V. Park, 24th November, 1827; Dunlop, vol. xx., p. 89. 
Lord Ordinary^ Note— Saunders, 26th July, 1830, 8 S. & D., 
p.605; Barclay's JHgeet, voce "Riven," "Possession," "Pos- 
sessory Action ;" Napier on Pi^escription, Appendix of Notes, 
No. 5. 

The Sheriff-Substitute (Veitch) pronounced the following In- 
terlocutor: — 

The Sheriff-Substitute, having heard parties' procurators on 
the closed record, and advised we same. Finds, that this is an 
action of interdict to have the defender prohibited from tres- 
passing on certain lands belonging to the pursuer: Finds it 
established, by the tities in process, that the pursuer is heri- 
table proprietor of the lands on which the alleged trespass was 
committed: Finds it not denied by the defeuder thnt he did 
use a footpath along the Nethan, from the bridge over the 
Nethan to the river Clyde: Bat finds it averred by him, that 
this footpatii has been used by the public for purposes of re- 
creation, also for the obtaining access to fish and bathe in the 
rivers Nethan and Clyde fur more than forty years, and that 
therefore the pursuer is not entitied to interfere with the in- 
habitants of Nethanfbot and Crossford in the exercise of that 
right: Finds, in point of law, and on the authority of the 
decision in the case of Dyce v. Hay, 10th July, 1849, that 
such a right cannot be acquired by use^ there being no such 
servitude known in the law of Scotland: Therefore, declares 
the interdict perpetual: Finds the defender liable in expenses, 
of which allows an account to be given in, and remits the same, 
when lodged, to the auditor, and report and decerns. 

Alter hearing parties on the defender*B appeal, the Sheriff 
ikdbered. 

Jid, DATlDSOVt Alt, AXVAXt, 



3l8T OOTOBBBy 1859. 

SHERIFF COURT, LANARK. 
(Mb SHBBiFr Vkitch.) 

John Millar v. Johbt Austin (Leighton*s Trustee.) 
Interdict — Sequestration — Preliminary Defence — Title to 
Sue. — Held, tha{ a sub-tenant, who has borroteed properly 

belonging to another, and which has been sequestrated for the 
rent due hy the sub-tenant, is entitled to apply for interdict to 
prevent its being sold, 

Thv petitioner and Robert Cochrane, cotton broker in 
Glasgow, were sub-tenants, under the respondent, of the ooal 
and limestone in the thirty shilling land of Nether Caumer, 
now called Bankhead. The lease commenced on the 1st 
December, 1857, and ended on 15th May, 1859. The mine- . 
rals having been unprofitable, the respondent, in the month of 
October, 1858, used sequestration against the petitioner and 
Mr Cochrane, and Mr Cochrane was sequestrated under the 
Bankrupt Statutes, some time thereafter. 

Amongst the articles sequestrated were a "steam engine, 
with boilers, etc., complete, lying at loading berth near the rail* 
way,** and it is aUeged by the present petitioner that the sidd 
engine, boiler, etc., were not the property of himself or Mr 
Cochrane, but belonged to Mr John Barr, contractor, Ar- 
drossan, and had never been on the lands of Bankhead, and 
never subject to the landlord*s hypothec. 

The respondent alleges that on 16th May last, he, with 
consent of the petitioner, presented a minute in the said 
process of sequestration, craving warrant to any licensed 
auctioneer to collect the sequestrated eflfects, including the 
engine and boiler in question, into one place, and to sell the 
same forthwith by public auction, and apply the proceeds in 
payment of the rents due and to become due, but it is denied 
by the petitioner tiiat the minute applies to the engine and 
boiler in question. 

The defender pleaded as a dilatory defence — 
(1,) That the petitioner not having set forth that he is pro* 
prietor of the engine and boiler, the action is irrelevant, and 
assuming the facts to be as stated by him, he has no titie to 
sue. (2,) The warrant of sequestration and sale, in question, 
having been granted in a process to which the petitioner was 
called as a party, and in which he did not enter appearance, 
he is barred personali eo^eptione from opposing its execution. 
(8,) The petitioner's right to sue the present action is, in any 
view, barred by bis written consent to the warrant, the execu* 
tion of which he now seeks to interdict. 

The Sheriff-Substitute pronounced the following Interlo* 
cutor:— 

The Sheriff-Snb«titute, having heard parties* procuraton on 
the preUminary pleas, and advised the same, Fmds, that this 
\B an action of interdict to have the defender, as trustee of 
the proprietor, prohibited from selling an engine and boiler 
under a warrant in an action of sequestration for rent, on the 
ground that said engine and boiler are not tiie property of the 
defender's tenant : Finds it stated in answer, that the engine 
was in his custody and under his care; secondly^ that the 
warrant of sequestration having been granted in a process in 
which the pursuer was called as a party, and in wluoh he did 
not enter appearance, he is barred personeUi excqOione from 
interfering: Finds it stated in reply, that the defender had np 
right to sequestrate property not belonging to the petitioner or 
partner: ^nds it stated, thirdly, that the pursuer having 
given his consent to the action of sequestration, cannot now 
object to the execution of the warrant: Finds it stated in 
answer that the defender has no right to siell the artides in 
dispute: Therefore, for said reasons, and more espedaUj aa 
the craving in the petition for sequestration is, to. have all 
artides, eto-| Ijing on the landi of Bankhead iequestrftted| 
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whereM it is admitted that nid ensine, eta, never were on 
the said lands, and oonaeqaently oomd not be covered by the 
iranant» repeb the preUminary pleas and makes avizandom, 
when this Interiooator shall have beoome final, to dose the 
reoora* 

After hearing parties on an appeal lodged by the defender, 
his hndship, the Sheriff (Alison) adhered. 
Ad, MoBBUOir. AH. Dayidsok* 



SlST OOTOBKB, 1859. 

8HEBIFF COUBT, GLASGOW. 

(Mb Shebotf Bill.) 



Thoicas FimnGHAir v, G. £. Pjbtsbs. 

Compensation — Damages — Solatium — ^Master and Servant — 
Foreman. — Hdd, Thai a matter it hound to take all no- 
tamry preeauHom to ensure the wafely of the vforkmen em" 
ployed by him, Quettion — It a matter liahU in damaget to 
a workman for injury tuttained by him through the cardett- 
nett or negligence of a foreman or manager 1 

This is an action in which the pnrsner claimed the sum of 
£150, in name of compensation and damages, for injuries 
and pecuniary loss, susUuned by him, on or about the 13th day 
of September, 1858, whilst in the defender*8 employment as a 
labourer, cutting a trench for the reception of the Glasgow 
Corporation Water Works pipes in North Street, Anderston, 
of Glasgow, through the gross carelessness, recklessness, dere* 
liction of duty, or want of skill of the ^defender, or of 
the gaflfor or foreman, or of his manager — ^fbr whom the 
defender is responrible — ^in consequence of their having 
fiuled, on the date foresaid, to have "geared or ranoed" the 
fides of the trench, when the substratum was composed of 
dry sand, and when the pipe — intended to have been laid 
therein — was too near its edge, or both or either, whereby the 
sides of the trench fell in upon pursuer, carrying with it the 
jnpe resting upon the west side of it, and he was permanently 
injured. 

Hie record was made up by condescendence and -defences. 
In his defences, the defender averred, inter alia, (1) That he 
did not perscmaUy superintend the operations under his 
contract. That he employed for that purpose skilled managers 
and foremen, to whom he had supplied all the necessary tools, 
tackle, and appliances, for efficiently carrying on the work, 
and fbr seenring the safety of men engaged therein. 

(2.) Operations were begun, by the defender In the dty, on 
18th September, 1858. The first trench was commenced in 
North Street, on a line previously laid down by the engineer 
of the Oonunissioners. The edge of the trendi was at least 
two leet firom the line of ppes. 

(3.) The novelty attending the commencement of the work 
had attracted a great number of people aroand the worionen, 
and they crowded along the edge of the trench, on the day in 
question, as the work progressed. 

(4.) When the trench had been formed at the lower end of 
North Street, to a depth of between four and five feet, the 
west ride suddenly gave way in consequence, as is believed, of 
the weight of the crowd along the edge of it, and the pursuer, 
who was then engaged in the toench, was caoght by the fisdl, 
Imd was, to some extent, injured by it. 

(5.) That " rancing,** (which im supporting the rides of the 
trmdi by jilanks laid along them longitudinally, the planks 
being kept in position by props,) is only occarionally resorted 
to, and was not necessary at the part of the trench where 
the accident happened, at the time of the accident. At 
•U erentvi V ^^VwAng"* wa« nccoseary oii ^9 wcarioq iu 
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questbn, there was suffident timber on the ground available 
for the purpose. 

A proof having been allowed, and parties' procurators heard 
thereon, it was argued for the defender that, assuming there 
had been negligence on the part of the defender's foremen, he 
was not liable to the pursuer on the prinriples established in 
the case of the Bartonthill Coal Company; that a master is 
not liable for injury caused to one of his workmen through the 
carelessness or negligence of a fellow-workman, and that a 
foreman or manager, was only a fellow-workman of a higher 
grade; and secondly, that, in point of fact, the pursuer had 
foiled to establish negligence on the part of the defender or his 
managers. 

The pleas were repelled by Mr Sheriff Bell, who pronounced 
the following Interlocutor, finding damages due, and assessing 
the same at £40 : — 

^ Haring heard parties' procorators, and resumed conridera- 
tion of the proof and whole process: Finds that the' defender 
entered into a contract with the Gla^^w Corporation Water 
Commisrioners for laying water pipes in this dty, and it was 
his duty under said contoact to cut trenches for reodving the 
pipes in and under the streets: Finds that the first trench was 
opened for this purpose on the 13th Septembor, 1858, in the 
street called North Street, and the pursuer was one of the 
workmen employed by the defender to cut said trench: Finds 
that the defender, whose contract induded the carting of the 
pipes to the ground where they were to bo laid, had laid down 
along the line of said trench, on the west ride of it, and 
between the curbstone and the trendi, cast iron water pipes, 
86 inches in diameter, and at least 6 feet in drcumfereno^ 
and weighing 2 tons 1 6 cwt. each, bring, with one exception, 
the largest water ]iipes ever laid in the streets of Gla^^w: 
Finds tiiat, about 4 o dock P.M. of said day, and after the trcndi 
had been cut to a depth of between 5 and 6 feet, the ride of 
the trench upon wluch two of said pipes were Iving gave way, 
and the soil and pipes fell into the trench at the part of it m 
which the pursuer and the witness, James Hart, were work- 
ing, and a quantity of the earth and one of the pipes fdl upon 
the pursuer in such a way that three^uarters of an hour 
elapsed before he could be dug out, when he was found to be 
so much injured that he was removed in a very precarious 
state to the Infirmary, where he remained several weeks, and 
has continued in an enfeebled condition ever since, and his 
eyesight is much obscured, and it is not likdy that he will 
ever fully recover firom the effects of the bruises he recrived, 
or that he will ever be fit for hard work again: Finds that in 
cutting said trench, randng — ^that is, supporting the sides by 
planki^was not used, and the aoddent took place in conse- 
quence of the side of the trench not being strong enouffh to 
stand of itedf the heavy weight of the ppes tiiat were lying 
on it : Finds that in these circumstances, and althoosfa it is 
proved that it is not usual to ranee trenches dug to a depth of 
between five and six feet in good soil, there was a certain amount 
of negligence on the part of the defender, or of his foreman or 
manager, for whom he is responrible, in not guarding against 
the giving way of the side of the trraich noMr which the pipes 
lay, dther by nuicing or bv removing the pipes forthor off 
from the edge, of the ezpemency of whidi the defender him* 
sdf became senrible, seeing that the evidence instructs that 
after the accident randng was resorted to, and the pipes were 
removed to a greater distance from the ride of the trench: 
^nds it not proved that, shortiy before the aoddent, the 
pursuer was ordered by the defender's foreman to leave the 
part of the trench where the accident took^ace; but finds i^ 
on the contrary, proved by the witnesses, William M 'Grady, 
James Hart, and the pursuer himsdf, that, not long belcwe 
the accident, these persons stated to the dflfender*s foroman, 
Bobert Watson, that they considered the trench dangsroos 
unless it was rsnced: Thcoiefore, and under reference to the 
annexed note, repels the defences, and finds the defender 
liable in damages to the pursuer, which, in the whole drcnm- 
stances, assesses at the sum of forty pounds: Finds the defen- 
der akK> liable in expenses : Allows an account thereof to be 
given in, and remits the same to the auditor to tax and report^ 
and decerns. 

NoTS.-~The case of the SartonthUl Coal Company, July 
17, 18$8 (M'itwcn'a JU^iit toI. 3}, by whidi it wm fouud 
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that a mMter or employer is not responsible for injury sus- 
tained by a workman through the carelessness of a fellow- 
workman, has no applicability here. That case leaves un- 
touched tiie personal responsibility of the master for his own 
n^ligence or the negligence of his immediate represen- 
tative, such as lus foreman or manager. That responsibility 
was distinctly recognised in the House of Lords, in the case 
ci Paterton, 8d and 6th July, 1854 (M'Queen's Reports, vol 
1, page 748), and there was no alteration of the law as there 
laid down, by the subsequent decision in the Bartonshill 
Goal Company's case. On the merits, the case is not with- 
out some nicety ; but although the carelessness imputable to 
the defender s foreman may not be of an aggravated descrip- 
tion, considering that the method adopted in making the 
trench seems to have been that which is generally followed ; 
it is nevertheless impossible to get over the main fact, ad- 
mitted by even the defender's own witnesses, that the side of 
the toench would not have fallen in if it had been ranced, or 
if the jnpes had been laid down farther from it. The very oc- 
currence of the accident itself, as was remarked in the case of 
M^Avlay, Deo. 9, 1846, raises the presumption that there 
was some neglect, and lays the outu on the defender to show 
that it was a damnum fatale, which no precaution could 
have prevented. An attempt has been made to prove that 
the pipe must have been pushed in by some idle onlookers ; 
but this is not only disproved by the evidence of the police con- 
stable, Robert Cummings, who was on duty at the spot, but is 
ixreoonoileable with the great weight of the pipes themselves. 
The evidence is somewhat contradictory as to the precise dis- 
tance at which they lay from Uie edge of the trench ; but as 
they lay between the curbstone and the trench, and as that 
was a space, according to the deposition of the defender's 
witness, Robert M'Neill, of only four feet broad, the proba- 
bility V, conridering the size of the pipes, that they extended 
to within a foot of the edge. The police constable, who is a 
perfectly neutoal witness, says: — "I consider that the piiics 
weie lying too near the trench." "The sides of the pipe that 
fell in were on a line with the edge of the trench when it fell 
in." "Next day Uie pipes were removed to the opposite side 
of the street, where tiiey were much farther from the edge of 
the trench." "The bank would not have given way if the 
trench had been properly ranced." " The trench was ranced 
all the way the day alter the accident." The defender's 
witness, Matthew Brown, who was a sergeant of police, and 
in North Street an hour or two before ^e accident, says : — 
"At one o'clock I turned a good many people off from look- 
ing down upon Uie men working, and told them they should 
be cautious, as the ground did not seem very strong.' If the 
ground did not seem strong, this was another reason why 
some means should have been used to support it under the 
pressure of so great a weight ; and this obligation was all the 
greater, as it is suffidently proved that the pursuer and two 
of his fellow-workmen stated to the defender's foreman their 
fear of an accident if something was not done. Finally, the 
defender himself seems to have admitted his liability in the 
case of the labourer James Hart, who was injured at the same 
time as the pursuer, though not nearly so severely, and to 
whom he made an allowance of lOs per week, for ten weeks, 
and afterwards a payment of £5. 

Both parties appealed, and, before the appeals were heard, 
the case of Addie and others v. Lennan having been decided 
by the douse of Lords, the report of that decision, as given in 
the Tima, was cited for the defender at the debate. The 
Sheriff (Sir Archibald Alison) pronounced the following Liter- 
locntor, adhering, but assessing the damages at £80: — 

Having heard parties' procurators under the mutual appeals 
upon the Interlocutor appealed against, proof adduced, and 
wnole process — ^Adheres to the findings, in point of fact, con- 
tained in the Interlocutor under review; and, in addition, 
finds it proved that Uie defender was a contractor, largely en- 
gaged in contracts for cutUng trenches, laying down pipes 
through the streets for bringing in water to cities and towns, 
both in Scotland and England; and in particular, had a con- 
tract with the Corporation Water Commissioners for the City 
of Glasgow for laying pipes through the stoeets for bringing 
in the water from Lodi Katrine to the dty, and that the de- 
fender had nlanagera or overseers under him for superintendii^ 
the work: Finds that the pursuer was one of the workmen 
ovployed ou the occasion libelled iu assisting tg put the pipes 



in the ground in North Street : Finds that the defender was 
not personally present on the spot at the time that the aoddent 
libelled on took place, and that Messrs Simpson and Watson, 
the overseers employed by the defender, were, generally 
speaking, skilful and careful managers, experienced in making 
trenches of the kind referred to in process, and that it is not 
usual, in the general case, in good soil, to "ranee" trenches or 
excavations for drains or pipes intended only to be six feet two 
inches deep, which is alleged was the depth of the trench in 
the present instance : Finds it proved, on the other hand, that 
the soil through which the trench or excavation was to be cut 
at which the pursuer was working, and where the catastrophe 
in question occurred, was generally of a dry and in some 
places a running sand; that the trench there was ordered to be 
six feet two inches in depth, and that at the time when the 
sides of it gave way it had actually been cut to the depth of 
five feet or thereabouts; that at the side of the trench, the 
sides of which were perpendicular, and in a space four feet 
wide between it and the kerbstone of the pavonent, there were 
laid the immense cast-iron pipes intended to conduct the main 
supply of water from Loch Katrine to Glasgow, which 
measured three feet in diameter, and, at least, nine feet in 
circumference, and weighed each of them two tons sixteen 
cwts., and were of such magnitude that in some places the 
outer extremity of the pipe overhung the sides of the trench; 
that a crowd of persons, attracted by the novelty of the under- 
taking, was hanging about the sides of the trench from an 
early hour in the morning, amounting at times to 200 persons, 
insomuch that it was necessary, in an early part of tiie fore- 
noon, to send for a police constable to keep them off; that, 
from the combined operation of these various causes, the trench 
became so obviously dangerous that a fellow-workman of the 
pursuer's, who was also seriously hurt along with hiin, stated 
to Watson, the defender's manager, that it was dangerous, 
and should be ranced; but that the said manager told hun "to 
mind his own business," and go bade to his work, or leave it 
altogether; but that soon after the manager, admitting so fSur 
the danger of the trench thus pointed out, told the workmen 
not to go deeper with the trench at the particular spot where 
they then were, and to work farther on, and that the day after 
the catastrophe happened, the whole trench was ranced, and no 
j further catastrophe occurred: Finds it proved that the defender 
himself was personally present at the place where the trench 
was being cut at one o'clock of the day on which the catas- 
trophe occurred, when the huge iron pipes were lying at the 
side, and the nature of the sandy soil through which the trench 
was cut was apparent, but that he gave no orders either for 
rancing the trench or moving the heavy pipes to the other side 
of the sti'eet, both of which things were done the following rlay: 
Finds that he again came to the spot within half an hour of 
the acddent occurring: Finds on these facts, in point of law, 
in addition to those summed up in the Sheriff-Substitute's 
Interlocutor, that it is not necessary to consider whether the 
defender is constructively liable to the pursuer in damages on 
account of the negligence or culpability of the managers em- 
ployed by him under his contract, seeing he is proved to have 
been on the spot himself, and to have personally superintended 
the arrangements for the cutting of the trench and laying the 
pipes, and is, therefore, persoiudly responsible for his own 
acts, on account of any negligence that may have occurred: 
Finds that the facts proved instruct negligence and want of 
due care for the protection and safety of the workmen em- 
ployed in the undertaking, on the part not only of the de- 
fender's overseers or managers, but of the defender himself: 
Therefore adheres to the Interlocutor under review, finding 
damages due, and dismisses the appeal for the defender; but 
upon the pursuer^s appeal as to the amount of damages, in re- 
spect it is proved that although the acddent happened on the 
13th September, 1868, yet at the date of the proof (9th May, 
1859), he was unable to go about his usual work, that his eye- 
sight had been materially injured, and that he is permanentiy 
disabled for any heavy work, while before the acddent he was 
a strong, hale man of fifty years of age, earning wages at the 
rate of 15s a-week: Finds tiiat the pursuer is entiti^ to more 
damages than the sum decerned for; modifies them in aU to 
£80 sterling, as a solatium and compensation for the in- 
juries sustMned by him and loss of employment, for which, 
with interest as libelled, decerns against the defender, and 
finds the pursuer entiUed to expenses as found due by the 
Sheriff-Substitute, and, j^teod tc^^-a, dismisiefl both i^ppeikla. 
Md deeernf, 



8 



SftERIFI' COUftT REPORTS. 



NoTB. — ^Th«re ii no cian of cases which are at onoe of 
more freqaent occurrence, more important to tilie parties con- 
cerned, or more difficult of decision to the judge, than those 
arising from accidents in coal pits or other great works, 
happeniiu^ to workmen in prosecution of their employ- 
ment. The difflottltv arises mainly from the law on that 
subject being at wis moment in a state of transition, 
arising partly from the cases themselves having, from their 
great increase in number of late years, come to be much 
more narrowly investigated than tiiey formerly were, and 
from the doctrines of the English law, and the distinc- 
tions it recognises, as shown in the decision bv the House of 
Lords in the Bartonshill Coal Company's case, having come to 
be applicable to this country. In so far as can be predicated 
what the law is at this moment^ the distinctions seem to be 
these: — 1st, That where a stranger to a work is hurt or 
injured by any person in the employment of another, the 
employer is responrible in every case for the injury done, 
where it is done in the prosecution of the work or em- 
ployment committed. Thus, a master ia responsible for his 
coachman who culpably drives over a child on the street, 
or a contractor or builder whose workmen culpably let a 
stone or a beam fall from a building on a person passing on 
the street ; 2d, Where a claim is made by one workman in 
an employment for damages, on account of iiyuries sustained 
— as for a bucket being unskilfully lowered into a pit, or a rock 
being allowed to fall from a quarry by the mere negligence 
of one of the woriunen engaged at the work, the em^oyer 
is not liable ; 8d, That the employer, nevertheless, is 
bound to keep up good and sufficient tackling and madii- 
nenr at the work, and also to establish such a system as 
will insure a fair and proper amount of security and safety 
to the workmen employed. This last point appears to be 
(dearly estabUabed by Uie decision in the Bartonshill Coal 
Co.*s case ; for the Lord Chancellor, in deciding it, remariced 
npon the Scotch case of Sword r. Catneron, winch he held to 
have been well decided, that the "injury was evidently the 
result of a defective system, not adequately protecting the 
workmen, at the time of the explosions. The accident 
occurred, not from any n^lect of the man who fired the shot ; 
• but because the system was one which did not enable 
the workmen at the crane to protect themselves by get- 
ting into a i^ace of security." (M 'Queen's House of 
Lords' Cases, voL iii., p. 290.) The Chancellor, who 
referrad to the well-known iScotch case of Bryden v. 
Stewart, where tiie House of Lords, reversing the decision of 
the Court of SMsion, held "that the employers were bound 
to take all reasonable measures for the purpose of having the 
shaft (of a coal pit) in a proper condition, and that when a 
master employs a servant in a work of danger, ho is bound to 
exercise due care in order to have the tackle and machinery 
in a safe and proper condition, so as to protect the servant 
against unneceasM^ risks." These observations and cases 
apftear to the Sheriff to come so close to the case here on hand 

of a contractor employed in making a trench, ne^ecting to 

have it ranced, under circumstances where that precaution 
should obviously have been taken — ^that had he been called 
npon to decide the case at the date of the Sheriff^Substitute's 
interlocutor (16th July, 1859), he would at onoe have affirmed 
that interlocutor wiwout alteration, holding it dear that 
there was here a want of due care for the safety and protec- 
tion of the workmen in the system adopted in digging the 
trench; and, therefore, that the master was legally responsible 
fbr the neglect of his foreman or manager, whether personally 
pcesent or not. But since that decision was pronounced by 
ms Lordship, the House of Lords, on 1st August, 1859, have 
pronounced a judgment in the case of Addte and Miller v. 
Zennan, from whidi it would appear, from the report of the 
case in the Timett given as an appendix to this note, that a 
ooalmaster is not Uable for the acts of an underground manager 
or overseer, who negligentiy left a stone hanging in the roof 
of a coal pit, which fdl upon one of the men working in the 
pit, and seriously injured him, and which decision woiud seem 
to establish the rule that the principle of a eollahoratew 
having no claim against the employer applies even where the 
feUow-workman engaged in the common employment was a 
man in authority, placed there by the master, whom the 
sufferer was bound to obey, and had no power to control 
But as such an extension of the rule established in the 
Bartonshill case appeara to be directly contrary to the prin- 
pple« of tiio ^tch Iftw, and Ui many Qaocs quoted with 



approbation by the Lord Chancellor himself, who pronounced 
that deoirion, the Sheriff deems it better in the meantime, 
till he sees an authoritative report of the case of Addle and 
Miller, (which is not yet published,) to wuve deciding the 
present case upon the defender's constructive liability for the 
neffligenoe of the foreman, and to rest it entirely upon the 
derender's own proved want of due care, fbr the safety of 
the woricmen, in the system adopted in digging the trench, 
which appears to aftbrd a dear ground of decision irrespec- 
tive of more doubtful matters in regard to whidi the law does 
not seem to be yet distinctiy lidd down in any authoritative 
report of the dedmons of the House of Lords. 

Appivdzz to Non. — ^The following report of the case, 
Addie and Olken v. Lennan, recentiy dedded in the House 
of Lords, but not yet reported in the books, appears in the 
TifMt of 1st August, 1859: — "This was an appeal from the 
Second Division of the Court of Session in Scotland. Mr 
Anderson appeared for the appellants. Hie respondent did 
not appear. It appeared that the appellants, Messrs Addie 
and Miller, were coal masters at Rosehall and Glasgow, and 
the respondent was in their service as reddsman or labourer. 
He brought an action against his masters in the Sheriff Court 
of the county of Lanark to recover compensation for injuries 
he had sustMned through the alleged negligence of the appel- 
lants or their managers, by whose neglect a stone had faUen 
upon lum while empluyedf in repairing a road in the mine, 
which stone, he contended, ought to have been properiy se- 
cured before he was sent to work there. The appellants 
denied the negligence and their liability. The Sheriff-Substi- 
tute, before whom the case was hesxd, decided that the re- 
spondent had fuled in making out the all^ped negligence on 
the part of the appellants or their managers. The Sheriff, 
however, reversed that decision, beinff of opinion tiiat there 
had been such negligence proved on we part of the overseer 
of the mine as would render tiie appdlants liable. The ap- 
pdlants then tcjk the case before ute Court of Sc«sion, con- 
tending that they were not liable to the respondent for injuries 
sustained by him through the negligence of a feUow-servaut, 
and that the respondent was liable for such negligence. That 
decision was now appealed from. Ilieir lordships, after hear- 
ing a few words from the learned counsel on behalf of tiie ap- 
pellants, reversed the decision of the Court below, holding 
that the law both of England and Scotland was dear that a 
master was not liable to his servant for injuries sustained by 
him in consequence of the negligence of a fellow-servant whom 
the master bdieved to be a competent person. Judgment re- 
versed without costs." 
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7th No^'X3lBE]l, 1859. 

COMMISSABY COUBT, OLASGOW. 

(Mb Shebifv Bkll.) 

PETtTlOK—MBB WiLHJCLXINA AmOSlA OB SOOTT. 

Ezecutor^WiU—Domidle.— ii penon while domidUd in 
Englwud, exeevted then a laat Wia and Tetlament in the 
Englith form, appoiniinff hie wife toU executrix; tkertafUr 
having removed to Scotland, he acquired a domicile, and died 
there.— Held, in an application at the inetanee of the wridow, 
giving ef^td to the En^iek WUl, that she wot emitted to the 
office of execuirix nominate, 

A fbtition at the instance of Mrs Wilhehnin* Antonia or 
Scott, relict of the deceased John Scott» sometime of Maa« 
Chester, thereafter of GUsgow, was presented to the Com- 
Jxaaaaiy, praying his Lordship to decern and confirm tba 
petitioner executrix nominate to the said deceased John Soott, 
in virtue of a last will and testament executed by him whik 
in Manchester, in August, 1853, in which the petitioner waa 
appointed his sole executrix. 

The petitioner, in her application, stated that the deoeaaed 
had, some time after 1853, removed to Glasgow, and died dcani- 

died tiiere in 1 859, without havmg altered the will mentioned, or 
left any other oottlcmont or writing relative to the diapoial of 
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his xneaxiB and estate, uid that she was dearoui of being con 
firmed as mentioned. 

The Commissary having considered the application, pro- 
nounced an Inteilocutor deoemiug the petitioner executrix 
nominate of the deceased, adding the fcdlowing Note to his 
Interlocutor: — 

It appears that the Commissary Clerk entertained some 
doubt, at which the Commissary-Depute is not surprised, 
whether the will produced, being in the form required by 
the law of England, where the deceased John Scott was 
domiciled at the time of making it, is valid or probative in 
Scotland, where Scott was domiciled at the time of his 
death. There can be no doubt that a contract regarding 
moveables, if valid according to the law of the |ilaoe where 
it was made, is valid everywhere; but it is not so certain 
that this doctrine extends to wills. On the one hand, it 
may be maintained Uiat a will once validly made, according 
to the law of the country where the party is domiciled at 
the time, should be held as containing the will of the testa- 
tor, notwithstanding a subseciuent change of domicile, 
which is not equiv^ent to a revocation of the will either 

* CoPT Ihtkblooutob bt Lobd Abdmillak, in Multiplb- 

POINDIBO FlEUZNO v. YoUNO, BTC. 

Thb Lord Ordinary havinff heard counsel for the parties in 
the competition, and made avizandum, and considered the 
dosed record, productions, and whole process, — assuming, by 
consent of parties, that the late Mr Young, a Scotchman by 
birth, executed in eighteen hundred and twenty-nine, while 
resident and domiciled in I>emerara, the writing presented as 
bis Will, and that he thereafter returned to Scotland, and died 
in Glasgow in eighteen hundred and fifty-four, domiciled in 
Scotland, and leaving that writing in his repositories, and no 
other Will, — Finds that the formal validity or authenticity of 
the writing presented and founded on as the Will of Mr 
Young, so executed by him in Demerara, must be determined 
by reference to Uie law of the colony of Demerara: Therefore 
appoints the cause to be enrolled, that the law of Demerara, 
as applicable to the said writing, may be ascertained. Reserves 
all questions of expenses. . Jas. Cbaufubo. 

NoTB. — The fkcts sufficient for disposal of the very important 
question here raised are few and undisputed. l%e late Mr 
iKmald Yoimg was bom in Scotland of Scotch parents. He 
went to Demerara about the year 1808, and resided there for 
above twenty years, having, during that period, come back to 
Scotland for a time in 1810 or 1820, and returned to Demerara. 
In or about the year 1830, he quitted Demerara and returned 
to Scotland. He diod in Glasgow in November, 1854, having, 
mt the date of his death, recovered Ids original domicile in 
Scotland. On the 2d May, 1821), and while residing in 
Demerara^ Mr Young executed a Will, or document purport- 
ing to be a Will. It is not admitted, — but it seems to be the 
bSt inference from the facts admitted, and it must for the 
ptesent be assumed as a condition of this question, — that, at 
the date of the Will nuule in Demerara, Mr Young was not 
€mly resident but domidled there. Scotiand was accordingly 
the |daoe of the original domicile, and the place of the ultimate 
domicile, of Mr Young. On the other hand, Demerara was 
the place where the Will was made, — and the place where, at 
the date of making it, the testator had his domicile. It is, by 
one set of claimants, alleged tiiat the Will so made is effectual 
according to the law of Demerara; it is by another set of 
obdmants alleged that tiie Will is not holograph nor tested, 
and is not valid according to the law of Scotland. 

The qnesticni for present disposal — assuming, by consent of 
all parties, the preceding state of facts — is, by what law is the 
formal validity of the Will executed in Demerara to be 
asoertainedl Is it by the law of Scotland, the place of the 
testators domicile at his death 1 Or ia it by the law of 
Demerara, the place where the Will was made, and where, at 
the date of maldng it, the testator had his domicile? 

To this question, which is one of extremo delicacy and 
difficulty, as well as of great importance, the Lord Ordinai'y 
has appUed Ids mind wiUi much care and anxiety. 

The argument at the Bar has been elaborate and ingenious — 
the jurisprudence of many ages and many luitioiis has been 
ransacked for tficttif precedents and analogies, and a multitude 
Vf *uthoritic8| Institutional and judicial| have been referred to 



express or implied, the rule of ike brocard being CMum 
non animtim mutcU qui trant mare eurrit; on the other 
hand, it may be argued that a lost will does not exist until 
the death of the testator, and that if he abstains from leav- 
ing written evidence of such last will according to the law 
of the country in which he is domiciled when he dies, he 
cannot be held to have given expression to his last will at 
all, the mere circumstance of his having years before made 
a will which would have been valid in another country, if 
he had then died, being no evidence of what his will was 
in the country in which he was domiciled at his death. 
Institutional writers differ in the view they take of this 
question. Story, in his Conflict of Laws, page 675, ia 
against the validity; Williams, in his Treatise, Vol. 1st, 
p. 324, seems to take an opposite view. In the case of 
Leithf June G, 1848, it was field that a trust disposition 
and deed of settlement executed in Scotland might be validly 
revoked, even as regarded heritage, in Scotland, by a will 
subsequently executed in England in the English form ; and 
in the case of Fleming against Young, presently pending in 
the Court of Session, the Lord Ordinary Ardndlian, issued, 
on the 9th March last, an Interlocutor and Note,* in 



on both sides. The result of an attentive consideration of 
these authorities is, to the mind of the Lord Ordinary, that 
there is no direct authoritative precedent — that there are 
conflicting o[Anions among institutional writers of eminence, 
and conflicting obiter dicta of learned and distinguished judges 
— and that he must dispose of the case, as a question of prin- 
ciple, according to the best of his judgment. 

In the broad and primary aspect of the question, it is 
certainly a question of Scottish law. This is a suit in a 
Scottish Court in regard to the estate of a domiciled Scotchman 
dying in Scotland. Had the estate been heritable, there 
could bftve been no question. To a deed conveying Scottish 
heritage, this Court would apply the rules of Scottish law. 
The estate being, however, moveable, the Scottish law, recog- 
nising the principle mohilia tequntur personam, proceeds, in 
the exercise of its proper jurisdiction, to dispose of the question 
of succession, and, if necessary, to dispose of the authenticity 
and validity of the Will. 

There is here no exclusion of the jurisdiction of the law of 
Scotland, and there can be none. In a Scottish Court, and 
on a question arising as to the succession of a d(nniciled 
Scotchman, the judgment must be according to Scottish law. 
A Will is presented; it is the only writing purporting to be 
the Will of the deceased; the succession is testate or intestate, 
according to the validity or invalidity of that Will; the 
Scottish Court is called on to decide whether the succession is 
testate or intestate, and must therefore decide on the validity 
of the WiU. 

It iB important, with reference to some of the aiguments 
used by the claimants who maintain the intestacy of Mr 
Young, to bear in mind that there is here at present no 
question of jurisdiction, no question of power or capacity to 
moke a Will, no question of the effect of the Will (if it is 
valid) on the succession. The point raised relates entirely to 
the formal validity, or in other words, the authenticity of the 
Meriting presented as a Will; and the true question, therefore, 
is — Shall this Court, acting in its own jurisdiction, and in the 
administration of its own laws, apply to the adjudication of 
the formal validity or authenticity of this Will, mode ia 
Demerara, the rules affecting such a writing if made in this 
country; or shall this Court, still acting as aforesaid, ascertain 
and apply to the. writing the rules of the law of Demerara? 
If ex comitate the rules of the foreign law are to be here 
judiciiUly recognised as applicable to the question raised in 
regiurd to the validity of the writing, then the recognition of 
these rules will be the act of the Scottish Court, and the 
application of these rules will be according to Scottish law. 
The claimants who maintain the validity of this Will, on the 
ground that it is effectual according to the law of Demerara, 
do not seek to exclude the jurisdiction of the Scottish Court, 
or the operation of Scottish law. Their plea is, that, accord- 
ing to the law of Scotland, of which the law in regard to 
foreign writers adopted ex annitate gentium forms a part, the 
writing, if effectual in Demerara, should be held to bo 
effectual here. In the apt and expressive language of Sir 
William Scott in the case of Dalrym^)lc, the position of this 
case, if the pica of these claimants is sound, may, mvtatii 
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the Utter of which he iftys — "The Lord OrdinAiy is of 
oi»iiion that a testator makiiig a Will, validly and effectuallj 
expressed in writing, aocordinff to the law of the place where 
it was made, and of his own domicile when it was made, does 
not destroy the -validity of that writing by subsequently 
changing his domicile.'' In this state of the matter, and the 
Commissary-Depute being at present only called upon to give 
eflfeot to the English Wxl^ in as far as it names the petitioner 
executrix, he considers he may do so with propriety to that 
extent, reserving all questions as to the validity of the Will 
to CKnj the moveable succession in Scotland, which is not 
the pomt at present ivb judice, but merely whether the 
petitioner should or should not be admitted to the office of 
executrix. 



Ael, T. G. Wright. 
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mtUandis, be thus put— ''Being entertained in a Scottish 
"Court, it must be adjudicated according to the principles of 
'* Scottish law applicable to such a case. But the only prin- 
"ciple applicable to such a case by the law of Scotlaiid is, 
"that the validity of the writing must be tried by reference 
"to the law of the country where it was made, and where the 
"maker was then domiciled. Having famudied this prin- 
"dple, the law of Scotland withdraws and leaves the l^gal 
"question as to the validity of the writing to the exdusive 
"judgment of the law of the colony." Thus it clearly 
appears that no exclusion of Scottish jurisdictiou is implied in 
the plea under consideration. 

Testamentary writings are much favoured by our law, 
{Erik., 3, 2, 23,) because they express the intention of the 
testator, and favour is shown to his intention. Hie true 
source and seat of Will is in the mind of the testator; his in- 
tention is expressed in writing, and all questions in regard to 
the formal validity of the writing or the authenticity of 
expression of Will, must be carefully distinguished from 
questions in r^;ard to the power, capacity, or right, of the 
party to make a Will, or in regard to the consequences of the 
Will. In thia case, Mr Young's power, capacity, and right, 
to make a Will is beyond doubt. In 1S29, and in Demerara, 
or in any other place, he could have made a valid Will, pro- 
vided only that he effectually expressed it. It is a condition 
of this question, that, when he made his Will in 1829, he was 
domiciled in Demerara. It is alleged, and offered to be 
proved, that, according to the law of Demerara, the Will he 
there made is a valid and effectual expression of his intention; 
and this must at present be assumed. His Will, therefore, 
springing from his own mind, was eflectnaUy expressed in a 
valid written instrument in 1829; but he never changed his 
intention. He preserved the writing, he did not revoke or 
modify it; and it remained at his death the only expression of 
his intention. He quitted Demerara and returned to »Scotiand, 
but he took with him the writing wherein alone he had ex- 
pressed his Will ; and it is in these circumstances that the 
present question arises — ^Has tliis writing, effectual as a Will 
when made, lost its validity by the testator's subsequent change 
of domicile? 

The Lord Ordinary is of opinion that a testator making 
a Will, validly and effectually expressed in writing according 
to the law of the place where it was made, and of his own 
domicile when it was made, does not destroy the validity of 
that writing by subsequenUy changing his domicile. 

According to the concurrent opinion of all the greatest 
authorities on international law, a contract regarding move- 
ables, if valid according to the law of the place where it was 
made, is valid everywhere; (Voet ad Pand., 1, 4, 2; Utileriu, 
lib. 1, tit. 1, sect. 3; Bouilenois, vol 2, p. 458, 472; Kent'i 
Com.f vol. 2, p. 457; Sfory, cap. 8, sect. 242; Fielix, par. 72, 
p. 128; irsk., B. 3, tit 2, sect. 40; Mcnziei Led. on Concey- 
aneing, pp. 140, 141 ; Wettlalc on Priv. Intemat. Law, p. 150.) 
There are many and strong reasons for holding that the same 
principle is applicable to the case of Wills, and that a Will dis- 
posing of moveables, if valid according to the law of the place 
where it was made, is valid everywhere ; and many of the 
learned authors above quoted, particularlv Huber, Boullenois, 
and Foelix, are of that opinion ; but, on the other hand, tiiere 
are some authorities tending to sustain a distinction between 
the case of Wills and the case of contracts, obligations, and 
such writings, and in support of this distinction the £nglish 
(MnQns iu tiit; coms of Ci'okir v. (he Jfcir^u/tf of Uci'tford (k 



7th Kovxmbeb, 1869. 

SHERIFF COUBT, GLASGOW. 

(Mr SRSBTFr Bill.) 

SnroLAiB k Co. v. Bald. 

Subnussion — ^Reference — ^Arbiters — Contract — Jurisdiction. - 
Tfie menibera of the Glasgow Com Trade AstodaUon adopted 
the foUowing at one of the Bvlee of the Society: — " In can of 
" any disptUea anting out of trantaeUont oomi/eeted with the 
" trade, the parties Aall refer eneh ditpvies for settlement to 
"any two members of the AssociaHon, which two members 
"shall appoint as umpire a third arbitrator, who Aall he a 
" member of the Committee." In an action at the instance of 
one of the members againtt ant^her, relating to a trade trans- 
action — Jleld, that the arbiters not being named, the dome 



Moore, 839,) Zichy-Ferraris v. Crolxr (3 Curt., 468), and 
Prcmer v. Freeman, 7th March, 1857, (10 Moore, Z06J, have 
been strongly urged. 

It is not necessary here to dispose of the question whether, 
in regard to the formal validity of a testamentary writing, the 
law of the place where it was made, or the law of tiie place 
where the testator died domiciled, shall prevaiL The Lord 
Ordinary, though inclined to think that, in regard to the ques- 
tion of the mere formal validity of a testamentary writing, the 
prevalence of the law of tiie place of execution has the strongest 
support in the principles of international law, would have 
felt much diffidence and hesitation in so deciding after the case 
of Crolxr and the case of Bremer v. Freeman; but the point 
really raised in this case is different. 

The Will in the present case was not only good where made, 
but good when made. The place where it was made was the 
place of the testator's domicile. The law of the place of 
making and the law of the existing domicile at its date were 
the same. That law the testator could not have safely 
neglected; a Will, according to that law, was undoubtedly 
good : a Will according to any other law would not then have 
been valid. Had the testator died in Demerara alter havinjg 
executed that Will, his succession, so far as regarded his 
moveable estate, would have been governed thereby. Why 
diould it be otherwise now? Nothing has since occurred 
except a diange of residence. There has been no revocation, 
express or implied : there are no indications of a change of 
purpose, and such a change of purpose cannot be inferred 
merely from the testator s return to Scotland, taking the Will 
with him. Cidum non animum mutat qui trans mare currit. 

If a change of domicile destroys the validity of a Will, 
another change will restore it, and a writing may be alter- 
nately valid or invalid for years, varying according to the 
varying residence of the testator, and at last depending few 
its validity on the accidental locality of his ultimate residence. 
This would be a most unsatisfactory and inexpedient state of 
the' law; and the result would be tiiat, as in this case, so in 
many cases, the clear and decided intention of the testator 
would be defeated. 

It must be admitted that some of the authorities quoted 
are deserving of very great respect. There is a paragraph in 
the work of Story, (chap. 11, par. 473,) which does seem to 
countenance the plea maintained against this Will; and in 
the judgment of Lord Wensleydale in the case of Bremer v. 
Freeman, there are obiter dicta to a similar effect. But the 
doctrine stated by Story is doubted by Williams and by 
Westlake, and in the case of Bremer the point now inv<dved 
was not decided, Mid was not neoessary to the decision of the 
cause; and, while acknowledging the great weight and 
authority due even to tiie incidental observations of Lord 
Wensleydale, the Lord Ordinary has felt himself unable to 
arrive at the same condusiou. 

In the case ofLeith v. Leith, Gth June, 1848, (10 D., 1137), 
decided by the whole Court, the Opinions df the Judges are in 
accordance with the views which the Lord Ordinary haa here 
expressed, and in regard to whidi no opposing authority Ia 
hJcuttiflh law ha« been quoted. 



SHERRIFF COURT HEPORTS. 
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0/ refermet wa$ noi ^eetval, and occordingly the juritdic- 
tion of the Oowt wu not exduded, 

H. B. Adax Sikolaib ft Company, merchAnts, Glasgow, the 
punuen in this action, me Jas. Bald, oorn factor, Glaisgow, to 
prodnoe an aocount of hia intromisrionB as agent or broker for 
the pursuera in the sale of 670 lacks of Bordeaux flour on 
thdr account, on or about the 2d day of May, 1859, that the 
true balance due to the pursuera therein may be ascertained; 
and, on the defender's fiuling to produce such account, that he 
ihould be decerned to pay to the pursuera the sum of £80 
ifeeriing. 

The defender pleaded as a preliminary defence--^ 

The pursuera and defender an memben of the Glasgow 
Com Trade Association, and according to one of its rules, the 
memben in the event of any disputes arising between them in 
tranaaotions connected with the trade, have to refer the same 
to two memben of the association. 

The transaction from which the present dispute has arisen, 
fiJIfl within these rules. 

The rule of the association founded on was in these terms: — 

"In case of any disputes arising out of transactions con- 
neotad with the trade, the parties shall refer such disputes for 
■ettlsment to any two memben of the association, which two 
memben shall appoint, as umjnre, a third arbitrator, who 
shall be a member of the committee. A fee of 10s for the 
support of the association shall bo paid on the entering of each 
case, and a fee of 10s shall be paid each arbitrator for every 
requisite sittmg." 

The punuen replied — 

The rule founded on by the defender, is an obligation to 
refer without naming the arbiten, and is void, Buclianan v. 
MmrHead, Mor., 14,593. 

The Sheriff-Substitute, after hearing parties' procuraton, 
pronounced the fc^owing judgment : — 

Finds it stated as a preliminary plea, that as the punuen 
and defender are memben of the Glasgow Com Trade 
Association, one of the rules of which provides, that iu the 
event of any disputes arising between memben, out of trans- 
actions connected with the trade, the parties shall refer the 
same to two memben of the Association ; and that as the 
transaction in dispute falls within the rule, the defender con- 
tends that this action is excluded, and the punuen were bound 
to adopt the ooune pointed out in the rule for having the 
subject-matter of the action determined: Finds, for tlie reasons 
ex|dreBsed in the following note, tbat as fi-amed, the said rule 
does not create any obligation on the members of the Glasgow 
Com Trade Association to enter into a reference of their trade 
disputes, and that in the present instance, the punuer it not 
precluded from insisting in Court for the redress which iu this 
action he demands: Therefore repels the said preliminary plea, 
and on the merits, finds tbat the parties are at variance as to 
the nature of the contract, and of the circumstances out of 
which the punuen' conclusion for count and reckoning arises, 
and that a proof before farther answer is necessary: Therefore 
allows both parties a proof of their respective averments on 
record, and to each a conjunct proof, and grants diligence at 
their instiuice against witnesses and haven, and commiiuion 
to any of the Depute ClcrkM of Court, to take the deixMitious 
of haven, and to receive and certify exhibits, to be reported 
forthwith, and apiK>ints the case to bo enrolled firat Court, 
that a diet may be fixed for the proofs allowed proceeding. 

-T rm !•«»• J f 4 1 • 1 1 i 11 : III., C. 54, which provides for the forai and mnuncr of set- 

Now.-The l^rclimmar, defence t«kcn w midoubte. ly oue t,i„^ ai.,n.t;. among the ine...I.ers bv arbitratien. But the 
of mtcrest to the C orn Aaociatioi., of which it .h a.hmttca the Glasgow Com Trade Awooiation i» a voluntary society- 

ueithur incorpoiatLal, nor formed muler the Trieiidly Societies 
Acts ; and to which, tlien'forc, the usn.il rules of Inw are 
applicable. 



'^In case of any disputes arising put of transactions eonneoted 
with the trade, the parties shall refer such disputes for 
settlement to any two memben of the Association; which 
two referees shall appoint^ as umpire, a third arbitrator, who 
shall be a member of the committee." The objectiun tidcen to 
this rule was, that the parties were not named to whom th« 
disputes occurring were to be referred ; they were to be any 
two memben of ue association, and the disputes were froipee' 
live; that the form does not constitute a submission de prcttenii, 
nor does the language used create an obligation to refer. The 
Sheriff-Substitute is of opinion that this objection is well 
founded. The principle of ddeotut perwonn is not stronffer 
anywhere than it is in arbitration — "and it receives an mol 
so stringent, that an obligation to submit, however dear, hai 
no compidsory efifoct unless an arbiter or arbiten be named. 
It cannot even be used as the means of forcing the granter of 
it to select a referee" — [Menzice on Oonveyaneing, page 387.) 
Numerous decisions support this canon, and idl the text writera 
state it Thus a clause in A mercantile contract, by which 
sevcoral persons engaged in foreign trade and insurance for 
twenty-one years, contained a provision that all disputes re* 
lating to the business in which the parties were engagedi 
which diould arise among them, "shall be, and are hereby 
referred to the final determination of the chairman, deputy 
chairman, and secretary, for the time being, of the Cham- 
ber of Commerce and Manufactoren of the City of 
Glasgow, or any two of them." On the death of one 
of the contracting parties, a dispute did occur between 
his executon and the remainder of the body, r^^rding 
the deceased's share in the trade carried on, w&ich resulted 
in an action in the Supreme Court, and the preceding clause 
of submission was pled as excluding the action ; indeed, the 
clause was conceived in the language of a present referencei 
but die argument for the pursuer, which was adopted by the 
judges, prevailed. It was observed on the bench: — "The 
difiiculty in supporting the plea of the defender arises from 
the reference being, not to an individual, but to a detcription 
of persons who, as well as the point to be decided, must necea* 
sarily have been indefinite at the date of the contract," Bu» 
eftonan v. Muirkead and others, 25th June, 1799; Mor. 14,593. 
In Davidwii v. Oswald, 28th February, 1610, F,C., th« 
Court decided the point in express terms, finding that "an 
agreement of Rubmission to i^eraons not named was ineffec- 
tual ;" and the very same princi])le is recognised in the cases 
Smith v. Duff, 28th February, 1843, 5 Ses»on Cases, 749; 
and Hendrry's Trustees v. lienton, 2Sth May, 1851, 13 Session 
Cases, p. 1001; see also Parker on Arbitration, 2d ed., p. 50; 
SeWs Principles, S. 391. No doubt, there arc cases in the 
books, where references to parties not named have been 
sustaine<1, and exam])les of these are to be found in the 
cases Mmro v. Maclntzlr, 18th Dec, 1S23; 2 Shaw, 598; 
DLvon Y, Campbell y 25th June, 1830, 8 Shatc, 1»70; and Smith 
V. Dvff, supra, but in these, and all cases of that class, the 
reference was not strictly a submi&iion of existing, or an- 
ticipated disputes — but was of the nature of an agreement fur 
! completing and explicatiug contracts, into which the parties bad 
I entered ; and as Professor ^leuzies correctly states, ( Lee- 
j tures on Conreyancinff, y.age 38S), that "while there is thus a 
limited exception, auil while a reference to arbiten not named, 
will receive effect when designed to explicate certain agree- 
mentfi, still the general rule remains unshaken, that a 
reference without arbiten 8i)eciHed, is inoj^fratire with re- 
gni\l to disputes existing or Anticipated. " Tlie defender 
cited two ca^cH a.s authority for the pica which he maintained, 
Cooi>cr V. the Bertram Shot!* Frimdly Soeuty, 13 th March, 
lS'Jr>; 3 Shajr, Qi$; and Munsony. Dotili, 5th June, 1840, 
' 2 Sesiiion C'n.scd, 1015; but these are inappropriate decisions. 
In both the cases, the actions were directed against friendly 
siK'icties cstablitihed under the pruvit»iou!} of the Act 33, Geo. 



punuen and defender are memben. The Shoiiff-Subi^titute 
would have been very williug to •^ive cfi'oct to the rules of the 
Association which apiieor to bo practical, rcobonable, and per- 
haps effectual in everythiu<,' couucctcd with the trade iulor- 
course of ita memben; the ruk.« Foem only to fail when the 
Association attempts to meddlo with tbat rather ditlicult 
description of legvuation which i.s deviled to oust the jiu'isdic- 
tion of Courts of law, iu the determination of disputor<. Tlic 
rule rtflied on by the defender is expressed hi these tenn^<: - 



The dtjfender ap\>ealed and pleaded — 
The rule of law, tlfit nn obligation to icfer without naming 
the referees i;* void, is subject to very great exception. ^Vhere 

(To be continued.) 
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biaEST OF ENGLISH CASEa 

25th Januart, 1859. 
COUBT OF QUEEN'S BENCH. 



■■I 



gigist 0f (BnglxB)g tfasis* 



llTQ Februaby, 1859. 
OOCTBT OF APPEAL IN CHANCEBT. 

Ex parte Handen in re Handen. 
Bankruptcy — Pablio Sanrant. 

The commianoner in bankruptcy granted the bankmpt 
hii certificate, on condition oi his paying to the official 
aaignee a certain portion of hia official income as a 
pablic aenrant. Reversed on appeal, and an nuoon- 
ditional diBcharge granted, in respect that it was contrary 
to public policy, that the salaries of public servants 
should be reduced below that amount which the autho- 
rities considered adequate payment for the duties which 
those servants had to perform. 



29th June, 18r)9. 
COURT OF APPEAL IN CHANCERY. 

In re The Home Goukties and General Life 
Insubance Company exjnirte Woolaston. 

Joint-Stock Company — Contributory— Misrepresenta- 
tion— Forfeiture. 

A PARTY who had been induced to take shares in a 
Joint-Stock Company by the misrepresentations of the 
secretary, is notwithstanding liable as a contributory. 

By vhe deed of settlement of a Joint-Stock Company, 
it was provided that if any shareholder should refuse or 
neglect to pay a call for two months after it was made, 
the secretary should send him a written notice, specify- 
ing the amount of his call, and requiring payment within 
twenty-one days of the date of the notice, on pain of 
forfeiture; and if such amount were not paid within the 
time specified, it should be lawful to the director to de- 
clare the share or shares in respect of which such sum 
should then remain unpaid to be forfeited, and the same 
should be forfeited accordingly for the use of the Com- 
pany. A call was made upon a shareholder in respect 
of his shares, and ho declined to pay. The secretary, 
thereafter, by authority of the directors, sent him the 
following notice : — " Sin, — ^In accordance with a resolu- 
" tion of the board of directors, passed on the 9th May, 
** 1855, 1 now beg to give yon notice that unless the call 
" of £100 on 200 shares subscribed for, and held by you 
" in this Company, be fully paid within twenty-one days 
. " from this date, the said 200 shares will bo immediately 
" forfeited to the sole and exclusive use of the Company, 
" and that your interest in tlie same will finally cease. 
'* Annexed is a copy of the resolution." The shareholder 
paid no attention to this notice, and no communication 
passed betwixt him and the Company; and no farther 
resolution was passed by tlie directors. Upwartls of two 
years afterwards an order was made for wimling up the 
Company, under the Winding-up Acts. — Ildd^ that there 
had been an absolute forfeiture of the shares, and that 
the shareholder must be stnick out of the list of contri- 
butorics. 



Klbinwort and Another v. Shepard. 
Shipping — ^Policy of Marine Insurance. 
A POUCY of marine insurance contained the words, 
" warranted free firom capture and seizure." The vessel 
was piratically seized and carried off by the passengers, 
who were Chinese emigranta.— ITelti, that this was a 
seizure fslling under the exception, and that the owners 
were not entitled to recover from the underwriten under 
the policy. 



29th November, 1858. 

EXCHEQUEB CHAMBEB. 

(Error from the Court of Common Plbai.) 

Boyd v. Bobins & Lanolands. 
Bankruptcy — Guarantee— Discharge. 
A became guarantee to B for goods to be furnished 
from time to time to C. A became bankrupt and ob- 
tained his certificate. Thereafter B furnished goods to 
C, for which the latter failed to pay the price. — HM^ 
that under the English Bankrupt Act, sec. 178, A was 
not protected by his certificate, but was liable under his 
guarantee for the price of the goods. 



27th Aprii., 1859. 
COURT OP COMMON PLEAS. 



Smith v. Boche. 
Contract — Consideration* 
An undertaking by the mother of two illegitimate 
children to support them is a legal and sufficient considera- 
tion to support an agreement or bond by the fSather to 
pay her an annuity of £50 a year. 



Sd February, 1859. 
COUBT OF QUEEN'S BENCH. 

The London and North- Western Railway 
Company v, Glyn. 

Policy of Lisurance — Carriers. 
Tub plaintiflb, who are common carriers, effected aa 
insurance for £15,000 **on goods their own, and in trust 
as carriers.'* The policy stipulated that "goods held in 
trust or on commission, are to be insured as such, other- 
wise the policy will not extend to cover such property.** 
— //c/J, that the words in the policy coYcred the whole 
value of goods sent to the plaintififo to bo carried, and 
also any interest in or lien over them which they might 
have as carricra. 



IGtii April, 1859. 
COURT OF COMMON PLEAS. 



Berkstrin f?. Baxemdalb and Others. 

Carrier^s Acts — ^Trinkets, etc. 
TuE word "trinket" in the 1st section of the Act, 11 
Geo. IV., and 1 WjU. IV., c. Q^^ extends to gilt rings, 
ivory bracclcte, mothcr-of-pcarl portmonnaies, brooches, 
and shirt pins; the term '^ glass'' extends to small glass 
flagons, and smelling bottles; and the term ** silks, in a 
manu&ctured or unmanufactured state,*' ei^tends to silk 
watch-guards. But no words in the section cover such 
articles as German silver fusee-boxes, 



BIOEST OF ENQLISH CASEa 
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^iQtui oi ^ttQlxBlg €nun. 



5th and 7th Mabch, 1859. 



17th May, 1859. 
EXCHEQUEB CHAMBEB. 

Williams v. Smith. 



, The Eoelish Mercantile Law Amendment Act, 19 and 
VICE-CHANCELLOR KINDBRSLErS COURT. 20 Yict,, c. 97, hag no retrospectiYe operation. 



Lawbencb V, Campbell. 
Evidence — Confidentiality. 

Lkttbbs ptfliing betwixt a client and Scotch loUdtoni 
practiiing in London are privileged, and saoh lolidton 
are not bound or entitled to prodoce them, 



18th January, 1859. 
COURT OF COMMON PLEAS. 

Phillips and Another v, Clark. 

Although a bill of lading contained on the margin a 
condition that the ownem should not be liable for leak- 
age or breakage, this does not exempt them or the master 
from the ordinary condition of due care in the stowage 
of the goods. 



13th July, 1859. 
VICE-CHANCELLOR WOOD'S COURT. 

Charlton v. The Newcastle and Carlisle Rail- 
way Co., & THE NoRTH-EaSTERN RAILWAY CO. 

A GENERAL meeting of a railway company passed a re- 
solution, the execution of which was beyond their statu- 
tory powers. — Held, that any one or more shareholders 
might apply for, and obtain an injunction against the 
execution of such resolution. 

An agreement between two separate railway com- 
panies that they shall work together, and that the profits 
shall be shared so as to give a certain proportion to each, 
is ultra virca and illegal. 



5th July, 1859. 
ROLLS COURT. 

Cole v. The West End of London and Crystal 
Palace Railway Company. 

Where a Railway Company takes a portion of a garden 
attached to a dwelling-house for the purpose of their un- 
dertaking, they are bound, under the 92d section of the 
Lands* Clauses Consolidation Act, to purchase the house 
and whole premises. 



18th May, 1859. 
EXCHEQUER CHAMBER. 



The New Brunswick and Canada Railway and 
Land Company v, Muggeridqe. 

The provision of the Joint Stock Companies' Act, l85Ct 
sec. 19, to the efiect "That no person shall be deemed 
" to have accepted any share unless he has testified his 
" acceptance, by writing under his hand, in such form 
" as the Company from tiipe to time directs,'' is to be 
strictly and literally construed, and equivalents are not 
to be admitted. 



27th and 28tii April, 1859. 
COURT OF COMMON PLEAS. 



The Wolverhampton New Water Works Company 

v. hunksford. 

In an action for calls made under the Companies* Clauses 
Consolidation Act, the remedy given by the Statute (sec. 
24) must be followed, and it is not competent to sue a 
subscriber for calls, as at common law, under the sub- 
scription contract. It is also necessary to aver that the 
subscriber was a shareholder at the date of the call. 



ERRATUM. 

In our last number (p. 6) it ii stated that the Sheriff adhered 
to the Sheriff-Subgtitute*s judgment, In the case Miller v. AutHn 
This is A mistake. His lordahip altered, and the following is 
a copy of his Interlocutor: — 

GlAsgow, 21st October, 1S59.— Having heard parties' pro- 
curators under the defender's appeal upon the Interlocutor 
appealed against, preliminary pleas and whole process, in respect 
the pursuer had judicially consented to the sale of the wnole 
sequestrated effects, which included the engine and boiler 
referred to, the sale of which he now seeks to interdict ; and 
in respect the statement of the pursuer is not that the steam- 
engine in dispute belongs to himself, but that it belongs to a 
third party of the name of Barr who does not appear to claim 
it; and in respect the pursuer does not even aver in the 
petition that he acts for Barr, but sues in his own right: 
Alters the Interlocutor complained of, sustains the preliminary 
defences and dismisses the application, reserving to the i>arty 
Barr to insist in his alleged right of ownership in the engine 
referred to, and to apply for interdict against the sale thereof 
if so adnsed: Finds the defender entitled to expenses, of which 
appoints an account to be given in and taxed by the auditor, 
and decerns. 

B* 
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SHERIFV COrsT ftSFOltTS. 



(Continued from ftage 11 J 
thA matter of refertnoe Arises in the working out of * contract 
between the pertaes, And is necessary to the maintenanoe of 
its other proyisions, it is oompetent to name the arbiters when 
the difficulty or diqinte arises, Merrp d: Cunninghaime t. 
Srown^ 15th July, 1853. The present dispate arises in work- 
ing oat the contract of the association, and so fidls within 
the exception. It is not a simple and specific reference ap- 
pliflablft to one transaction, bat a specific point in a contract 
which must coYor a tract of fUture time. 

The porsner replied — 

The obligation to refer la unworkable; it does not state by 
whom the arbiten are to be bhosen, whether by the partiee 
mntoaUy or otherwise^ or by the association, or the chair ma n 
of the body— this in itself is iktal to the dause of reference. 

The Sheriff (Sir A. Alison) adhered to the Sheriff-Substi- 
tute's judgmenty adding to his Interloontor the following 
note: — 

The present case involves a very important question, 
namely, whether an obligation by members of a societjr or 
association, sodi as the Glasgow Com Tnde Association, 
agreeing to submit anv disputes arising between them out of 
transactions connected with the trade, to two members of the 
association is binding, and excludes the jurisdiction of the 
ordinary Courts of law, and the case was very ably debated 
on both sides. On examining the decisions on this important 

Kinty there seems at first sight to be considerable variance 
tween some of those recently pronounced by the Supreme 
Courts and the fixed rule which bu been well established by 
those of an earlier date. In reality, however, there appears to 
the Sheriff to be no inconsistency between them, but, on the con- 
trary, a broad line of distinction, which separates the one class 
of cases from the other. On the one hand it has been settled 
by a train of decisions for 150 yean back, that an obligation 
to submit without specifying the names of the arbiters is void. 
The leading case illustrating that prindple is that of ^udUmon 
V. MvirheSi, Mor, 14,598, where it was held that a dause 
binding the partners of a company and their representatives, 
to refer all disputes that might arise between them, under 
the contract, to the chairman and deputy-chairman of the 
Chamber of Commerce of Glaagow, was void. This was con- 
firmed by tiie dedsion of the House of Lords in 1770 in the 
case of Milne v. the Magislratet of Edinhwrgh, whidi is not 
reported, but is often referred to in treatises on tiiis subject. 
More recently, in the case of Henderson's Tnuftes v. Sentonf 
May, 1831, Dwdop's Reports, 18, p. 1002, a simihir decision 
was given by the Court of Sesidon. It there appeared that a 
reference was mode in a deed to two arbiters specially named, 
whom failing, to an arbiter to be named by the Sheriff of 
Lanarkshire. One of the arbiten died, and an application 
was made to the Sheriff praying him to name an arbiter to 
supply his place. The Lord Ordinary remitted to the Sheriff 
to refuse the petition, on the ground that sndi an obligation 
to submit to a referee to be named by a third party or holder 
of on office, was ineffectual, the more especially as the obliga- 
tion to submit there was not for the decision of any disputes 
or questions arising out of the contract, but aU questions 
which might arise between the parties firom whatever cause. 
To this interlocutor the Court unanimously adhered. So far, 
the rule appeara to be completely settied in the general case. 
But an exception has been admitted in recent decisions where 
the obligation to submit to arbiten not named, is not general, of 
aU disputes between the parties, but special, of such questions or 
differences as may arise in the working owl a pariieutar contract 
'between them, as the building of a house, the working of a 
coal pit or the like, which may run over trtutwn fnlwri 
temporis, and where the clause is incorporated with the con- 
tract itself, and without which reference the contract might 
prove inoperative. There, the subsequent power of nominat- 
ing the arbiters is conceded by the coutracting parties. This 
accordingly was done in just such a case in Smith v. Dujf, 
28th February, 1843, and Again in the very recent cose of 
Merry <C' Canninghame v. Brown, 15th July, 1859, where it 
was held that an obligation to submit the special point in a 
contract, whether a coal mine, let to the punuers, could be 
worked at a profit or not, to two arbiten to be mutuallv chosen 
by the contracting parties to the lease, was good aud binding, 



though the arbiten were not named la the lease. But in the 
pres e nt case there is no written contract at all between tha 
parties, nor any necessity to call for a deviation firom the 
general rule, but a mere undertaking between two memben 
of an association to refer any disputes whatever wUdi may 
arise between them out of any future transactions connected 
with their trade. Such a case appean to fiJl under the 
general rule and not the exception. If there were no other 
objection to such an obligation to submit, an insurmountable 
one is to be fbund in the droumstanoe that under the rule of 
the society, in the present case, it is not stated that the arbi- 
ten are to be mutually ohcsen by the parties, nor is anjfthing 
taid how they are to he dioeen at aU, but merdy that they are 
to be two memben of the Com Exdumge. Are they to be 
diosen by the parties, or by the memben of the Com Ex- 
diange^ or the majority of them, or by the chairman or deputy- 
chairman of the bodyt This extraordinary omission in the 
obUflation to submit appean separaHm to be altogether fktal 
to tiie dause, the more especially when it is recollected what 
a vast variety of different questions and disputes the arbiten 
chosenin anv of these ways may be called upon to decide. The 
case founded (m bv the defender, of the Friendly Society, where 
an obligation in the rules of the Sodety to refer all disputes to 
arbiten, was hdd to be bindings as in the case of Matmon, 
1840, is an entirely special and exceptional one. All such 
sodeties are establidied under the Act 39, €reo. III. cap. 31, 
wldch expr e a d y authorises sudi sodeties to make bye-laws, 
"so as they are not repugnant to the laws of the realm," 
which an obligation to submit questions, arising out of the 
contract between the memben of the society and the office- 
bearers, could not be said to be, under the distinction between 
the two sets of cases above explained. 

Atl, J, Naismith. * AH. J. CLaRK. 



7th NovtMSMB, 1859. 
SHERIFF COURT, TOBBBMOBY. 
(Mb Sbebiff Bobkbtson.) 

Albxandeb Galt v. Johk Fbbousox. 

Pauper— Parochial Bdief.—JTe^cI, that an ahle-lodied man it 
not entitled to parochial rditf on aeetmtA of cm tMone 
dayglUer who resides in family with him, 

Thb pauper at the date of application and rdief, on 4th 
August,. 1856, was twdve yean of age, and daughter of 
Alejcander Macintyre, labourer, residing in King. Street, AUoa. 
She was completely fatuous, and both from mental imbecility 
and physical defects, was unable to do anything for her own 
support, requiring the constant care and attendance of the 
mother, who was thereby prevented, as she had pievioudy 
been accustomed, from assisting, by out-door labour, the scanty 
earnings of her husband. 

At tiie date of the application for relief, Modntyre had seven 
children, indudiug the idiotic girl, the ddest of whom, a boy, 
was thirteen yean, and the youngest dght months dd. His 
wages were 128 or 13s weekly, and he was admittedly able- 
bodied. Macintyre was a native of the parish of Morven, 
which he had left while a young man, and after being in 
several parishes without retaining a settiement, went to reside 
in the village of Menstry, in the parish of Logic, about a fort- 
night before Martinmas, 1 85 1 . Macintyre then went to work 
in Alloa, vinting his wife and family at Menstry, on an aver- 
age twice a week, remaining with than over the Sundays, till 
Whitsunday, 1852, when he removed them to Alloa, where he 
and they resided at the date of the application, and where they 
still rende. 

Macintyre not having at the date of the application, and the 
payment of relief, been resident five yean in AUoa, and his 
daughter, the pauper, bdng nonforisfiuniliated, and i nea p a We 
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of aoquiiixig i^ wttlflmoit on her own rif(ht, statntoiy notice 
WM Bent to Morreni the birth lettlement of the fitther, daim- 
ing relief. 

A long oorrespondenoe ensued between the two imipectony 
which resulted in a refiual on the part of the defender, and 
the present action was raised to 137 the questian on 28th 
October, 18^8, by which time the advances amount to 
£13 18s. 

Defences were lodged, denying that the girl Maointyre ever 
became chaigeable to AUoa; that she was a pauper; that she 
was either imbecile or fatuous, or that her father was entitled 
to or did receive relief on her account, and denying also that 
she was entitled to relief on her own account. 

The &ct of his bdng a native of Morven, as also that be 
had not acquired, or if he had, had not retained a residental 
setUement in any parish except that of Alloa, was admitted. 

The pursuer plMded — (1.) That the girl Madntyre was, in 
August, 1856, and still is, an object of parochial relief. (2.) 
That being nonforislamiliated, and having neither acquired nor 
being capable of acquiring an independent settiement of her 
own, the settiement of her father rules; and (3.) That her 
father never having acquired an industrial settiement in Alloa 
previous to 4th August, 1856, Morven, as the parish of his 
birth settlement, was Uable in payment and relief as concluded 
for. 

The defender, on the other hand, maintained several pleas 
and inter alia — (1.) That Madntyre being an able-bodied man, 
in constant employment and in recdpt of good wages, is not 
entitied to relief dther for himself or any member of his 
family. Adams v. WiUiatM, and Thomson v. lAndtay, Feb. 
27tb, 1849. 

AfUr a proof of the disputed averments, the Sheriff-Substitute 
(Robertson) pronounced the following Interlocutor: — 

The Sheriff- Substitute, having resiuned consideration of the 
dosed record and whole process, and considered the proof led 
by both parties, and heard parties' procurators on the import 
thereoj^ Finds it proved or admitted that Alexander Mac> 
intyre, the father of Catherine Madntyre, im a native of the 
parish of Morven, which he left many years ago; that, after 
residing in different parishes, he removed into the parish of 
Alloa, where he got employment a fortnight before Martin- 
mas, 1851, leaving his wife and family in a neighbouring 
parish till Whitsunday, 1852, when he took tiiem to Alloa, 
where he has redded with them ever since; that he vidted lus 
&mily during the time he was thus separate from them about 
once a week, in order to spend the Saturday nights with them; 
that Catherine Madntyre has been an idiot £rom her infancy, 
and is unable to do anything for her own support; that she is 
harmless, but requires attention and care in consequence of 
her mental and bodily condition; that she is about fifteen years 
of age, and has been all her life living in her father's &mily: 
Finds, that at various times Alexander Madntyre and T^ 
wife applied to the pursuer for parodiial rdief, m respect of 
the condition of tiieir daughter Oatiierine, and that about tiie 
4th A^KUst, 1856, relief was given, and has beoi continued 
since: l^ds that Alexander Madotyre is an able-bodied man, 
and has been in constant employment at wages averaging 
about thirteen shillings a week daring his reddence in the 
parish of Alloa: Finds, in law, that Alexander Madntyre was 
not a proper object of parodiial relief in August, 1856, nor 
afterwards: Finds that, in the circumstances, he was not re* 
lieved from his obligation to support his daughter Catherine, 
and that the relief given by the porsuer was not necessary sus- 
tentation, sudi as to form a valid daim against the defimder; 
therefore assoilzies the defender, as inspector of poor for the 
piuish of Morven, from the conclndons of the libd: Finds the 
pursuer, as inspector of poor for the parish of Alloa^ liable in 
expenses, aUows an account thereof to be lodged for taxation, 
and decerns. 

Note. — ^Alexander Madntyre went to the parish of AUoa 
a fortnight before Martinmas, 1851, and resided there con* 
tinuously to Au^t, 1856, when he received parodiial relief 
VU A660iuit| M IB allegedi of tii9 conditioii of hi« dftu^^htw 



Catherine, who has been an idot fh>m her infancy. Madntyre 
was then and has since been an able-bodied man, and had not ac* 
quired a settiement in Alloa. The question at issue thus 
comes to be, do the circumstances of her idiocy and hdpless 
condition entitle Catherine to parodiial relief independentiy 
of her &ther f or does the rule apply that Maointyre is bound 
to support her as a member of his family, he bong an able- 
bodied mant The pursuer maintained at the debate that a 
rule was laid down m Hay v. Patenon, 29th Januaiy, 1857, 
that a pauper lunatic is entitied to independent relief; and 
in certain circumstances this is imperativdy required, such, 
for instance, as tiiose in that case where the pauper was sepa- 
rated frcHm the father and confined in an asylum. It is im* 
posdble for a labouring man to support a ddld in a lunatio 
asylum and a fomily at home. But in the present case the 
circumstances are altogether different. The idiot lives in 
£ftmily with her father, and is no cost to him beyond an^ other 
duldin feeding and dothing; and all that can be sud is, that 
she requires the attention of the mother, so as to prevent her 
doing any out-door work, or earning anything for the support 
of the family. A woman with a young family and two infants 
to nurse in the course of. four years, cannot usually do much 
out^ioor work, and that argument is not entitied to much weight. 
Then, Madntyre is in r^ilar employment, and earning higher 
wages than when he fint went to the parish, when he had 
only eleven shillings a week, whereas now he has fourteen 
dulUngs. The Sheriff-Substitute cannot see anything in this 
case that makes him condder it one in which toe obligation 
on the father to support his family should be relaxed. It is 
very posdble that uie relief given in August, 1856, might 
have been hastened by the fact of there being less than three 
months awanting of five years since Madntyre had gone to 
Alloa. But the deddon is rested on the prindple tiiat an 
able-bodied man is not entitled to parochial idief, and there is 
nothing in the facts brought out to take the case out of this 
rule, or to entitie tiie pursuer to hold that Catherine Madntyre 
and not her &ther was the redpient of the advances made by 
bJTn . 

The pursuer appealed and reclaimed, on advising whidi^ 
with answers for tiie defender, the Sheriff-Depute (Cleghom) 
adhered, and pronounced the following Interlocutor: — 

The Sheriff, having oonddered the appeal and reclaiming 
petition for the pursuer, answers for the defender, and whole 
process, adheres to the Interlocutor appealed against, and 
dismisses the appod: Finds the pursuer liable in i^Ulitional 
expenses, of which allows an account to be lodged for taiuktion, 
and decerns. 

KoTB. — ^The Sheriff has oonddered the proof and pleading! 
with much attention, and carefully examined the authorities, 
but he is unable to arrive at any other condudon than that 
wludi the Sheriff-Substitute has expressed very lucidly and 
sucdnctiy in his Literlocutor and Note. 

It seems to the Sheriff that a Court of law is not, upon 
sliffht grounds, to hdd an able-bodied man exempted from the 
obugation to maintain lus family unaided by parish relief, or 
as it is put by the pursuer, to hold one of the children of such 
a man, living in fonuly with him, to be in its own right a 
proper object of parodiial rdief. And it seems pecimarly 
necessary to guard jealoudy the limits of the right of relief in 
droumstances sudi as these which occur in the present case. 
For here it appears that the relief was granted a few months 
only before the expiry of the period winch would have given 
Madntyre a legal settiement in Alloa, and this drcumstanoe 
was under the notice of the Board, and the dgnificant observa- 
tion was made in reference to the relief granted, that it would 
come off Morven. Without, therefore, going so far as to hold 
that there is proof of malajida, it cannot escape observation 
that the temptation was strong, to take a view of the applica- 
tion, whidi not only would relieve the parish of the imbedle 
child, but in all probability interrupt the acquidtion of a 
settiement by the &ther, and the defender is at least well 
entitied, having from the first refused to recognise the pro- 
priety of granting rdief, to have the grounds on which it was 
given thoroughly sifted. 

At the time relief was granted, the father was an able* 
bodied man, earning 18s a week, with a wife and family of 
seven diildren. The daim of relief is rested on the &ct of 
^Alb^Hnoi the oldest daughter, a girl thou abou^ twdve^ hfty- 
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iDg been £rom in&ncy imbecile, and requiiing her mother's 
coutant care. The cases of Thonuon y, Morrit, 19th July, 
1850; and Hay v. PtUenon, 29th January, 1857, are referred 
to as sho?rang that the lunacy of a child is a good ground for 
affinrding rwef, even when the father is able-bodied. In 
neither of these cases, however, was the point properly raised, 
as in both the inability of the &ther to maintain the lunatic 
and the propriety of relief being given, were admitted. And 
on examiuing the circumstances, it will be found they were of 
a very different charactor from those whidi occur here. In 
Thornton v. Morrit, the lunatic was a hid of sixteen, and had 
been removed to an asylum when relief was applied for, (see 
Lord Owninghame't opinion, 12 D. 1277.) It wais remarked by 
the Lord Justice Clerk that, if the point had been raised, he 
would have had little difficulty in holding that "a lunatic of 
the age in question was not in the position of the children of 
the father," and he also adverted to the drcumstanoe that ''as 
part of, and in the family of the fother, he could not be treated 
and nudntained in the way which safety perhape required." 

In Jlay v. Pattrton, again, the lunatic was a lad of fifteen, 
and in a lunatic asylum. His father, who had formerly made 
from 8s to 10s a week, was in prison at the date of the appli- 
cation for relief. Tho Court held, though the ^estion was not 
raised, that relief was rightly furnished. The jLord President 
said, the father was imprisoned, the lad himself at fifteen years 
of age was helpless ; and there was this further element in his 
case, that although his father was able-bodied, the obligation 
which in tiie general case attaches to a fatiier to maintMn his 
family, does not necessarily attach in the case of a lunatic in 
the condition of life of this party, because the provisions of the 
Poor Law, and other provisions connected ¥rith the police of 
the oounti^, may make it necessary that the lunatic would be 
separated from the famUy, and in such a case the obligation to 
famish that sort of maintenance would not attach to a father 
in the condition of life in which this fitunily is. 

In bo^ these cases, therefore, it was partly the age of the 
lunatic which was in the view of the Court ; but still more the 
oiroumstance of his separation from the family, and muntenance 
in an asylum, which, of course, involved a laige money pay- 
ment for board, amounting, perhape, to very nearly the entire 
weekly wages of the parent. 

In the present case the droumstances are very different. 
The lunatic was a girl scarcely twelve years old, who did not 
require to be removed to an aq^lum; but was left with the 
approval of the lunacy board under her father's roof, and in 
her mother's care. She was harmless, and did not require any 
peculiar food, or quantity of medicine, or medical or hired 
attendance, only such watchful care as her mother could best 
afford. There is no attempt to prove that previous to relief 
being given, she had been insufficiently fed, or clothed, or 
lacked any care or attention her state required, nor that the 
rest of the family were in want of the necessaries of life. The 
most that is said is, that Catherine was a great burden te her 
mother, and in place of being some help to her in Uie house, 
quite prevented her going to out-door labour, at such time 
as the care of her otiier — some of them infant — children might 
have admitted. But in such a family it is the father who is 
the *' bread winner/* and anything earned by the mother is 
an accidental advantage only, the want of whidi cannot relieve 
the father of his oblij^tion. While, therefore, there are un- 
doubtedly exceptional cases, such as those referred to, it does 
not appear to the l^eriff that this is one, and that though the 
Macdntyres are probably very poor, and must have a hard 
struggle to make both ends meet, tiiat is not more than can be 
aaid of a great proportion of woildng men with large families, 
in which there is very frequentiy one, who from illness, decre- 
pitude, or imbecility, is a heavy burden to the narents. 

If dronmstanoes were to change, and this child had to be 
boarded in an asylum at £20 or £25 a-year, or even if she 
were to grow up to womanhood in the same distressing condi- 
tion, and to be deprived by death or otherwise of her mother's 
care, the case woidd tiien* assume a very different aspect, and 
might become such an exceptional and eztraordinaiy case as 
those founded on by the pursuer. 

The pursuer pleads that it is not the father to whom relief 
was granted, but the child. The distinction is not very 
material, but looking to the strong views expressed in the 
House of Lords in ^e case ofM'Tear v. Lindtay, (Afaequeen*t 
Appeal Oatet, p. 160,) the tender years of the girl, and the 
circumstance that de facto she forms part of the fsunily, the 
Sheriff coocun in th« view on which the Interlogator uuder 



review proceeds, that truly it is the father who was relieved on 
the alleged ground of inability to Ti^^^intftin his fiunily. 

Act. HxvBY NisBBT and William Sfboat. 
AU, William Pibik. 



9th Novkmbeb, 1859. 

SHERIFF COURT, GLASGOW. 
(Mb Shsbifv Bell.) 

Lawson and Soh V, JOHH DuifN. 
General Turnpike Act<-Burial (Scotland) Act—CTause—Con- 
struction— Toll— Funeral Procession.— /n interpreting the 
22d tectum of the Act 18 and 19 Vict., cap. 68, the Burial 
Owundt (Scotland) Act, whidt cnadt that "no funeral pro- 
cettion, or carriage in tuch procettign, and no foot pattenger 
thail, vkile going to or returning from the place of interment 
on the occation of any interment, be liable in any toll or 
pontage" — Held, tJiat although one carriage may conttitute 
a funeral procettion, tuch funeral proeettion doet not com- 
mence until tJie body it, along with the carriage, on ilt way 
to the place of intennent; and a catriage, when only on /Ac 
way to the hotue at which it it to receive the body, cannot then 
be taid to be proceeding at a funeral procettion — carriage 
accordingly liable in toll. 

This action, concluding for repetition of the sum of 9d, allied 
to have been illegally exacted by the tollman at Saudyford 
Toll-bar, as dues upon a funeral carriage on its way to Partick 
to teke up a dead body for interment in the Calton Burying 
Ground, was in the first instance raised in the Small Debt 
Court; but the dispute between the parties being one of 
principle, and the point at issue dependent upon the interpre- 
tetion of certain clauses in the General Turnpike and Burial 
(Scotland) Acts, it was of consent, after a record had been 
made up and dosed, remitted to the Sheriff's ordinary court 
roll 

Mr Sheriff Bell, having heard the procurators for the parties, 
pronounced the following Interiocutor, which brings out all 
the important facts of the case, the Sheriff-Depute (Sir A. Alison) 
concurring in the judgment: — 

Finds that this action, which was remitted on the motion 
of parties from the Small Debt to the ordhaair roll, condades 
for the sum of ninepenoe, said to have been lilegally charged 
by the defender, on 16th September last, at Sandyford ToU-bar, 
upon a "funeral carriage, with company, going to Partick, and 
returning from thence witii corpse to Cadton Burying Groimd : ** 
Finds, that the pursuers' plea is, that said carriage was exempt 
from toll, either under the Act 1st and 2d Will. IV., cap. 48, 
being the Greneral Turnpike Act for Scotland, or under the 
Act 18th and 19th Vict., cap. 68, being the Burial Grounds 
(Scotland) Act: Finds it mutually admitted that the person 
who was to be interred died in a house in Partick, situated in 
the parish of Govan ; that the carriage, when tell was diaiy^ 
at Sandyford Toll, which is in the parish of Barony, was gmng 
out from Glasgow to that house; that it was what is called a 
box or funeral coach, having a box suspended bebw the 
carriage, in whidi a coffin can be placed; that the ooffiu was 
put into said box on tiie coach readiing the said house at 
PartidL; that the carriage was the only one in the funeral; 
and that it proceeded with the body from Partick to the Calton 
Biuying Ground, which was the place <tf intennent, and which 
is in the parish of Barony: Finds, that by tibe 87th section of 
the Act 1st and 2d Will. lY., cap. 43, it is enacted that no 
toll shall be demanded or taken "from any person attending a 
funeral of any person who shall die and bo buried within the 
pariah, or going to or returning from such funeral, at any 
toll-bar witihin the same parish :" Finds, tiiat whilst this danse 
would clearly have exempted the pursuers from pavmeni of 
toll on the occasion in question, had the person to be buried 
been interred within the parish of Govan, in whidi sha died, 
and hiKl Sandyford Toll-bar bcon in that T^xuh, no luob vighl 
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of exemption can be nudntained in the circamiUnoes of this 
caae, where the ponon was boned, not in tiie pariah of Gk>van, 
but in tiie parish of Barony, and where the toll-bar at which 
the toll was exacted was also in the parish of Barony: Finds, 
that by the 22d section of the Act 18th and 19th Vict., cap. 
68, it is enacted that ^'no funeral procession, or carriage in 
BQch procession, and no foot passenger shall, while going to or 
returning from the place of mterment on tiie occasion of any 
interment, be liable in any toll or pontage: " Finds, that under 
this enactment it is only a carriage in a "funeral procession" 
that is exemiit from toU : Finds, that although one carriage 
may constitute a funeral procession, such funeral procession 
does not commence until the body is, along with the carriage, 
on its way to the place of interment^ and a carriage when only 
on its way to the house at which it is to receive the body 
cannot then be said to be proceeding as a funeral procession : 
Therefore, and independent of the question whether it could 
properly be said that the pursuers' carriage was "going to the 
plaoe of interment** when it passed throu^ Sandyford ToU-bar 
on its way to Partick, the place of interment being in the 
direoUy opposite direction: Finds, that the foresaid section of 
the Bud statute does not in the present instance give the 
exemption contended for : Sustains the defences, and assoilzies 
the defender : Finds the pursuers liable in expenses, of which 
allows an account to be given in, and remits the same to the 
auditor to tax and report, and decerns. 

NoTB. — For the reasons above set forth, it is not necessary 
to decide in this case the somewhat narrower point adverted 
to at the dose of the interlocutor. It was certainly held by 
the Court of Session in the case of SpoUiwfoode, December 
22d, 1855, that where a local Act gave exemption from toll to 
"any person going to or returning from his, her, or their usual 
plaoe of religious worship," hired horses passing between their 
stables and the house of a person whom they were going to 
take to church were exempt from toU. But, on the other 
hand, in the English case of Harrison (6 Term htpoHt, p. 706), 
it was dedded that where a Turnpike Act exempted ftom tdl 
"cattie going to or returning from pasture,*' and "horses 
attending cattie returning from pastiu:e,'| this exemption did 
not extend to a horse ridden by the owner of tiie cattie at 
pasture in order to fetch them from pasture. In the present 
instance, however, the liability or non-liability for toll, which 
depends on the just construction of the exempting clauses of 
the two Acts above referred to, &lls, for the reasons stated, to 
be dedded against the pursuers, without going into this otiier 
question. The ^eriff-Substitute has advis^, as was sug- 
gested at the debate, with the view of avoiding further litiga- 
tion, with the Sheriff Depute, who concurs in the above 
judgment. 

Act, J. Macbrida. Alt. J. Maston. 



12rH NovxMBZR, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb Shbbiff Mo&risor.) 

Wm. Hutohisow V, Hkatly, Cowan & Co. 

Forfdture of Wages — Seaman's Wages — ^Merchant Shipping 
Act 17 & 18 Vict., c- 104. — Circunutawft in irAicA held 
thai a teaman had forfeited hit viaget. 

Tins was an action raised under the l7th and 1 8 th Victoria, cap. 
104, forthepaymentof a balance of wages amounting to £41 19s 
6d. The drcumstances of the cft«ie were these: — The pursuer 
engaged at Liveriiool in February, 1858, as carpenter of the 
" Spes" of Glasgow, at £3 a month, for a three years' voyage. He 
entered upon his dutien, and everything seems to have gone 
on weU until the 1st September last, when, on the voyage 
from Jamaica to Glasgow, a quarrel arose on board between 
the seamen and the captain, Frauds Bluett Duff. On that 
day, it was stated by the witnesses for the pursuer, that the 
captain was drunk, chased the men about the deck with a re- 
volver, threatened to shoot them, and subsequentiy, having 
been put in irons by the other officers %nd seamen, he ex* 



pressed his regret that he had not sUoghtered five or sue of 
them. The captain was kept in confinement for thirteen days, 
and part of that time in irons, and by his orders, whilst under 
restraint^ to the mate, who took command of the vessel ¥rith 
the acquiescence of all hands on board, the vessd was taken 
into Queenstown, in express opposition to the opinions of the 
sailors, who, as they alleged, wished to go to Glasgow. Im« 
mediatdy after the captain was put in irons, the revolver was 
thrown overboard, and the steward threw out all the spiritu- 
ous liquor. Arrived in Queenstown, the mate and others of 
the crew were tried and convicted of assaulting the captain, 
and imprisoned for short periods. By thus going off the 
course, the defenders, who are owners of the vessel, lost con- 
siderably; and, therefore, alleged that they had a right to b« 
partiy reimbursed by the pursuer for that loss, and accordingly 
offered him £28 16s 7d in discharge of the balance of his 
wages due. This sum was refused; and hence this action 
was itused. It was contended, on the part of the pursuer, 
that he waa not at all to blame in the vessel having gone to 
Queenstown, as he was only acting under the orders of the 
captain in assisting to work her in there; but this was re« 
butted by the defence, by saying that as the captain was 
under restraint, and not in command of the vessel, the crew 
had only followed the orders of their own appointed oom- 
manders, and thus were liable for the consequences. 
The (^eriff-Substitnte, in delivering sentence, said — 

I do not think that it enters into this case at all, whether 
there was a mutiny or not, or whether any assault had been 
committed on the one side or the other, by the captun or tiie 
seamen. The question before me is respecting this going into 
Queenstown, wnidi was off the vessel's course, lliis was un- 
doubtedly the act of the seamen, through the mate, whom 
tiiey had put in conmiond. The mate had no right to go 
into Queenstown. The captain, supposing the allegations of 
the witnesses against him are true, could not then endanger 
the lives of the crew, for by this time they had him safely 
shut up. It is impossible for them to plead that the captain 
gave orders to the mate under such circumstances; so tiiat 
when they went into Queenstown, they took the risk upon 
themsdves. Therefore, I think, there was an unnecessary 
and wilful divergence from the proper course of the vessel, for 
tibe captain was quite safe at the time. Now, though it looks 
a very hard case for the seamen, yet we must also look if 
it is not a hard case for the owners or charterers to suflR^ by 
any dispute between the captun and his seamen. I am glad 
that in giving judgment in this case, I do not need to come 
into ooU^on with the decision of the Justices of the Peace in 
Ireland. The wages of the seamen have been forfeited by 
breaking their contract, in taking the vessel off its course, and, 
consequentiy, the charterers might have refused to pay them 
any of their wages. As they had offered the pursuer £28 16s 
7d, I decern for tiiat sum. 

The Sheriff-Substitute subsequentiy issued the following 
Interlocutor: — 

Having resumed consideration of this petition, and having 
examined upon oath the following witnesses for the pursuer, 
namely, the pursuer, Kmanud Krombohl, John Peterson, and 
Peter Clark; and Francis Bluett Duff, captain of the ship 
" Spes," for the defenders, and having heard parties* procura- 
tors thereon. Finds that the petitioner has failed to establish 
hu) claim ; but in respect that the defenders are willing to pay 
him the sum of £28 ICs 7d sterling, being the balance of 
wages stated in the account of wages delivered to the peti- 
tioner on his discharge, and pro<luced to the Sheriff-Substitute, 
decerns against the defenders for tiie said sum; but in the 
whole drciunstances finds no expenses due by either party, 
and decerns. 



Act, R. SlKCLAIB. 



Alt, T. G. Wright. 
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16lE NOYUCBlBy 1869. 

SHERIFF COURT, GLASGOW. 
(Mb Shibitf Smith.) 

Lara v, Sxitb. 

Xiodgliiff^Hoiua Keeper— Reni— BoArd-*BeteDti<m— LiflO— 
Prooeii— Conrignation.— JTaW, (1), Thai the n^Al ^ 2tefi 
i^ a lodging-hmm heq^er, wter tiw ^eeff of a lodger, for a 
clatM for reni, doee wd extend to or eorer the esepenee of 
enforeing that claim; (2), That the lodger ie entitled to de- 
Uverg on eoneignaiion of the amount daimed, 

Q»ettion^I)oe$ a right of Um ariee for board ae wil ae 
lodging f 

Iv fUf OMe fhe pnnuer had rooms as a lodger in the defen* 
der*B house; on leaving them a di8[mte arose as to the amount 
dne to the defender. The pnmaer refosed to pay the whole 
inm demanded, and the defender cUlmed a lien over aU his 
•Iboii in his rooms ontil the fnll sum was paid. Tbeporsaer 
therenpon oonsigned the whole sum in Court to await the de- 
ibnder*B daims, and presented a petition against the defender 
praying that she might l>e orduned to give delivery to the 
punroer of all his effects. 

In defence it was pleaded that consignation was not sniBcient, 
and that defender's Uen entitled her to hold the articles nntil 
her ohum was aotnally paid. 

The Sheriff-Substitute, having heard parties* procuzatoiSy 
proooonoed the foQowing judgment: — 

Tn law, finds that the defender has only a right of reten- 
tion of the pursuer's eflfoots in security for the amount of the 
debt dne by him for board and lodging, but not in security 
Ibr the expenses of making good her chdm: Finds, therefore^ 
that the pursuer, having oonsigned the whole sum daimed by 
the defender in the hands of the Clerk of Court, to abide the 
issue of the action raised by the defender against the pursuer, 
the latter is entitled to deUveiy of his effects; therefore de- 
cerns against the defender, a^ prayed for in the petition: Finds 
the defender UaSle in expenses, allows an account thereof to 
be fl^ven in, and remits the same to the auditor to tax and re- 
port. 

The defender appealed, but the Sheriff-Depute adhered to 
the Sheriff-Subetitute'B judgment, for the reasons stated in the 
feUowing note: — 

Non. — ^This case, which was very ably debated on both 
sides, involves, if there were no specialty in the case, the 
ffeneral question whether the right of lien of a lodging-house 
keeper extends to the cost of hoeird or provisions fumidied by 
her, and whether, if it do, it covers the cost of enforcing the 
daim as well as die amount of the claim itself. But there ap- 
pears to the l%eriff to be a spedalty which renders it not 
necessary to decide these questions, which cannot be said as 
yet to have received an authoritative judgment from the 
Supreme Court. The present petition was presented to get up 
the pursuer^s effects ten days before any judicial application 
was presented to the Court to enforce the daim, when no ex- 
penses at all had been incurred by the defender, and when tiie 
whole amount of her demand of every kind had been consigned. 
In such a cise, even in the case of the best-established hypothecs 
or liens, as those of a landlord or law agent, there could 
be no right to demand retention till posnble prospective ex- 
penses not yet incurred were provided for by caution. If 
sequestration has been used, or proceedings begun, the cau- 
tion must include them; but till that is done, it is enough if 
it is found for the full amount of the landlord's or writer*s 
claim. 



Act. W. B. FACLD3. 



Alt. Galbratth & Maclat. 



18tb Notskbib, 1850. 

SHERIFF COURT, HAMILTON. 

(Mb SBEBirr Vbitch.) 

John Baillzb v. Jorb Dtkeb. 

Jarisdiotion— Poor Batea—Assessment.— ^(ifc^ thai in an 
aetien forpetgment efpoor ratee, the powen of the Sherif 
are pwdy minieleriedj ihaJt he ie not entitled to in^re 
Vfhether the aeeeeement ie legaUg exigible, bni merelg whether 
ii hae been dvig impoeed, (teetiMin, Are the Oowtmieeionere 
tf SupfUg liable for poor ratee in reepeet of the etation-houeee 
and lodB-upe under their Aarget 

Tbu was an action orii^nally instituted in the Sheriff Small 
Debt Coort at Hamilton, by the collector of poor rates for the 
paridi of Old Monkland, against the defender, dark to^ and 
as rep re sen ting the Commissioners of Supply for the oonnty 
of Lanark — oondnding for payment of sevmal small itoms^ 
amounting, in eumtUo, to £2 6s lOd "d poor ntes, Hor the 
support of the poor of said parish, fer the year from 'Whit- 
sunday, 1858, to Whitsunday, 1859, at the rate of 4 per cent, 
on rental of different premises in that dirtrid^ occupied as 
county police lodc-up houses, and partly as dweiOin^lionssa 
fer the constables. * * The action being one of importance, was 
remitted by the Sheriff to the ordinary rdl, and a record made 
np in the usual form. 

The defenders admitted that, as Commissioners of Supply, 
they were tenants and occupiers of the subjects ssBnssnd, 
which were lodE-ups and polioe-staticns; and that they oo* 
cupied these in their public capacity, in exeeotion of the Act 
20 k 21 Yict., c 72, entituled '* An act to render more eifec- 
iual the police in counties and burghs in Scotland." They 
maintained, in point of law, that as they oocnpied the 
prenuses in question as a public trust for the benefit of 
the community, and derived no patrimonial advantage from 
the occupancy, they were not occupants in the meaning of the 
Poor Law Act; but were in the same position as oommis- 
doners hdding public highways, jails, or other buildings de- 
dicated to public use. {Andereon y. Union Oanal Cfompang, 
7th March, 1839; Advoeate-Oeneral r. (Meetcr of Poor Saiee 
of Paieley, 19th January, 1832; Smith'e Digeet of the Poor 
Lav, pp. 100-8; Leith Dock Commiuionere, 6th February, 
1855.) 

The pursuer answered — 

(1) That the powers of the Sheriff were merdy ministerial, 
and that if it were found that the assessment had been duly 
imposed, decree must be granted. He referred to the 40th 
Section of tiio Act, whidi provides "That nothing herein 
contained shall preclude any perwrn who considers himself 
ag^eved by such assessment from hii remedy by law, in the 
like form and on the same grounds as, at the date of the pass- 
ing of this Act, was competent to any party who considered 
himself aggrieved by assessment imposed under the statutes 
then in force for the relief of the poor, but to the extent and 
effect only of exempting himself from payment of any sur- 
diarge which may have been mode upon hiia.** 

(2) That even assuming that the defenders, as Commis- 
sioners, were not legally assessable — the parochial board hav- 
ing, in the exercise of its statutory powers, imposed an assess- 
ment — ^the only remedy competent to the defenders was a 
declarator or reduction before the Supreme Court. The pur- 
suer quoted the following authorities : — Pafon, 20th Kovem- 
ber, 1772; Richmond, 29th November, 1821; Odder, 8th 
June, 1833; PoUoek, 12th November, 1833. 

The defenders replied — 

The parodiial board has no authority by any law or statute 
to requhre the Court to sanction proceedings idddi m «Iff« 
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piret of fhe board, or to eolbroe an ■wnumment, on penona or 
anbjecta not legally asaMsablo; and especially that the Sheriff 
oonld not be called upon in any capacity, judicial or minia- 
terial, to enforce reoo?ery of the ■wnumment sued for, which, 
9x fade of the lummona, la levied on persona, and upon an 
oooupanoy not awowiable by lav. 

The Sheriff-Snbatitute having heard parties, sustained the 
oUim, and decerned against the defenders. Hie following is 
hia Interlocutor: — 

The Sheriff-Substitute having heard parties* procurators on 
Um dosed record, Finds that this action oondudos for pay- 
knent of poor rates, on the ground that the defenders have been 
regularly asnessod for such rates in terms of law: Finds it not 
demed that the defenders, CommissionerB of Supply for the 
County of Lanark, have been so assessed ; but I^lnds it stated 
in defence that they, as holding property only for the public 
benefit, have no private or patrimonii interest in the subjects 
held by them, and on which the rates in ooestion have been 
assessed: finds that there is no diange in the law with regard 
to the duties of this Court in such questions, and that such 
duty is purely ministerial-^that the only competent inquiry is 
whether the assessment has been laid on in the regular way, and 
that the only remedy, if the defenders be not l^ally liable in 
assessment, is by suspension, or other competent form of 
brinfling the question before the Court of Session: Therefore 
repeb the defences, and decerns against the defenders as 
libelled, with expenses, of which allows an account to be given 
in, and rendts the same, when lodged, to the auditor to tax 
and report. 

On appeal, the Sheriff (Alison) adhered, adding the follow 
ing note to his Interiocutor: — 

Kon. — ^Although the sum actually involved in this case is 
■mall, it is one of great importance in a general point of view, 
as involving the question — ^whether buildingB or houses occu- 
pied by this countypolioe are liable to assessment for poor's rates. 
If it was competent for this Court to entertain or determine 
the question, it would be necessary to enter into and examine 
the eases referred to and founded on by the learned gentle- 
men who debated the case so ably on both sides; but It appears 
to the Shoiff to be suffidenUy dear, from the tenor of a long 
aeries of decisions in the Court of Session, that the judgment 
of the parochial board, in laying on the assessment, is the judg- 
ment of a competent boara to dedde the matter as to the 
assessment, and that its decision is open to the review only 
of the Coiurt of Session in the shape of a declarator or other- 
wise. Diffisrent opinions may be entertained on the question, 
whether, if it were still an open point, it would be exiiedient, 
in a matter invdving such small assessment, to hold no re- 
view was competent except by the Supreme Court ; but no- 
thing is more certain than that that is the decided law, and 
that the Sheriff's duty in interponing his authority to the 
assessments laid on by the parochial board is miniiterial 
onZjf, just as it is T^hen called on to interpone his decree to a 
decree arbitral, pronounced by arbiters, in a subnussion, or to 
grant warrant for recovery of the silm assessed by the officers 
of the revenue dther for income or assessed taxes, which is 
every day done without his having any power to interfere with, 
or alter the amount of these assessments. 

Act, Wm. Gebbib. Alt, J. k T. Dykes. 



24th Notembeh, 1859. 

SHERIFF COURT, GLASGOW. 

(Hr Sheriff SxRATHERy.) 

M'Cali.um v. Tweeole. 

Decree — ^Process — Error in Procedure — ^Bill — Prescription — 
Pro(tf— -Oath — Small Debt Act^-Suspension and libera- 
tion. — A decree ciUained in the Small Ikbt Chwrtupim a 
preaanbed hill in wAtcA the oath of ike acceptor viae tuper- 
eeded by thai of the drawer, hdd inept, CSi^cumttaneee held 
lua n^fieieHi to dide the plea of pre§cripium, and tuipention 
of the decree tmd execiiHw thereon gremied accordingly. 



The petitioner and suspender, M'Callum, having been, on 16th 
August, 1850, incarcerated in the prison of Glasgow in vir- 
tue of a decree for the sum of £12 and expenses, obtained in 
the Small Debt Court at Glasgow, bearing date the 7th of 
July, 1859, at the instance of the respondent, presented this 
application fw suspension, and averred — 

(1.) The summons at the respondent's instance, on whidi 
the said decree proceeds, is libelled in these words, via., 
'*That John M'Callum, milk dealer, Laurieston, Glasgow, 
defender, is owing to the compldner the sum of twelve pounds 
sterling, per bill restricted," being a very vague and uncer- 
tain specification of the daim, as neither the original sum in 
the bOl alleged, nor its date, nor the period when it fdl due^ 
is given; nor does it appear whether it was a bill granted or 
accepted by the petitioner, or one drawn and indorsed by him; 
and this defective libelUng was besides adopted in conteaven- 
tion of the express requirement of the Small Debt Act that 
in the eurnvMne there shall be inserted "the origin of debt or 
ground of action, and whenever pouibl4, the date of the eonm 
of action, or last date in the account." So that the said sum- 
mons was totally inept as being disoonform to the Statute, and 
the decree thereon void and ineffectual. 

(2.) The decree in question, dated 7th July, 1850, passed 
upon this summons in absence, but was sisted, and at the 
hearing upon the sist on 8(ji August, 1850, a "bill was pro- 
duced in support of the summons, bearing the petitioner's 
signature, and which he admitted to be his signature as aiy 
ceptor; but it was a bill which had undergone prescription, 
and the petitioner denied the debt, and the original constitu- 
tion of the debt, as wdl as its subsistence, could only be 
proved by the petitioner's writ or oath. But the Sheriff-Sub- 
stitute, who heard the case, was pleased, without any good or 
snffident reason for ddng so, to interpret the statement made 
by the petitioner at th^ bar into an agreement, to refer the 
case raUier to the respondent, Tweedle's, oath, and his lord- 
ship ordered Tweedle to appear and depone as to the value 
given for the bill Tweedle accordingly appeared on 15th 
August, 1850, when the petitioner, through lus agent, ob- 
jected to the taking of Tweedle's oath, both in respect that 
tlie case was not referred to his oath, and also most pointedly 
on the ground of the nullity of the summons, from its discon- 
formity to the reixuirements of the Statute, as above stated. 
But the Sheriff-Substitute pendated in taking Tweedle's depo- 
sition in the absence of the petitioner and his agent, who de- 
clined to have anything to do with it, and thereupon the decree 
in question, which was a sisted decree in absence, was con- 
firmed by a dismissal of the sist, and the petitioner's imjvi- 
sonment has been the consequence. 

The suspender therefore craved that, in virtue of the Act IG 
and 17 Vict., cap. 80, sec. 26, for the reasons set forth, and 
others to be proponed at discussing the application, the said 
decree should be recalled and the said summons dismissed as 
inept, or that tiie petitioner should be assoilzied from the action, 
and tile said decree and charge suspended aimplieiter, and war- 
rant granted for the petitioner's liberation from prison. 

The defender pleaded in defence — 

(I.) The summons, account, and decree were in conformity 
with the Act of Parliament. The bill founded upon was 
produced and identified by the parties, and thereby the re- 
quirements of the Small Debt Act were complied with. 

(2.) The respondent, who was a farmer, at one time sold 
his milk o the petitioner; when they came to settie up 
accounts, the bill in question, whidi is for £1 4, was taken for the 
balance due the respondent; but not being paid, he summoned 
the petitioner before the Small Debt Court for payment of the 
amount, which he restricted to £1 2. 

(3.) No appearance was made for the petitioner when the 
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Munmoiii oalled, anddeorae paaiod in Abtenoe. It wai opened 
up by dst Tlie defender then i^^peared, when the bill was 
prodnoed, and he admitted hie rignature, that value had been 
given for it, and that it had not been pidd, bat made some 
explanation to Mr Sheriff Strathem, the presiding Jndge, as 
to fall value not being given, or he being entitled to some 
dSsooont from the milk. The pumuer (respondent) did not 
attend penonally, and the Sheriff made the following w^Amg 
on the back of the daim: "P. to appear and depone as to 
value for bill.** The porsuer thereafter appeared, and the 
defender alw appeared with an agent, who for the first time 
made some objectiona to the form of the claim, which the 
Sheriff repelled as too late and incompetent. The pntsaer 
deponed, and the sist was dismissed and the decree confirmed. 

(4.) The petitioner having judicially admitted having signed 
the bill, and having received value and admitted that the 
amount was not paid, waived any objection to the bill, and the 
deoisbn finding him liable as libelled was correct. It was in- 
competent now to raise any plea not raised in the Small Debt 
Court. 

Parties being at variance as to what took place in the Small 
Debt Court, Mr Sheriff Bell, before whom the record was 
made np^ made avizandum of the cause to the Sheriff (Sir A. 
Alison), who pronounced the following; Interlocutor, remitting 
the process to Mr Sheriff Strathem's roll:-^ 

Having considered this process, with which avizandum has 
been made to the Sheriff by the Sheriff-Substitute, and heard 
parties thereon, in respect the decreo sought to be suspended 
was (wonounoed by Mr Sheriff Strathem in tiie Small Debt 
Court, and the parties are at variance as to wliat there 
took place, and the grounds upon which the decree was pro- 
noonced : Bemits the process to Bir Sheriff Strathem, with power 
to him to dispose of the same, and to state the gronnds on 
which the decree was pronounced by him in the Small Debt 
Court as four as he can, and in Uie meantime, on the petitioner's 
agent, or aoy responsible party, granting a letter to the re- 
spondent or his agent, binding himself to produce the petitioner 
when called upon at any diet after this jirooess shall have been 
decided, in the event of the suspension being refused, to abide 
the diligence upon the decree: Grants warrant for the interim 
liberation of the petitioner from prison. 

Mr Sheriff Strathem, having thereafter heard parties on the 
dosed record, pronounced the following Interlocutor : — 

Having heard parties* procurators on the reasons of suspen- 
sion in defence, and on their reftpectivo pleas in law, and made 
avizandum with the procoediugs and productions, Finds, in 
point of fact, that the copies of the proceedings sought to be 
suspended and which are produced, are attested by the Clerk of 
Court to be true copies, and at the debate their accuracy was 
not disputed: Finds, that the reasons of suspension urged are, 
(I), That the grounds of the original Small Dubt action were, 
as stated in the summons, vague and uncertain, and discon- 
form to the provisions of the Small Debt Act; and, (2), That 
the bill founded on as the cause of action was prencribed — that 
at the hearing in the Small Debt Court, the susiiender denied 
the debt, and that a reference to his oath was the only com- 
petent method of proving either the constitution or substance 
of the debt ; but that the Sheriff-Substitute who heard the 
case, without good or sufficient reason, interpreted the sus- 
pender's defence into a reference to his opponent's oath — ap- 
pointed the respondent to ap^xsar and de|X}nc, and subsequently, 
in the face of the suspender's objections, proceeded to take the 
oath, and thereupon to pronounce decree: Findx, with respect 
to the first of these reasons, that the cause of action is thus 
stated in the summons: ''Tliat John M'CaUum, milk-dealer, 
Ijaurieston, Glasgow, defender (fiuspender,) is owing the corn- 
plainer the sum of twelve pounds sterling, per bill restricted :** 
Finds, that as so stated, the ground of action is set forth as a 
restricted bill, which distinguishes it from mi account^ state- 
ment of damages, or penalty, and thus fulfils the provisions of 
the sUtute: Finds that the 3rd Section of the Small Debt 
Act requires that a summons or complaint brought under its 
provisions, shall be agreeably to the form in schedule A 
annexed to the Act^ and ittter «iia shall state "shortly the 



origin of debt or ground of action ;** and in serving a copy ol 
the summons, the statute ei^oins that where thcie is an ac« 
count founded on, a copy thereof shall be at the same timo 
served on the defender, and the exeoution of dtation when 
returned by the officer, "shall be good and efiectoal to all in- 
tents and porpoaea: " Finds that the form in sdiedole A ap* 
ponded to the statute contains directions in conformity wiik 
the provisions of the statute: Finds, that in practice and in 
consonance witii the provisions of said section of the Act, the 
blank in the printed summons descriptive of the ground of 
debt, is filled in shortly with the sum c o ndnded for, adding 
Uie diaracter of the claim as "per account^" "per statement 
of damages,** or whatever else the cause of action may be; 
and with the dtation a detailed copy of the account or state* 
ment being served on the defender, and being so recorded in 
the officers execution, the provisions of the Act are held to 
have been property and effectually complied with: Finds it 
instraoted by the offioer's execution, that in the present in- 
stance, the suspender, besides behig served with a copy of the 
summons itself, was alw served "with a copy of the £Ur 
which contained aU the particulars, the suspender maintains 
he was entitled to recdve: Therefore repels the first reason of 
suspension, and with respect to the second reason of suspen- 
sion for the causes stated in the annexed note, repels that 
reason also: Finds the diligence sought to be suspended 
orderly proceeded, and assoibios the respondent: Finds the 
suspender liable in expenses, allows an account thereof to be 
lodged, and remiti the same to tho auditor to tax, and report, 
and decerns. 

Note.— Ilie reasons for repelling the first ground of sos- 
pension are stated in the Interlocutor, and need not be ad- 
verted to at much greater length. It seems, however, that 
the suspender, suppressing the &ct that a copy of the Bill had 
been served on him, has left the impression that he had been 
caUed into Court to answer the daim, the particubtfs of which 
were not communicated to him; he seems alw to contend that 
all tiiese partkmlars ought to have been stated t a grtmio of the 
summons itself. But this last view of the provisions of the 
Act rests on a hypercritical and unsound construction of its 
terms. The Sheriff-Substitute is of opinion that no more is 
required in that part of the summons than the amount and 
the nature of the claim. A short mention of the ground of 
action, to distinguish the actual from an^ other ground; just 
as in tiie 1 7th section of the Aot^ where, m the RcJl of Ganses, 
tJie Sheriff Clerk is required to engross the nature and amount 
of the daim; and he fulfils that duty by entering in the ap« 
propriate column whether it is an account for goods, or a 
claim based on a detailed statement But it is dear that any 
such short note of the ground of action is not meant to m 
enough, and a defender is entitled to more infcwmation. So 
the statutory injunction to serve a copy of the aooonnt nlainly 
implies that in cases of detail the ground of action, whica must 
only be shortiy stated in the summons, may be served along 
with the summons. The account or copy of the ground of 
action — which is always noticed in the citation as served with 
it, and in the officer's execution as having been so served — 
completely connects itself with the summons, and is nsnally 
held as incorporated in it; quite as in an ordinary action, 
wliere general reference is mode to the ground of action in 
the body of the writ, and the account or statement appended 
is hdd part of the writ as much as if engrossed in it. 

Concerning Uie second reason of suspension, the Sheriff- 
Substitute lias found tiie doty of disposing of it distasteful, 
and he thinks in some respects unconstitutionaL In dedding 
this suspennion ho feels that he is placed in the position oi 
being asked to support a decision of his own, of which com- 
plaint is made and review sought. The merito of this second 
reason of suspenmon, it is true, can only be determined by first 
ascertaining what occurred in the Small Debt Court at the 
discussion of the original case, and that the Sheriff-Subetitute 
should know better than a stranger judge; but again the cir- 
cumstance of the want of a Court Becord presents the appar- 
ent anomaly of making the Sheriff-Substitute dedde the sus- 
pension from his own knowledge of the facts. It is wdl, how- 
ever, that what occurred in the Small Debt Court is tolerably 
fresh in his memory, and he will state what passed belove him 
and led to the decree being given; and it is also weU that the 
f^eriff-Substitute's judgment in this case, which is based on 
what happened in the Small Debt Court, can now be reviewed. 

The productions show that decree in abieiioe was pr»* 
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noanoed on 7ih July lout, and the soBpender wab churged to 
implement the decree on the 12th of that month. He on the 
23d July obtained a sist of Uie decree, which was heard before 
the Sheriff-Subetitate on lat August following. The pursuer 
(present respond6nt)i who resides near Lauark, was repre- 
sented by a fiiend, apparently a farm servant; tiie suspender 
appeared personally, and alone. The bill wos handed to the 
Bheriff-Subetitate, who looked at it, and Mked tiie suspender if 
he owed the amount, and he denied it. He was then asked 
if he had signed the bill, and admitted that he had. He was 
asked if he had paid the contents, and answered in the n^^- 
tive. He was fsjilher asked why he was not owiog the debt, 
seeing he had signed the bill, and had not paid the amount? 
He answered that at the time he signed the bill, he did not 
think he was owing the pursuer the sum contained in it, but 
he added the pursuer had been supplying him with milk, 
though not to that amount. The suspender having judicially 
acknowledged that he had dealings with the pursuer, that he 
had signed the bill, and had not paid the contents, the Sheriff- 
Substitute held that these admissions elided prescription, and 
that where judicial admissions were made having that effect^ 
the administration of the oath to the suspender to elicit the 
same admissions, was not only an unnecessary but an incor- 
rect course. (See RUdiie v. Little, 15th January, 1830, 14 
EQiaw, 216.) Consequently, although the debt was prescribed, 
the proof of the constitution and subsistence of the debt was 
not left to the suspender's oath. On the contrary, what the 
suspender did admit, in the iSheriff-Substitute's apprehension, 
threw the onus upon him of proving in the usual manner want 
of value for the bUl; and it was explained to the suspender that 
if he chose, he might have the pursuer's oath on this point. 
The suspender assented, and an interlocutor was pronounced, 
appointing the pursuer to appear on the succeeding Court 
day, and depone. On 15th August last,, when the case was 
next called, the pursuer appeared personally, imattended by 
any asent, and the suspoider also appeared, but he was then 
attended by his present' procurator. The suspender's agent 
stated the plea of prescription, and was proceeding to urge 
preliminary and other and fftrther defences; the Sheriff-Sub- 
stitute would not suffer the state of the facts, as judicially ad- 
mitted at the first hearing, to be altered, but desired the agent, 
if incUned, to examine tiie pursuer under the reference. This 
he declined to do. The Sheriff-Substitute then proceeded to 
put the pursuer on oath, and when this step was being taken, 
the agent, who had become excited, not only withdrew from 
the bar, but carried the suspender away with him. The pur- 
suer then deponed that he had supplied the suspender with 
milk, which the latter had sold in his business of a milk-dealer, 
and that the sum contained in the bill was due when that 
document was signed, and had never been paid. Tlie Sheriff- 
Substitute thereupon dinnissed the suspender's sist, and ad- 
heired to the original decree. 

The suspender appealed, when Sir A. Alison pronounced 
the following Interlocutor, sustaining the second reason of 
suspension, and recalling the decree timpHciter: — 

Having heard parties' procurators under the suspender's ap- 
peal upon the* Interlocutor appealed against, and whole pro- 
cess. Finds that the first ground of suspension of the diligence 
on the Small Debt decree ia, that the proceedings are funda- 
mentally null, in respect the enactments of the Sheriff's Small 
Debt Act have not been observed, seeing the action was raised 
for payment of a bill, and the date of the bill was not given in 
the body of the sunmions; and that the second ground is, that 
the case was decided enroneouslv and contrary to law, by the 
Sheriff-Substitute in the Small Debt Court: Finds it unneoes- 
eary to adjudicate on tiie first ground of suspension, seeing 
that on the second there is a dear ground for deciding the case 
and suspending the decree complained of, on the merits, upon 
the flsce of the inroceedings and the statement by the Sheriff- 
Substitute as to what took place when the case was heard and 
decided by him in the Small Debt Court: Finds it proved that 
the action in the Small Debt Court was brought upon a bill 
whmb, at the date of the summons, was admittedly prescribed, 
and that the defender, (the present susjpender,) when the case 
was called, upon being asked by the Sheriff if ho owed the 
debt^ stated wat he did not; that, thereafter, upon being asked 
if he had dgned the bill, acknowledged that no had, and on 
being asked if he had paid the contents, stated that he had 
9ot| md mi thftt h« did uot owe tho debt, at least bo much 



as the amount in the bill: Finds that upon this, the case was 
continued till next Court day, for the oath not of the de- 
fender, the acceptor, but of the pursuer, the holder of the bill, 
and the pursuer having accordingly appeared, as well as 
the defender along with his agent, who pleaded prescrip- 
tion of the bill, and the pursuer having been examined 
on oath, and having deponed to the verity of the debt, decree 
was pronounced agunst the defender for the sum sued for, 
¥rith expenses: Finds, in point of law, that there was here 
i an error of procedure, and that the oath was taken from 
! the wrong party, semug that as the action was admittedly 
one for pavment of a sum in a bill which was prescribed, 
fmd the dcMnder at the outset denied being owing the debt, 
the resting owing, as well as the constitution of it, could only 
be proved by the writ or oath of the defender, the acceptor of 
the bill, and it was incompetent to subject tiie defender to a 
judicial examination, and then to eke out the case by the pur- 
suer's own oath, no sudi reference having been made to his 
oath by the defender : Therefore alters the Interlocutor ap- 
pealed against, sustains the second reason of suspension, re- 
calls the decree complained of, and suspends execution of the 
same, timpHciter, as prayed for: Finds the suspender entitled 
to expenses, of whioti app<»nt8 an acoount to be given in, 
and remits the same to the auditor to tax and report^ and 
decerns. 



Act. J. Imgus. 



AU, J. Gebbib, 
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SHERIFF COURT, GLASGOW. 

(Mb Subbiff Smith.) 

Moffat r. Lawgock & Co. 

Reparation — Damages — Master and Servant — Liability for 
act of Servant. — The Kt*v<viiU of a riortkeepei*, fw Qve WH' 
vmience of eartert ttorint; goode, frotvowec?, at their tuggettion, 
a imall ladder or etepe from a neighbour to tue in the Horage, 
The ttepe having given way and injured one of the carttre 
— Held, that the owner of the ttore wot liable in reparation, 

Jouv Moffat, carter, residing in Anderston, Glasgow, sued 
James Lawcdck and Company, grain merchants or produce 
merchants in Gla^w, for the sum of one hundred pounds 
sterling, in name of solatium and damages for bodily injuries 
sustained by the pursuer at the defenders* store in St Enoch 
Wynd, Glasgow, on or about the twenty-seventh day of Deo., 
eighteen hundred and fifty-eight, under the circumstances 
following: — ^The pursuer, who was then in the employment of 
James Guthrie, contractor, Hope Street, Glasgow, having 
been employed or engaged on or about said twenty-seventh 
December last, m carting and delivering flour to the defenders 
at their said store in St Enoch Wynd aforesaid, where it was 
piled up bag upon bag, rendering it necessary to use a ladder 
to deposit the successive bags one upon or over the other, 
which said ladder was provided by the defenders for said 
purpose, and was in a rotten or iusufiicient state and was 
othei-wi&e inadequate and insufficient for the purpose, and that 
within the knowledge of the defenders or their servants, or 
others for whom they are responsible; and in consequence 
thereof the said ladder broke or gave way whilst the pursuer 
was depositing or storing one of the sacks of flour which he 
was engaged in delivering to the defenders, whereby he was 
violenUy thrown to or fell on the ground, and buried, thrust 
under, or crushed by the said sack of flour, his shoulder-blade 
and one of his arms dislocated or broken, and his person 
otherwise injured in such a way as permanentiy to affect his 
health and capacity for work. 

The defence stated was — 

An averment that the defenders kept in their store, in Saint 
Enoch's Wynd, a plauk vhicb won invariably used for thQ 



ii 



SHEMPP COtTRT REPORTS. 



^ttmi^ikkm 



purpow for which the ponner need ihe Udder, and nid pbmk 
WM pTOTided on the oocMum referred to; but the pnrraer or 
hie feUow-woikmen, for their own oonvenienoe, and of thdr 
own eooord, borrowed Mud Udder from a neighbonr and used 
it as mentioned in the rammons. Farther, the aooident and 
injury referred to (which was onljr a slight iojnry) was occa- 
sioned by the inirsner^s own negligence and fault. Qitoad 
lUtra, the statements in the summons were denied. 

The record having been dosed, and proofs allowed and led, 
the Sheriff-Substitute, after hearing parties, pronounced the 
following Interlocutor: — 

Having resumed oonsiderAtion of this process with the proof 
adduced, and haying heard parties' procivatocB thereon, Finds, 
that on 27th December, 1858, the pursuer was in the employ- 
ment of James Guthrie, contractor in Olasgow, and was on 
that day engaged in delivering flour in bags, weighing 2| cwt. 
each, from the Edinburgh and Glasgow Railway, at the de- 
fenders' stores in St Enoch'tf Wynd, Glasgow: Finds, that 
when the carts containing the flour were brought to the de- 
fenders' store, the bags were carried from the carts and placed 
in the store in tiers, one above the other to the hnght of 9 
bags, by the carters who brought them: That when they were 
BO depositing the higher tiers of bags, they used steps which 
had been b<»rowed for the purpose by the parties in charge of 
the defenders' store: Finds, that when the pursuer was carry- 
ing one of these bags up the steps to place it in an upper tier, 
the steps gave way and the pursuer fell, the bag which he was 
carrying, foiling at the same time on the top of him: Unds, 
that in consequence of this foil, the pursuer's shoulder was dis- 
located, and one of his fingers injured; but the ii\jury to his 
shoulder appears to have been made worse by an unskilful at- 
tempt made by the defiuiders' storeman, Nathaniel Scott, to 
put tite arm into joint, done with the pursuer's consent, and 
probably also by the pursuer's own indiscretion in drinkinpf to 
excess the same day with the said Nathaniel Scott: Fwds 
that, after the aoddent, the pursuer was kept off work for 
about 16 weeks; but that he has not sustained any permanent 
ii\|ury, and it is probabU that the period of the cure was pro- 
longed by the unskilful treatment and indiMretion above re* 
fiarrad to : Finds that the pursuer has not proved that the 
steps whidi b«Ae under him were deficient or unfit for the use 
to which they were put, or that the accident to the pursuer 
happened by we neglect or negligence of the defenders, or any 
for whom they are responsible: Finds in Uw, that in the cir- 
cumstances above enumerated, the defenders are not liable in 
damages to tiie pursuer: llierefore sustains the defences, 
assmlriee the defenders: Finds the pursuer liable in enenses, 
of which allows an account to be given in, and when lodged, 
remits the same to the auditor to tax and report. 

The pursuer appealed and pleaded — 

Upon the findings in foot of the Sheriff-Substitute, the In- 
terlocutor must be reversed. 

The pursuer received his iiyuries from the foalure of the 
steps or ladder borrowed by the defenders' servant, and it was 
not sufficient to destroy the defenders' lialnlity that the pur- 
suer had acquiesced in their use. That the steps were insuffi- 
dent, is evidenced by their giving way. 

Answered for the defenders — 

The aoddent, which admittedly occurred in the manner 
stated by the pursuer, did not attach liability to the defenders^ 
because — 

(1.) The steps which gave way were not the property of the 
defenders, nor did they' acquiesce in their use. They had pro- 
vided everything necessary for storing goods without the use 
of steps. The borrowing of the steps was a joint act of the 
pursuer and his fdlow-servants, and acquiescence in thdr use 
by the storeman of the defenders, who was employed in carry- 
ing, in the same manner as the pursuer, did not bind the 
masters. 

(2.) The pursuer, upon the morning of the aoddent, had 
been drinking, and mi^t reasonably be presumed to be exdted 
and acting in a reckless manner. 

(3.} At all erenta, tlio ii^yry whi«li wm i«9tainf4 wm in- 



creased by the pursner^s own acts, in drinking to excess, and 
laoerating his body in an attempt to acQust the didocation 
himsdf. His own medical testimony establishes that he 
should have recovered, but for the mal-treatment, in six or 
eight weeks. 

The Sheriff (Sir A. Alison) thereupon pronounced the fol- 
lowing Interlocutor: — 

Having heard parties' procurators under the pursuer's ap« 
peal, upon the Interlocutor appealed against, proof adduced, 
and whole process, Adheres to the Interlocutor brought under 
review, in so far as the first five findings in point of fact are 
concerned; and finds furthw, that tiie pursuer, who is a car- 
ter, was not in the stated employment of the defenders, but a 
third party brought in to assist in storing the grain in ques- 
tion, and was thus brought in contact with the apparatus 
which th^ had provided for the purpose: Finds it proved 
that in general a strong plank of wood, three-and-a-half inches 
thick, had been used to enable the men to ascend to the higher 
port of the tiers of ba^, which in general were stored one 
above another to the height of nine bags, and that, on the oc- 
casion in question, and for some davs before it, the steps 
in question, whidi had been borrowed by the defeniders' store- 
man from Laird k Co., ndghbours, were substituted in its 
room, and presented by Scott, or witii his concurrence, to the 
pursuer, instead of a plank: Finds that these steps were in- 
sufiident and unable to bear tiie weight of a man carrying two 
and a-half cwt, whidi the pursuer lutd on his back, and had 
been complained of to Scott as being insuffident toad insecure 
on the Saturday before the acddent: Finds it proved that the 
pursuer had taken a glass and a-half or two glasses of whisky 
on the morning before the aoddent occurred, out that he was 
quite sober at the time it happened, which was about eleven 
odock a.m.: Finds it proved tiiat the pursuer's wages before 
the aoddent were eighteen shillings a-week, and that he was 
sixteen wedu off work in consequence of his foil, and the frac- 
ture of his bones which occurred, but that part of that confine- 
ment was owing to a nudum reffimen^ for whidi the d^enders 
are not responsible: Finds that there is no evidence of the 
pursuer having been guilty of anv negligence or unslulfi^ess 
on his port, which led to his mil: Finds, in these drcum- 
stances, in point of Uw, that the defenders are liable in 
damages, subject to modification to a certain extent on account 
of the nudum regimen, and that on two grounds: Isty because 
the pursuer was not a workman in the defenders' employment, 
but a stranger brought in contact with them by being employed 
to carry in grain to their warehouse or store, and the aooiJent 
was induced by the mode of storing the bags to such a height 
which they adopted, and the insuffidency of the steps or ladder 
necessary to put the bags to sudi a height^ which their storeman, 
Scott, presented to the pursuer; and 2d,'.Because on the autho- 
rity of the Bartonshill Uoal Company's case itself, the pursuer, 
even if he had been a worionan in the defenders' employment^ 
would, in the circumstances proved, be entitied to damages, 
sedng the aoddent happened through the defect in the ma- 
chinery or tackling placed in the store for storing the grain by 
the defenders, or tiidr storekeeper, for whom thepr are respon- 
dble, and they are even in a question with their own work- 
men bound to have such gear and apparatus in good and suffi- 
dent condition, so as to secure the suety of all persons called 
upon or requirhig to use it: Therefore alters the Interlocutor 
complained of, finds modified damaffes due, modifies tlie sum 
to fifteen pounds, for which, with mterest from the date of 
dtation to this action, decerns against the defenders: Finds the 
pursuer entitled to expenses, of which appointa an account to 
DO given in, and remits the same to the auditor to tax and re- 
porl^ and decerns. 

Att* K« Boss. AU, J. LOOKHAKT. 



SOth NoviiiBXB, 1850. 

SHKBIFF COUBT, GLASGOW. 

(Mb Sbebiff Smith.) 

J. & J. Tatlob v. Wiij<um Bayib. 

Landlord and Tenant — Damages — Form of Action — tnooiU- 

I petf ]»<7--Irrelf TMicjrt--4 UnwU having taken lyrtmim tmi 
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/otZed to take pomtaion—Hdd, on atfioii of damaget for 
dreodk 0/ eofUraet wu eompeteni, PrdinUnarp pUa that tike 
actum AoiUd have been one to have the defender ordained to 
take poeeeetion of the premieet let, and to pui a ev^fieieni 
hypothec therein or find caution for the rent, replied. 

The purroefs in this case saed the defender for the lum of 
£70 sterling, or such other sum more or less as might be fomid, 
in the oouxse of the process, to be the loss, ixyuzy, and damage 
sustained, and still to be sustained, by the pursuers through 
the defender's breach of a contract entered into by him with 
the pursuers for a lease of a dwelling-house, stables, and other 
premises in Stobcross Street, Anderston, for the year firam 
Whitsunday, 1858, to Whitsunday, 1859, at the rent of £60 
per annum, payable half-yearly at the usual terms of Whit- 
Sunday and Martinmas, and which premises so let^ notwith- 
standing the said lease, the defender refiised to occupy and 
pleniah, although repeatedly called on to do so, with expenses. 

The defence to the action was— Prelimttuiry — (1) that no 
party was entitled to recover damages before these had been 
incmfred; and (2) that the action should have been one to 
haye the defender ordained to take possession of the premises 
let> and to plenish the same sufficiently, or to find caution for 
the rent. On the nierite — ^that the defender had agreed to take 
the premises, but that the pursuers had failed, debUo tempore, 
to implement their part of the contract, by not executing cer- 
tain alterations and repairs, in order to make the premises 
tenantable and habitable. 

The preliminary pleas having been repelled, a proof was 
allowed of the fiscts as to which the parties were at issue. 

Mr Sheriff Smith, having considered the proof adduced, 
and heard parties' procurators thereon, pronounced the fol- 
lowing Interlocutor, which, on appeal, with the exception of 
the qwmtuin of damage, which was modified to £21, was ad- 
hered to by the Sheriff: — 

Finds, that the defender, on or about the 6th May, 1858, 
contracted to take irom the pursuers a house, stables, and 
other premises, in Stobcross Street, Anderston of Glasgow, in 
lease mr the year from Whitsunday, 1858, to Whitsunday, 
1859, at the rent of £60, the pursuer agreeing to put in a 
dreseer for the defender, to put in gas-pipes, take water into 
the kitchen, and make any necessary repairs upon the premises; 
but the. defender has not proved that the pursuers made any 
agreement to execute the special repairs mentioned in his 
minute of defence : Finds, that between the time the defender 
took those premises and tiie 28th May, being the usual term 
in Glasgow for entering into possession of houses and premises 
t^en fh>m Whitsundav, the defender called upon the pursuers 
requesting them to relieve him of the premises, which they 
renised to do, after which, and before 28th May, he sent his 
agent, Mr Hugh Oolquhoun, with instructions to tell the pur- 
suers that his drcumstances were such that he did not see now 
he could take the place, and that it was better for him not to 
go into it than do so and not be able to pay the rent, and also 
that in consequence of an accident he had received some years 
ago, the premises would not suit him, being too far from his 
business, but he did not instruct Mr Golqunoun to make any 
objection to the premises on account of their disrepair, or to 
complain to the pursuers of their not havinfi^ performed tiieir 
agreement to repair them ; that Mr Colquhoun went to the 
pursuers as instructed by the defender, but the pursuers again 
declined to relieve the defender of the premises: Finds, that 
the defender did not take possession of these premises on the 
2Sth May, 1858, nor did he, prior to that date and after the 
interview between Bir Colquhoun and the pursuers, even ask 
the pursuers to make any repairs on the premises, or complain 
to them of their being in a state of disrepur: Finds, that it 
is not proved that the premises were in bad repair on 28th 
May, 1858, but it is proved that immediately after that date 
they were seriously damaged by idle and mischievous lads 
and boys, who, finding the premises unoccupied, broke the 
windows and otherwise damaged the poperty: Finds, that 
damage was done in this way to the said premises at least to 



easioned by the premises having been unoooapied: Finds, 
that alter this action was raised, the pursuers obtained the 
authority of this Court to relet the premises, and having 
succeeded in doing so to a partial extent, th^ have, by a 
minute in process, restricted tne sum sued for to the extent d 
£25 2s 6d: In law, finds that the defender having taken the 
premises from the pursuers on lease tot the year ending at 
Whitsunday last^ was not justified in refusing to enter into 
possession, and that at aU events he ought to have called upon 
the pursuers to have executed repairs upon them had sadh 
been necessary l)efore revising to occupy: Finds that the 
defender is also liable to the pursuers for the damages done to 
tiie premises in consequence of their being left unoocnpled 
through his fault: Therefore repels the defences, deoems 
against the defender for the sum of £44 17s fid, in terms of 
the restrictsd conclusions of the summons: Finds the defender 
liable in expenses, allows an account to be given in, and remits 
to the auditor to tax and report, and decerns. 

Aa, J. M. Tatlob. AU, J. L. LAva. 



80tb Notuouu, 1859. 

SHERIFF COUBT, GLASGOW. 

(Mr Shkbiff Smith.) 

mubbayb v. logav. 

Bankruptcy*- Composition — Homing — Chaige— Suspensioa. 
— A party ranked at principal and managing owner of a 
veeed upon a eequettrated ettate, and charged (he hankrapt 
and hie cautioner, in hit individual name, upon the lend for 
payment of the eow^aoiiUon — Hdd, the charge uhu inept and 
tutpeniion granted accordingly, 

Dayu) Alkxandkb Bbuoi Mubbat, commission agent and 
ship-broker, residing in Glasgow, and John Bruce Murray, 
mnchant^ residing there, brought this petition for suspension 
against John Logan, junior, merchant in Glasgow, in whidi 
they averred — 

That by virtue of letters of homing, dated and signeted 
the 18th day of November, 1858, raised at the instance 
of the said John Logan, junior, against the petitioner 
David Alexander Bruce Murray as prindpal, and the peti- 
tioner John Bruce Murray as cautioner, surety, and full 
debtor for and with the said David Alexander Bruce Murray, 
the petitioners were of this date, 19th Nov., 1858, charged by 
Peter M'Bride, messenger-at-arms, to make payment to the 
sud respondent of the sum of £10 14s 24d sterling, as the 
amount of the first instalment of the composition alleged to be 
due by them to the respondent, as after mentioned, vrith 
interest thereon from the 14th October, 1858, when it is 
alleged the same became payable, and also to deliver to the 
respondent a bill for £1 6 Is 3}d, being the amount of the second 
instalment of said composition, six days after the date of said 
charges. The respondent has restricted the charge to one for 
payment of said sum of £10 14s 2|d. 

That the estates of the petitioner, David Alexander Brace 
Murray, having been sequestrated, under and in terms of the 
Bankrupt Statutes, he offered to pay to his whole just and 
lawful creditors, at the date of the said sequestration, a com- 
position of 2s 6d per pound on the amount of their respective 
debts, and that in two instalments of Is per pound at one 
month, and Is 6d sterling per pound at six months after the 
date of lus final discharge. Said offer was accepted, and a bond 
by which the said petitioner, and the said John Bruce Muiray 
as cautioner, surety, and full debtor for and with him, became 
bound to pay the said composition having been lodged, he the 
said David Alexander Bruce Murray was finally discharged 
on the 14th September, 1858. 



the extent of £10, and that said damage was solely 00- That after the said ofifer had been made and entertained, an 
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aifidftyit and daim was lodged by the respondent with John 
Fleming, acooontant in Glasgow, trustee on said seqaestrated 
estates. In said affidavit the respondent "depones that the 
said David Alexander Bmoe Murray, was, at the date of the 
sequestration of his estates, and still is justly indebted and 
owing to the owners of the ship *St Lawrence' of Glasgow, of 
which the said John Logan, junior, is the principal and 
managing owner, the sum of £214 4s 2d sterling." 

That no reference is made in said affidavit to any account) 
nor is it stated on what ground the daim is made, nor is any 
evidence produced of the respondent's title, as part owner, or 
having authority to act for the other owners of the vessel. 

That with said affidavit and daim, a pretended account 
current was produced, by which it is made to appear that, 
under a certain charter party, dated 8th day of May, 1856, 
the petitioner, David Alexander Bruce Murray, is indebted to 
the owners of the ship "St Lawrence" in tiie sum of £214 
4s 2d. 

That the said account current is erroneous, and the said 
David Alexander Bruce Murray did not owe said sum, or any 
part thereof, to the owners of said vessel, or the respondent 
at the date of the sequestration of his estates; and the said 
John Bruce Murray, as his cautioner, is not indebted to the 
respondent in the composition thereon, for which said charges 
have been given. 

That on an adjustment of accounts by the parties, the owners 
of the said vessel "St Lawrence," are indebted to the pe- 
titioner, David Alexander Bruce Murray, in the sum of £47 
9s 5d, confonn to account produced. They therefore craved 
the Court to suspend the said charges and diligence as re- 
stricted, etc. 

The defenders aveired — 

On 8th May, 1856, Messrs O'Halloran k Brown, ship- 
brokers in Glasgow, as ship-brokers for the owners of the 
vessel "St Lawrence," chartered that vessel to the pursuer, D. 
A. B. Murray, for the purpose of carrying goods and passen- 
gers from Glasgow to Quebec, imder the conditions and stipu- 
lations and for the consideration expressed in the charter 
party entered into between the parties of said date. 

In terms of said charter, the "St Lawrence" proceeded 
upon the voyage, and there arose due to the owners of the 
vessel the sum of £201 14s 4d. 

The estates of the said D. A. B. Murray having (5th 
September, 1857,) been sequestrated, tiie defender, who was 
principal and managing owner of the said vessel "St Law- 
rence," on 29th July, 1858, diily lodged in the hands of John 
Fleming, accountant in Glasgow, the trustee in the sequestra- 
tion, an oath and grounds of debt, proving himself a creditor 
of tiie sud pursuer, D. A. B. Murray, and claiming to be 
ranked on his estates for the aaid sum of £201 14s 4d, with 
£12 ds lOd of interest thereon till the date of the sequestra- 
tion of the estates of the said pursuer, amounting together 
said sums to the sum of £214 4s 2d, conform to a^davit and 
certificate of ranking produced. 

On 5th August, 1858, a meeting of the creditors of the 
said D. A. B. Murray was called by the said trustee, by cir- 
cular and Gazette notice, to be held at Glasgow, upon the 
10th August, 1858, for the purpose of finally deciding upon 
an offer of composition of 2s 6d in the pound, made at a for- 
mer meeting, and entertained for consideration. At this meet- 
ing the bankrupt's offer was finally accepted, and no objec- 
tion was then or prior thereto made by the bankrupt, the said 
D. A. B. Murray, or the trustee in his sequestration, to the 
defender's claim; at least no notice of objection was given to 
the defender. 

The bankrupt, the said D. A. B. Murray, having on Uth 
Septemberi 1858^ been finally discharged, the defender ap- 



plied to him and his oantioner, the said J. B. Mormj, for 
payment of the composition upon tiie foresaid debt due to the 
defender; but they refused, thereby rendering the charge 
sought to be suspended necessary. 

^e record having been closed, the petitioners pleaded-— 

(1.) The defender had no title to make the di^ on which 
the letters of homing were obtained. 

(2.) The daim is not vouched, and does not suffidantiy 
spedfy the debt daimed, 

(3.) The letters of homing and charge tare disoonform to the 
daim, and are inept. 

(4.) The defender's clahn was not reckoned in the aopept- 
ance of the offiv of composition. 

Answered for the defenders— 

(1.) The defender as prindpal and managing owner of the 
" St Lawrence," was entitled to make the claim in question. 

(2.) That the debt, although arising out of a transaction in 
connection with the ship St Lawrence, was due to the defen- 
der alone In his capadty of prindpal and managing owner, 
and that the ranking in his individual name was evidenced by 
the certificate of the trastee produced. 

(3.) That the claim being so ranked, and the offer of com- 
position having been subsequentiy accepted without objection 
to the claim, the petitioners were now debarred from object- 
ing to the same in any manner of way, (Bankruptcy Scotland 
Act, 1856, sec. 187.) 

(4.) The homing and diaige were conform to the ranking. 

The Sheriff-Substitute having heard parties, pronounced the 
following Interlocutor:—* 

Having considered the dosed record and whole prooesif, and 
having heard parties' procurators thereon, Finos that the 
claim and affidavit made by the diaiger, and lodged by him 
¥rith the trustee on the suspender's sequestrated estate, was 
made on behalf of the owners of the ship St Lawrence, and the 
debt therein referred to swom to be due to the said owners: 
Finds that the letters of homing sought to be suspended, and 
which proceed on sud daim, charves the defender to make 
payment to the charger himself, in his own name, and not on 
behalf of the owners of the St Lawrence: Finds, therefore, that 
the letters of homing and charge are disoonform to the daim, 
and the suspenders entitled to the suspension craved; there- 
fore suspends the charge and diligence : Fiuds the suspenders 
entitied to expenses, ^ows an account to be given in, and 
remits the same to the auditor to tax and report, and decerns. 

The defender appealed, but the Sheriff (Sir A. Alison) ad- 
hered, adding to his Interlocutor the following Note : — 

The affidavit and daim ranked on the sequestrated estate, 
was "for the owners of the ship St Lawrence of Glasgow, of 
which John Logan, junior, is the prindpal and managing 
owner." The charter par^, to which the account current 
produced with the affioavit and daim refers, was between 
O'Halloran & Brown, aa agents for the vessel, and the sus- 
pender, Murray, without any mention of Logan at all ; and 
the letters of homing run in the name of "John Logan, junior, 
merchant in Glasgow," alone, privato nomine, without any 
mention of, or reference to the owners of the '* St Lawrence." 
The diligence on the bond of caution for the oompositiony 
therefore, mns in name of a party different from tile one vho 
claimed, and who, of course, was ranked as a creditor in the 
sequestration, and falls on that account to be suspended. 



Act. T. G. Wbiqht. 



AU. J. LOCKHABT. 
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80th Kovxhbib, 1850. 

SHERIFF SMALL DEBT COURT. 

(Mb Shkbitv Mobbiron.) 

CouBiN r, Trb Eohtbuboh and Qlasoow Hailwat. 

WxH^Veritat C'onnV;*i->SolAtium~Da]n«g«8.— ii party hav- 
ing eommitted and been found ffwUty of an anavU upon om 
of a Bailway Companp*a aenfantif the company cataed a hand- 
liU intimating the fact, to U posted at certain of their ttatiom. 
In an acHon for toloHum and damaga agaimt the railway 
companiyfor having ^^wnmgfMyj unvHxrranUMy, and mali- 
tmuly circulated and potted eaid ha9vd-hill,'*—Jfeld, that the 
JUiilway Company were entitled topMieh a correct report of 
uihai had taken place in a public Court of jutticef and the 
action accordingly dinniseed, 

Tbb fiMts of this case are fully explained in the following judg- 
ment) pronotmoed by Mr Sheriff Morrison:— 

In this action the pursuer, a respectable farmer, concludes 
for £50, restricted to j£12, in name of solatium and damages, 
i^m the BaQway Company, on this groimd: That said Rail- 
way Company, by means of their manager, superintendent, or 
other officer, had "wrongoosly, unwarrantably, and maliciously 
circulated and posted, in June and July last," at various sta- 
tions upon their line of railway between Edinburgh and Glas- 
gow, and other lines leased by them, a hand-bill in tiie following 
terms: — ''Edinburgh and Glasgow Railway. Caution.— James 
Cousin, farmer, Grassmainston, near Clackmannan, chained 
with having, on Tuesday the 7th day of June current, assaulted ! 
one of the Railway Company's servants, on the line near Clack- 
mannan Station, in the discharge of his duty, — ^was prosecuted 
before William B. Clark, Esq., Sheriff-Substitute for the County 
of Clackmannan, and convicted in a penalty of 25s, or fourteen 
days' imprisonment. By order. Company^s Office, 30th June, 
1859." The defenders, the Railway Company, admitted that 
the hand-bills referred to had been posted up at certain of these 
stations by instruction of their officers; but they pleaded rf vitas 
eoavicti— the truth of the alleged libel which they had so 
circulated — ^in answer to the action. The pursuer, while he 
did not dispute the accuracy of the statement in the haud-bill, 
made answer to the defenders* plea of veritast that, in the eye 
of the law, there was malice in what the defendeifi had done : 
that this malice was sufficiently proved by the reckless mode | 
in which the defenders had disseminated the fact of his con- j 
viotion of a trifluig assault, and that the case, in fact, amounted i 
to one of persecution on the part of the Railway Company. | 
He argued that, where a party is maliciously persecuted by ' 
the circulation of a report affecting his character, however ; 
troe such report may b^ the plea of Veritas conricH is not a : 
good defence. The defenders, on tlie other hand, met this ' 
areument by maintaining that any person was entitled to ' 
publish a correct report of what hod taken place in a public 
court of justice, and that they had. the Btrongesit posaililo . 
intorest in doing so, in order tlrnt passengers might bo made | 
aware of the serious consequences that might ensue from t\\e '• 
oommiftsion of any crime or misdemeanor within the com- I 
pany's premises. The fact of the railway company liaving so j 
important an interest in the publication of a couvictiou was a ! 
complete answer to the allegation of jiersccutiou of tho )nir- | 
suer. The company had posted the luuid-bills within thoir ; 
own premises, and only as infonnation to that [Hu-tiun of tho j 
public who used then* liuen of railway. 1 have come to the ; 
conclusion that the defence of the railway company must bo 
Ni»tauied, and that damages ore not ilue. I'he statement ; 
published is not impugneil m incorrect, and tho answer 
to the plea, that by its publication the pursuer suH'oretl \ 
prsecution at the hands of the deftrndern, is, T think, a 
<;ooil one, the defendei's having an imdoiibted interest in ' 
making public either convictions obtained by them for contra- 
ventions of their bye-laws, or couvi(;tions obtained like the 
present, in a prosecution at the instance of the Procurator- 
Fiscal for an assault committed on the company's prcmiacs, 
ami upon Uie person of one of their officials. The defenders, 
I think, did not exceed due bounds in the mode of I'irculation ' 
which they adopted. I therefore sustain the plea of reritas I 



convieU; and, in reference to the validity of such a plea, I 
need only refer to the recent case of M'Kellar v. the Duke of 
Sutherland. In regard, however, to the (question of expenses, 
I think the railway company acted injudiciously in stating in 
their hand-bill the full designation of the pursuer, by giving 
his profession and place of abode. This was not essential to 
the warning they intended to convey to the pobhc, and canned 
with it an unnecessary sting. Theor doing so, however, will 
not constitute malice on their part. There was no error in the 
designation ; but it is unusual and unnecessary to be so predse. 
In the long list of similar cautions published by the Caledonian 
Railway Company, and produced to the Sheriff-Substitute by 
the defenders as sliowing the practice of other railway companies, 
only the diristian and siumame of the offenders are given, and 
that seems all that is necessary to meet the end required. In 
these circumstances, while I assoilzie, I do so without costs. The 
result to which I have arrived in the disposal of this case is also, 
I may state, in conformity with the oiiinion of the Sheriff-Depute, 
whidb, in the circumstances of the case, and for the satisfaction 
of both parties, I thought it proper to obtain, as the litigants 
on both sides stated their an[uments with great ability, and as 
great keenness. I have only further to add — in reference to 
the preliminary plea, that a railway company cannot be sued 
for damages for libel where malice is of the essence of the action 
— that it has been decided otherwise in England, in the case of 
Whttejield v. the J^uth'£'astcr» Railway Company (Law Times 
Report, vol. 81, p. 113, also reported in the 4th vol. of tlie 
Knglish Jurist), where it was held that a company may be so 
sued, where the malice offered to the pursuer is not actual 
malice, but what is held as malice by construction of law from 
tlie nature of the acts alleged to have been done. This^ 
however, it is unnecessary here to decide. 



SOtq Novkmbeb, 1S59. 

SHERIFF COURT, GLASGOW. 

(Mr Shkripp Smith.) 

TiiOBPK r. Cl'brtf. 

Breach of Promise of Marriage— Reparation—Quantum of 
Damages. — Circumstances in which £40 aivavded as damages 
for hreacli of pvomite of marriage. 

Elizabeth or Elt/a.Thorpf, residing at Moville near London* 
derry, in this action sued James Currie, a clerk, residing at 
No. 16 Garscadden Street, Glasgow, for the sum of £500 
sterling as comjiensation and solatium for the loss, injury, and 
damage which she had sustained through the defender's 
breach of repeated promises to miurry her, made by him and 
accepted by her, 1>oth verbally and in writing, in the months 
of October, Noveml)er, and December, 1850, and January, 
1857, and afterwards confirmed and renewed in a long course 
oF correspondence betwixt tlie parties; and in particuhvr, in 
eight letters produced, written and posted by the defender to 
tho pursuer on or about tho following dates, viz., 10th August, 
12th August, 30tli St»ptember, 15th October, 4th November, 
1 rth Novembor, and 20 th November, all in the year 1857, 
which promises the defender refused to fulfil. 

Tlie defender i>lea«.lod in dofonce — 

(1.) The )tursucr is a minor, and a curator ad litem must 
be apix)iuted befon* the aeti«»n proceeds. 

(2.) Tl»e pursuer resides in Ireland, and a nmndatory must 
be sifted. 

(3.) A denial that tho pui-suer luas ftufffved loss, injury, ami 
d.amn^e, as stated iu the lilnl: and explained that the pui-suer 
.and defender became acquainted in 1850. The defender was 
then under twenty years of age, and the pursuer was fifteen 
or sixteen year.'^ of age. The pursuer's relations contrived to 
brine; about fi-etiuent meetings between them, and the defender 
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wu indooad to enter into a oorreipondenoe with the pursuer. 
1%\» wM unknown to the defender*! relationi. The oorre- 
tpondenoe wai carried on for more than a year, when the op- 
position of the defisuder's relations led hiin seriously to con- 
sider whether the projected union with tlie pursuer would be 
suitable. He has become satisfied that it woaUl not be de- 
idraUe for either party, more especially as his relations ore 
opposed to it. 

(4.) The defender is a clerk earning £52 per annum. He 
has no other means. With the view of avoiding litigation, he 
ofleied £20 to the pursuer in full of her alleged claims, pay- 
ivble monthly by eqtuil instalments. This offer he repeats 
without prejudice to the forogoing defence. The sum offered 
is in any view ample. 

A cmator having been appointed, and a mandatory silted 
In tbe action, the Sheriff allowed a proof an to damages and the 
position in life of the parties. 

From the proof, it appeared that the pursuer was eighteen 
yean of age, and supported herself, in family with her mother 
and a brother and sister, by needlework, the rent of the honse 
occupied by the family in the viUage of MoviUe being £5 per 
annum. Hie defender had no means oUicr then a salary of 
X52 per annum as a pawnbroker's clerk. 

After debate, the Sheriff-Substitute pronounced the follow- 
ing judgment: — 

finds that the pursuer lives with her mother in the north 
nf Ireland, and supports herself by sewing; that the defender 
IS a pawnbraker*s clerk at a saUry of £52 a year, and there is 
no evidence that he is possessed of any other means whatever: 
Finds that the defender promised and engaged to marry the 
pursuer, and that he has broken his promise, and refused to 
fulfil his engagement: Finds tluvt the letters in procew, written 
by the defender to the pursuer, instruct that the parties car- 
ried on a correspondence for about a year and a half, and that 
the defender expressed during the whole of that period a 
strong affection for the pursuer, but wss in reality trifling with 
her feelings, and did not really intend to marry her: Kinds, in 
these drcumstancos, that the pursuer is entitled to damages — 
assesses tbe same at £40; therefore decerns against the de- 
fender for the sum of £40: Finds the pursuer entitled to ex- 
penses, allows an account to be given in, and remits to the 
auditor to tax and report, and deccrnn. 

Note.— Neither the promise to marry the pursuer, nor the 
breach of this promise, is denied by the defender, and there- 
foro the sole and only question is tiie amount of damages to 
be awarded. In the pecuniary circumstances of tbe parties, 
perhaps the sum of £40 awarded to the pursuer may appear 
large. It may be true that the pursuer has not suffered any 
grciit damage from the loss of the defender as a husband, but 
after perusing; the letters in process, the Sheriff-Substitute has 
come to the conclusion that the defender waH all along trifling 
with the affections of the pursuer, and tiiat he never really 
intended to marry her. Ilieir correnpoudence, and the pori- 
tion in which they stood to one another, must have been 
known to all their acquaintances, and the feelbigs of the pur- 
surer cannot but have been seriounly injured. In the whole 
ciivsumstances, tiio Sheriff-Substitute tiiinks the purHuer is en- 
titied to the sum awarded. 

'file defender appealed, but the Sheriff adhered to the Sub- 
Rtitute's judgment, adding the following note to his Inter- 
locutor : — 

The breach of promise of marriage in here clearly instructed 
by the correspondence, and admitted by the defender, and the 
only question is the quantum of damages which are to be 
.iwarded. The Sheriff sees no reason for inflaming these 
damages by the consideration of the defender having from tbe 
outset intended to trifle witii the pursuer's affections. On the 
contrary, he thinks the correspondence produced cleariy in- 
structs a genuine affection on the part of the defender towards 
the pursuer, which, with reluctance on his own part, he was 
compelled to forego, in consequence of resistance to the mar- 
riage on the part of his mother, wlio, being a widow woman, 
WM naturally imwilling to lose, by marriage, her eldest son, 



who was probably the prinolpal stay of her fionily. In ad* 
hering to the Interioontor under appeal, the Sheriff prooeedf 
entirely on the proved or admitted drcumstaaoes of the 
parties. The pursuer, who is one of several daughters who 
earn their snbsistenoe by ornamental needlework at Moville 
in Irelaad, became aisqnaSnted with the defender when she 
was 16 years of age, he being thm 21. Two years of close 
and affectionate correspondence ensued between them, in the 
course of which he continually nromised marriage, and the 
correspondence affords no trace wnatever of anythmg tending 
to reflect on the pursuer's charactor. The pursuer is one of 
five who live in a house rented at £5 a year, and the defender 
is a pawmbroker's derk with a salary of £1 a week. The 
pursuer's health is said to have suflRned through her disap- 
pointment, and whether this is so or not, the correspondence 
bears marks of a strong attachment to her. There is no alle- 
gation or proof of special damage sustained, such as making 
preparations for the wedding, etc. The sum awarded is eight 
times the rent of the house in which the pursuer Uvos, and 
four-fifbhs of the defender's income, which is of a precarious 
nature. There is no evidence of his baring at present-'any 
realised jpropmtw, though he is said to have some small pro- 
spect of suooesBum from his mother at her death. In these 
drcmnstances, the sum awarded appears to be adequate to 
the pursuer^s claim for reparation. 



Ad. J. Naishith. 



Alt, T. G, WiHaHT. 



30th NoviUBKR, 1859. 

SHERIFF COUnT, GLASGOW. 

(Mn SmniFT Befj..) 



Francis Bbowst v, Alixandsr Kirkl.vvd. 
Bill Guarantee— Intimation— Diligence.— /7(c(c2, thai a party 
toJio gixmted a Jetttr of gvaiHintee for payment of a i///, vai 
not relieved from liabifUy by tlue holder^t failure to do 
diJiffntce offainti the euxeptor, or to intimate Ike dUJunumr to 
the eatUionerfor three iceeka^there being no expreu agreement 
that tlie cautioner thould receive intimation, o»* any wnder' 
ttanding thai the accejUor thould get delay. 

Iff this action the pursuer concludes for payment of a sam of 
£55, contained in a bill drawn by him u^wn, and accepted by 
James Houston, builder, 120 Thistle Street, Glasgow, dated 
10th January, 1859, payable two months after date, and still 
unpaid, and for payment of whidi the defender is liable, under 
a letter of guarantee granted by him to the pursuer in the 
following terms : — 

"4 BothweU Street, 
''Gla8CK)w, 19th Jan., 1859. 

"Francis Brown, Esq. 

''Dear Sir, — I hereby become bound to see you paid the 
bill granted you to-day by Mr James Houston, amounting to 
£55, for stones already provided and stones BtSil to be got for 
the buihlingH in St Yuicent Street. — I am, etc. 

(Signed) *^Al, Kibkland." 

The defence was an admission that the letter of guarantee 
founded on had been subscribed by the defender; but a 
denial of liability for the sum sued for, in respect (1) the pur* 
suer did not intimate to the defouler, as he was bound to do 
by the implied agreement of parties, the fiiQare of Houston, 
the prindpol debtor, to retire the bill guaranteed by the de- 
fender; and (2) in respect tiie pursuer, without any onnsul- 
tation with tiie defender, had given time to Houston, and 
unduly delayed in operating payment from him. The defender 
averred that it was not until tiie end of April that he received 
intimation that the bill had not been retired, whereas, 
had be received timeous notice of Houston's failiite to (lay 
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the bill, he oould h*ye operated hu relief from fondi of Hone- 
tou'tf tiien payable to liim, but which were beyond the defen- 
der's reach when he received the intimation above mentioned. 
A proof having been allowed before answer, the evidence of 
the pursuer's brother and the defender was tiUcen, from which 
it appeared that Houston's failure to retire the bill was inti- 
mated to the defender on the ISth April, the bill having be* 
oomo duo on the 22d March. The defender further deponed 
that several instalments of a loan had been paid to Houston 
after the bill became due, and that against these instalments 
the defender, had he rsoeiyed due notice, could have operated 
his relief; but, that after receiving intimation, ho found that 
Houston had assigned the remaining instafanents in such a 
way that the defender oould not attach them. On tliis point, 
however, there was no further evidence adduced on either 
(dde. 

The Sheriff-Substitute having heard parties, pronounced tho 
following judgment: — 

Having heard parties* procurators, and resumed consider- 
ation of tiie proof, productions, and whole process, Finds that, 
on the 10th January, 1859, James Houston, builder, granted 
to tho pursuer a bill for jL55, payable two months after date: 
l^inds tiiat, of the same date, the defender granted the cauti<mary 
obligation, No. C, which is addrofsed to tlio pursuer, and is in 
those terms (%U tupra): Fmds, that when the said bill fell due 
un the 22d March huit, Houston &iled to pay it, and it lay 
with the bank till the 13th April following, when it is not 
denied that the pursuer jNud it, and then for the first time in- 
timated its dishonour to the defender, and called upon him for 
rolief under his said letter of guarantee: Finds, that the de- 
fonder has deponed as a witness in eatute, and quoad hoc there 
is no contradictory testimony, that be was aware at the time 
of the granting the said letter that Houston had negotiated a 
loan over the property he was building, and that the loan was 
payable to him in instalments as the work proceeded, and 
that it was in oonsetiuenoe of this that he agreed to give the 
said guarantee ; and the defender has further deponed that, 
when called on by the pursuer, "I stated that I did not think 
it was right to have allowed the bill to remain so long past-due 
^vithout giving me intimation, as I knew that several instal- 
ments had in the interval been paid to Houston of the money 
due to him on tiie loan ; imd on making inquiry J[ found tiiat 
Houston had astdgned over the instalments still pavable to 
him in such a way that I oould not operate any rtdief against 
them :" Finds it further instructed by the exoerpt No. 10, 
admitted by the pursuer to be correct, that Houston received 
in said interval the following instalments, namely, £75 on the 
24th March, £150 on the 2d April, and £35 on the 8th April: 
Finds, in [loint of law, that no fixed rule has been determined 
H*f to tbo notice which the holder of a dishonoured bill must 
give to a party bound for payment of it by a sei>arate letter 
of guarantee: Finds, however, that, in tho words of Mr 
Thomson iu his work on Bills, page 506, sudi party is en- 
titled "to fair, though not rigid negotiation, and to get notice 
of dishonour, not so soon as is required in bills, but withm 
such time as may enable him to protect himself from loss, and 
that if the holder fail in these requisites, he must show that 
the guarantee has not thereby suffered damage :" Finds that, 
although in the present instance it does not api)ear that the 
jtursuer agreed to give time to the grantor of tlie bill, by doing 
which the cautiuuur would have been liberated, but merely 
abstained for a certain space from enforcing payment, which 
does not liberate a cautioner, it is neverthdess sufficiently 
l»roved that the defender sufi^ezed injury tiirough this dday, ex- 
tending to a period of 22 days, unaooompanied by any notice 
to him of the principal debtors failure to retire the bill, seeing 
that if such notice had been given, there is eveiy reason to 
bulieye that he would have been able to protect himself by 
intercepting a sufiident amount out of the iiistidmeuts which 
were paid in the interval to Houston: Finds, as was admitted 
by ibe defender in the case of Brothvncky June 3, 18;}0, that 
although the grantor of a guarantee of a bill is not entitled to 
strict notice, he is entitled to plead wont of notice if he can 
show actual injury thence arising: Therefore sustains the 
defenoee, and assoilzies the defender; but, in respect said 
defender returned no answers to the letton of which No. 6/3 
iHUtfeodl/ uttuUm v<>rio^i M)4 l«d <ih9 |>upiV4eA-'a birpUiQri 



the witness John Andenon Brown, to believe when he called 
on the 13th April that he would see the bill paid, finds no 
expenses due, and deoems. 

A[^nst this Interlocutor the pursuer appealed, and the 
Sheriff pronounced the following judgment: — 

Having heard parties' procurators under the pursuer's ap 
Ileal upon the Interlocutor appealed against^ proof adduced, 
and whole process, and therMlter made avizandum with the 
debate — Slnds that the present action is one condnding 
against the defender for payment of a bill for £55, dated 10th 
January, 1850, payable two months after date, granted by a 
party, Houston, a builder, to tlie pursuer, for payment of 
which the defender became cautioner, under the letter of 
guarantee of the same date as the bill referred to, and quoted 
in the Sheriff-Substitute's Interlocutor: Plnds that the letter 
of guarantee is admitted by tho defender, but it is pleaded 
in defence that the defender is not liable for the debt, in re- 
spect the pursuer did not timeously. intimate to the defender 
the dishonour of the bill by Houston, the prindpal debtor, 
and had given time to Houston, and exercised undue delay 
in operating paymei^t from him: Finds that in such a case 
the strict rules for Uie due negotiation and intimation to a 
prior mdorsce tot the dishonour of a bill do not properly ap- 
ply, but Uiat the ordinary rules intended to protect the in- 
tei-ests of a cautioner are more applicable to it: Finds that 
the defender has deponed that he was aware at the time of 
granting the guarantee that Houston, the acceptor of the bill, 
had negotiated a loan over some property he was building, 
and that the loan was payable to him by instalments as the 
work x>roceeded, and that it Avas in consequenoe of this that 
he agreed to give tiie guarantee: Finds it proved that it was 
not till the 13th of April (twenty-two days aOer the bill fell 
due), tiiat the pursuer for the first time intimated the dis* 
honour of the bill to the defender, and called upon him to pay 
the same under the letter ot guarantee; but finds that thero 
is no evidence to show that the pursuer, the creditor, granted 
time by positive contract to Houston, the priudpal, after the 
bill fell due, or did anyUiiug to tie up the hands of the cau- 
tioner so as to prevent his oi)erating his relief against the 
prindpal debtor, although he remained inactive for twenty* 
two days after the bill fell due before he intimated the dis- 
honour of it to the defender, or called upon him for payutent: 
Finds there is no evidence in process to show that the pursuer 
was in the knowledge that Houston, the prindpal, had got a 
k)an over lus property, and that the same was payable to him 
by instalments as the work proceeded; and the case of the de- 
fender is rested entirely upon the fact of the pursuer not hav- 
ing given notice to Uic defender of the dishonoiur of the bill 
till twenty-two days after it fell due, and remaining inactive 
without taking any steps against dther Houston, the prindpal 
debtor, or the defender, as cautioner: Finds, in point of law, 
that under tho decisions* of the House of Peers, iiarticularly 
that ill CreigttUm v. liankinc, 26th May, 1840 ( liobinaon's 
Appeal CascHf p. 00), where a creditor does, not ''by podtive 
contract" between him and the prindpal, ^ve time to the prin- 
dpal to pay the debt, but merely "remains inactive," he does 
not thereby discharge a cautioner of his obligation to pay the 
debt; and there being no proof in the present case tnat tho 
pursuer, by podtive contract with Houston, tho prindpal, 
granted him time to my the debt, although he did remain in- 
active for a ixjriod of twenty-two days after the bill fell due: 
FhidM that the defender is still liable for the amount of the 
bill uiidei* the letter of guarantee granted by him, seeing the 
pursuer did nothing to tie up the hands of ^e cautioner from 
proceeding against Houston tho i>riudpal, so as to operate hia 
relief, and the defender, who was in the knowledge when 
the bill fell due, of Houston having funds out of which 
the debt miffht have been secured, might himsdf the very day 
after the biU fell due have adopted proceedings against tho 
prindpal debtor, so as to operate his relief and have attached 
by arrestment the instalments of the loans, which he says ho 
knew were payable to him, before the same were entirdy pud 
over to or assigned by Houston: Therefore, alters the Iniurlocu* 
tor complained of, repels the defences, and decerns against tho 
defender in terms of the oondusious of the Ubd: Yinda tiie puis 
Buer entitled to expenses, of which appoints an account to b^ 
given in and taxed by the auditor, and decerns. 

NoTK.~In the case of A/Tcf^W v. Walaon and Otken, in 
lh« Mvvwe vf JjoyiIB| 16tb AprUj W4^, it >Yaa dedded| «h«c 



is 



SHERIPP COURT REPORTS. 



Kimttm 



great conndention, mod in which the House of Peers re- 
versed tho judgmeut of the Court of hSession — Lord Chancellor 
Brougham, who moved the reversal of the judgment, assiflned 
as his reoHon for it: — "The Courts of £<iuity in England have 
never to my knowledge given a discharge to the surety merely 
on the ground of the creditor, the obligee, not having called on 
the debtor so early as he ought, or not having given earlier notice 
of his foUure or non-payment to the surety. A suretv who has 
expressly bound himself for a person's doing certain things can- 
not be discharged, unless it can be shown that the person taking 
the security haa by his conduct either preventeid the things 
from being done, or connived at their omission, or cnabk^, 
and deariy enabled the person to do wliat he ought not to have 
done, and tliat but for such conduct this omission or commission 
woidd not have happened.** {Sfiaw A M*LearC» Appeal Conn, 
5U1-59'J). In that case the negliaence on the creditor*! part, 
which was said to have liberated we cautioner, was found by 
the Lord Ordinary (M'Keuzie) to be "in particular, in respect 
to the money falUng to be in bank, there was a grow failure 
by the commissioners to observe the regulations of the statute 
provided to control the trustee ; and the Lord Ordinary further 
thinks that, in all probability, this neglect of doty was the 
cause of tlie embezslement which produced tlie loss. To this 
interlocutor the second division of the Court adhered, and the 
fact was dearly established, but notwithstanding that, the House 
of Lords, on appeal, reversed the judgment, on the ^ound that 
the creditor allied to be in fault had been simply tnactive, bat 
had, by no poiiiwe act or tjcprtu co»!rael, either given time to 
the pnudpal debtor or cut iS tho cautioner from operating his 
relief from him. 
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« 11. DiiNNV i;. J. Scott axd Atjsxandeb Mooue. 

Shcritr Oi!icer~Cautioncr— Liability.— il itarly handed a 
iSauill J)cU Decree to an ofiicer in mluMC handu it wot lost. 
Jn an action againtl the ojiccr and his cautioner for llu sum 
contained in the decree — Jletd, that as at tlic time tltc decree 
was pat into the oJKcer's Jumds he had been smjunded from 
the ccereise of his duties^ the cautioner toas not liable, 

Thk claim alKxed to the summouM was in Uicdo teiuis — 

The pursuer having, in May, 1857, delivered to the said John 
Scott (who was then, or at least represented himself to be, 
cue of your lordsliip*M ofiiccrs of Court) an extract of decree 
obtained from your lordship's court-book on 18th May, 185a, 
at the pursuer's instance, agaiiiat Alex. Stcuhouse, teacher, 
clerk, or shopkeeper, Gku^ow, for the sum of .^12, interest and 
expenses, and instructed the said John Scott to can-y the same 
mU} execution, ur tu adopt the necessary measures to recover 
l)ayment of the pursuer's debt, the said John Scott, not only 
failed to dischaige his duty as an officer of Court, and obey the 
pursuer's instructions as aforesaid, but illegally, wrongfully, 
and imjustly retained, and still retains, and refuses to deliver 
up the said extract decree, although repeatedly desired to do 
80, whereby the pursuer has been defrauded, and failed to 
recover payment of the contents thereof ; and fur all which, 
the said defender, Alexander Moore, is liable for, anil, with 
the said John Scott, as his cautioner or surety, conform to 
bond of caution or other legal obligation, executed or con- 
tracted by you or on his account. Damages, XI 2. 

His lordship, after hearing evidence, gave the following 
Judgment: — 

Li support of his action, the pursuer, Denny, stated, when 
examined as a witness for himself, that he had given the 
dtcrte to the defender, Scott, for the purpose of recovering the 



amount due, in the latter end of Amril or in the b^finning of 
May, 1857: That he so ffave it to hun when in a public-house 
in the neighbourhood of the Small Debt Court, out of which 
he had calfed him for the purpose of so delivering to him tlic 
decree: That, after Scott had re^jeatedly fuled to deliver up 
the decree, when asked for it, had, on 12th December, 
1858, granted to the pursuer the f ollowinir docuOMnt :— 
"I received a decree sometime previous to Whitsunday last 
from Robert Denny, agunst Alexander Stenhouse, and 
arrested upon it. I cannot find it at present.*' The pursuer 
further stated that, for want of the decree, he had lately lost 
an opi»artouity of laying on an arrestment. Moore, the 
officer's cautioner, stated, in defence to this action, (1), That, 
before the decree was put into Soott'i hands, Soott had been 
suspended as an officer, with which suspension the cantioner*s 
liability ceased ; and, (2), That the cautioner was not liable, 
the decree not having been entrusted to Scott qua officer, but 
as a mere depoeitary or agent for the pursuer. The fkcts as 
proven, amount to this — Stenhouse was in desperate oiicum- 
stances, and had been discussed both in person and property 
before tiie decree was given to Scott. It could not have been 
given to Scott in the year 1857, it beinff> distinctly proved that 
in the year 1857 it was in the hands of another sheriff-ofBeer, 
who did not return it to the pursuer till the year 1868. This 
officer swears that, within two or three days after he had re- 
turned the decree to the pursuer, he had met him, said on 
being informed by the pursuer that he had put it into the 
hands of the defender Scott, that he had expressed his snrpnsc 
that the pursuer was not aware ijf Scott's suspension. This 
suspension took place on 9th June, 1858. The defender Scott 
also swean that the decree was UH at his house by the pursuer 
after his suspension, and when he could do nothing witti it in 
the way of diligence, and when Moore asked him soon after- 
wards about it, ho had informed him of his suspension. In 
these circumstances I sustMn the first plea for the cautioner 
(Moore), because I am satisfied that the decree was given to 
Hcott after he had ceased to be ui officer, said that the pursuer 
was immediately or very soon aware of such being the case, 
and allowed the decree to remain in Scott's hands down to the 
present time without steps to compel re-delivery of it. An ex 
post facto receipt like that founded by the pursuer I will not 
allow to oi)erate agauwt tiie cautioner, more espedallv as Scott 
swears it was given by him after repeated importumties, and 
uix>n a Sunday, and that the pursuer had himself fixed tiic 
date of Whitsunday mentioned therein, I have no doubt in 
order to suit his own purposes. It is another question how 
this document may tell against the granter of it himselfl It 
is unnecessary, tiierefore, m any view of the case, to deal with 
tho second ddPence for the cautioner. But I may say that it 
is my o]nnion, that the decree was put into Scott s lutnds, not 
to do diligence thereon, but to keep it for the pursuer, in such 
circumstences as made him a mere depositary or agent for the 
pursuer. On cross-examination, tiie jiursuer, contradictory to 
Ids own summons, steted tliat he gave him no instructions to 
use diligence against any property of the debtor at the time of 
the debvery of the decree, and further, that he gave him no 
oi'der to use personal diligence, but left that to Scott*s own 
discretion, and that it was an understanding that if nothing 
should be realised by incarceration, if Scott should resort to 
that step, Scott was to get no payment. Take this testimony 
along with the Mora on the creditor's part, re-ddiveiy of the 
decree not being imperativdy demanded till lately, I cannot 
think Scott held it in any capacity for his mufeasance in 
which the cautioner can be held resiiousibla 1 therefore 
assoilzie the cautioner Mooro, with costs; but as to Soott, ( 
reserve his liability for further discussion as to the precise 
chai-acter in winch he acted for the pursuer, though the proof 
so far in my opinion makes him out a mere depositary or 
agent, and as to the measure of damages in which he may be 
responsible to the pursuer fw loss of the decree. 



dD DliOStfBEB, 1859. 
SHEBIFF COUKT, TOBERMORY. 

(Mb SH£BU'r BOBEBTtfOX.) N 



lit'UU CaUPBELL r. MBtt InABBLLA IHVICB. 

£dicV«-Kaut«j Caufones, StabuliirU«<-CVix*ttm«<aitcei ill which 



SHiSRIFP COURT llEPOliTA 



29 



an Innheeper wot UaUe in payment of the value of a hone 
injured in her stable, and for the keep and attempted cure oftKe 
animal while tmder treatment. 

This is an action at the inBtanoe of Mr Gampbell, an innkeeper 
at Buneasan, againnt Mrs Innes, innkeeper, Saleu, both in the 
Ldand of Mnll, concluding for payment (I) of £80, the valne 
of a brown horee which was injured in the defender*! stable 
while under her care and keeping, between the 26th and 30th 
days of October, 1858; (2) of £11 I Ss incurred by the pursuer 
for stabling, feeding, and attendance on the horse while under 
treatment; and (3) the sum of £1 Ss, an account also incurred 
by the pursuer to a veterinary surgeon for medicine and at* 
tendance. 

The record was closed on the summons with a minute of 
defence. 

The ddSsnder pleaded that she was not a stabler, that she 
merely allowed the pursuer to put up his horse as a fayour, 
and that the horse was not injured while under her charge, 
and that, therefore, she was not liable in the sums concluded 
for. 

After a proof, the Sheriff-Substitute, on hearing parties' 
procurators, pronounced the following Interlocutor: — 

The Sheriff-Substitute, having resumed consideration of this 
process, and considered the proof led, and heard parties' pro- 
curators on the import thereof— Finds it proved or admitted 
that the defender, as well as an inn, keeps a stable into which 
she receives horses, and supplies them with hay and com for 
payment: Finds that the pursuer sent his horse to the defenr 
der^s stable on Tuesday the 26th October, 1858, to remain 
under her chaTge until he should call for it, with directions 
for its being fed and taken care of; that when the horse was 
80 gi^en over in charge to the defender, it was free from lame- 
ness, and had no appearance of injury Ukely to result in lame- 
ness: Finds that the pursuer called back for his horse on the 
following Saturday, being the dOth October, when he found 
it lame and unserviceable from an injury in the right hind leg, 
and under treatment of Hiomas »Scott, blacksmith, Salen, to 
whom the horse was entrusted for that purpose by the de- 
fender, or some person on her behalf: Finds that the said in- 
i'ury was received by the horse when under chaige and 
:ept for payment in the defender'tf stable: Finds, in law, that 
the defendw is liable to the pursuer iu the value of the horse, 
which, from the ii^nry he received when under her charge, 
he entirely lost^ and for the keep and treatment of the horse 
from the time it was placed uxulor her charge; modifies the 
sum for which she is so liable to £20 sterling: Finds the de- 
fender liable to the pursuer in expenses of process, modifies the 
same to £b sterling, and decerns. 

Note. — ^The defender took the pursuer*s horse into her 
■table iu the course of her business as innkeeper, and is clearly 
liable for the damages it received when under her charge. 
That the horse was injured in her stable there can be no 
reasonable doubt. It showed no symptom of lameness pre- 
vious to being placed there, or for forty-eight hours afterwards, 
even supposing her servant M'Gilvray*s evidence to the effect 
that it fell Isme on lliursday should be correct. Scott, who 
has had considerable experience in the treatment of iz\)uries to 
horses, swears that the lameness would probably manifest 
itself twelve hours after the injury had been received, and in 
that view it would have been received on Wednesday night. 
It is pretty dear that whether the horse fell lame on Thursday, 
or afterwards, Scott was not sent for until Saturday morning, 
the dav on whidi the pursuer called for his horse, and in eitiier 
case the injury was received when the horse was under tiie 
defender's care. This being established, the defender's liability 
must follow under the ^lict natUfe cauponcs, and on the 
analogous authority of various decisions. See Davideon v. 
Jkmdaon, June 2d, 1749, M. 10,081; Eagart v. InglU, March 
16(h, 1832, 10 S.D. p.*506. 

Hie value of the horse is not very clearly made put, and 
considering that at three years' old it was bought for fiiteen 
pounds, the sum concluded for is too much. There is besides 
a certain hardship in the cawo as regards the defender, who 
duM not a|>iioar to have been guiltv of auy groaa wwt of Garc, 



and the Sheriff-Substitute thinks the modified sums allowed 
by the Interlocutor as much as can be given in the oircumstanoes. 

Both parties appealed and reclaimed. The pursuer main- 
taining that there was nothing in the circumstances of the case 
to warrant the modification, and that while the Sheri^- 
Substitute found for him in law and in fiMst, he was entitled 
tmder the edict to have these findings carried to their legiti- 
mate conclusion, by awarding the sums oondnded for with 
full expenses. 

The defender maintained that the Interlocutor ought \A 
be reversed, as liability had not been established against her. 

On advising these papers with mutual answers, the Sheriff- 
Depute (Cl^hom) pronounced the following Interlocutor:— 

Tlie Sheriff having considered the appeals for the parties, 
and their respective redaiming petitions and answersi dis« 
misses tJie appiud for the defender, adheres to the Interlocutor 
appealed acainst, except in so for as it modifies the sum for 
wluch the defender is liable to the pursuer to twenty pounds; 
and also modifies the expenses to five pounds; and finds that 
l^e sum in whidi the defender is liable as for value of the 
horse, and its keep and treatment, is thirty-five pounds, for 
which sum decerns against the defender: also finds her liable 
in expenses of process, of which appoints an account to be 
lodged for taxation. 

NoTB. — ^This is undoubtedly a ease of hardship for tho 
defender, but the SheriffSubstitute seenui to have allowed tho 
very natural sympathy her position creates, to prevent his 
carrying out hu findings in point of fact and law, to their 
legitimate condusion. He finds, and the Sheriff, on carefully 
considering the evidence, is constrained to agree with him, 
that the horse met with iiyury in the defender's staUs, and 
that she is liable to the pursuer in the value of the horse he 
thus lost, and the expense of its keep and treatment while 
under cure. But in at once modifying the sum to so great an 
extent, and also modifying expenses, he really deprives the 
pursuer of the benefit of these findings. Looking to the un- 
contradicted evidence of the pursuer, the sum awarded is a 
very moderate estimate of the value of the horse alone, leaving 
nothing for its keep and attempted cure. While as regards 
expenses, the refusal of the defender to acknowledge the daim 
at all, made it necessary for the pursuer to resort to a CSourt 
of justice, and he was therefore entitled to the taxed expenses 
of the action, which she has resisted even to the extent of 
appealing against tJ^e very lenient judgment of the Sheriff- 
Substitute. 

Unwilling, therefore, as he is to interfere with the Sheriff* 
Substitute's award, and svmpathising with the defender in the 
loss thus sustained by her, tiie Sheriff cannot avoid giving 
eflbot to the contention of tiie pursuer. He is inclined, how- 
ever, to make a deduction from the pursuer's own estimate of 
his horse, whidi he ought to have supported by some inde- 
pendent evidence, and tiie accounts rendered to him, but not 
paid, appear to be rather highly diarged. There is no sug- 
gestion that the course pursued in attempting to cure t& 
horse was not a prudent one for both parties, but probably 
the defender, if intimation had been made her, might have 
arranged for its keep at a more moderate rate, and nearer to 
medical aid. 

Act. Hknby NisBST & William Spboat, 
AU, William Pibib. 
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tiee contained an intimatiim that the ddfts would he paid 
and (he hmneu carried on under the tame firm, by the re- 
maininff partner — ffeld that (he new firm vku UabU in an 
action for re-deliverjf of aome eatkt eent to the original com- 
panp. 

Thi punuen raed "William Hay, residing in Glaqgow, sole 
partner of William Hay k Co., distilleii at Loehgilpheady 
GlengQpi and Little MiU, and also of Glasgow, and the said 
William Hay k Co./' to make delivery of certain empty pan- 
cheons or to pay the value thereof, "wluch were delivered, filled 
with spirits, by tiie pursuers to the defenders at different 
periods between I7th Deoember, 1847, and 21st February, 
1857, conform to state annexed hereto." 

The defenders stated as a preliminary plea, that "the firm 
of William Hay k Co., as existing prior to 1st January, 1853, 
and the partners of which were the present defender, William 
Hay, and James Hay, Lauglands, New Plymouth, New Zea- 
land, was dissolved of said date, and the dissolution duly pub- 
lished and intimated, and the said firm of William Hay & Co. 
and James Hay have not been made parties to this action." 
Several pleas were stated on the merits, but it is only with the 
preliminary plea that we now deal. 

The defenders produced notice of dissolution of the concern. 
In this notice it \b stated that "the accounts due to and by 
the late c o ncern will be received and paid by William Hay,** 
one of the partners of the original firm, "who continues tiie 
business under the former firm.** There was thus no change 
in the name of the firm; no new partners were assumed by 
the firm, and William Hay k Co., as ostabUshed prior to 25th 
February, 1853, was, in every respect, the same William Hay 
k Co. who continued the business of the firm, vrith the single 
exception that one of the partners bad gone abroad. 

The Sheriff-Substitute: — ^lu respect the production made by 
the defender, William Hay, instructs that when the former 
firm of William Hay & Co. was dinolved on 1st January, 1853, 
he undertook all the obligations of the said finu, and under- 
took to pay the debts due by it; Bepds said prelimiuaxy plea. 

The Sheriff (Sir A. Alison), on this Interlocutor bdug ap- 
pealed to him, adhered. 
Act, J. H. Watkins. AK John Boyd. 
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Rsn) AVD Otheus v, Shaw akd Othebs. 

Burying Ground — Possession — Literdict. — The jiclilionera and 
their ancestors having been in poeseseion of oneMrd of a 
lair for iipwords of 60 year«, and having, with content of 
tlie retponderUt erected a tomb-ttone thereon — Mdd, that the 
retpondentt were now barred from objecting to tJie petitioner^ 
right. 

The respondents having intimated their intention to remove a 
tombstone erected by the petitioners, they presented an ap- 
plication to the Sheriff praying for interdict against the re- 
spondents and all others acting under their authority, from 
removing* or in any way interfering with said tombstone 
erected on the right-hand third of a lair in the Old BiUTing 
Ground at Gorbals, or with the lair itself, in respect that up- 
wards of sixty years ago, a joint arrangement was made, 
whereby the lair in question — ^belonging to their common 
fttMstor— had been divided among three grandohildren, one 



of whom was represented by the petitioners; and that in vir- 
tue of said jmnt arrangement and allocation, the petitioners 
and thmr direct ancestors had exduavely used the sud right 
for the purpose of burying their dead, for upwards of sixty 
years, and that some time ago, with the respondents* con- 
sent and approbation, they had erected a tombstone in memory 
of their departed relatives. 

The defence to this application for interdict was pr^minary 
— ^that the petitioners neither found upon, nor have any title 
to the lair referred to, and that the Sheriff Court had no juris- 
diction to entertain the question. On Ike meritt, that the peti- 
tioners had no right to the ground, and that any permisrion 
given by the respondents to the petitioners or th«r prede- 
cessors to bury in the lair, was entirely ex gratia, and could 
confer no right in a question witii the respondents^ the real 
proprietors. 

The respondents produced, as thehr titie to the buiybg 
ground, a memorial presented by them to the magistrates of 
Glasgow in 1888, proof led in support thereof, and deliverance 
by the said magLstrates thereon, finding it established that 
they were entitled to said ground, and authorising the keeper of 
the record of the Gorbals Burying Ground, to enrol the 
respondents as in right thereof. The memorial was pre- 
sented, proof led, and the deliverance obtained without notice 
to the petitioners. 

The Sheriff-Substitute (Mr Smith) having heard parties* 
procurators on the preliminary jdeas stated fbr the respon- 
dents, pronounced the following Interlocutor, repelling the 
same, which was adhered to by the Sheriff: — 

Finds that the pursuers aver that they have been in poa- 
session of a one-third breadth of the lair m Gorbids Church- 
yard, referred to in the petition, for upwards of 60 years: Finds 
that the titie produced by tiie defenders does not 'instruct 
that they are heritable proprietors of said lair: Therefore 
repels tlie preliminary plea for the defenders, so £sr as pre- 
judidal to this action, and before farther answer, allows the 
pursuers a proof of their averments on record, and the de- 
fenders a conjunct probation: Grants diligence aoainst wit- 
nesses and havers, and appoints the case to be ennSled on the 
16th instant, to fix a diet of proof. 

Note. —All that the pursuers ask under tins action is, that 
the defenders should be interdicted from removing a tomb- 
stone — which they say they erected with the defenders* con- 
sent — ^in memory of their departed relatives. They also aver 
that they have been in use to bury thdr relatives in a one- 
third breadth of the lair referred to in the petition, under an 
arrangement vrith the defenders or their predecessors. The 
defenders all^e that they have acquired a ri^t to the whole 
of this lair, and to instruct this, they produce a judgment of 
one of the Bailies of Glasgow, proceeding on a memorial ad- 
dressed by them to the nu^;istrates of Glasgow ; but Uie judg- 
ment merely authorises tl^ keeper of the recmrd of the tides 
of the Gorbals Burying Ground to enrol them as succ e ssors to 
their grandmother in said lair, and does not show that they 
have any feudal titie thereto; besides the memorial and ddi- 
verance appears to have been entirely an ex parte prooeeding« 
to which the pursuers were not dted. 

On the merits, a proof haviug been allowed to parties, 
evidence adduced, and parties* procurators heard thereon, the 
following Interlocutor vras pronounced by Mr Sheriff Smith, 
which was adhered to by the Sheriff: — 

Having resumed consideration of this prooess, with the 
proof and iiroductious, and having heard parties' procoraton 
thereon, Finds that the pursuers have proved that they and 
their ancestors have for upwards of sixty years past ei^nsively 
used the right-hand breadth of the hall lair m e n ti o n ed in the 
petition, for the purpose of burying tllmr dead: Finds that a 
few years ago, the pursuers, witii we full knowlectoe and con* 
sent of the defenders, erected upon tins right-hand breadth a 
tombstone in memory of their deceased relatives: Finds in 
these circumstances that the defenders have no right to re« 
more Mid tombstones Thenfoie repeh tbe defences, oontinuoi 
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and makes perpetual the interim interdict already granted: 
YindB the defenders liable in expenses, allows an aooonnt to 
be given in, and remits to the auditor to tax, and report, and 
decerns. 



KoTS.— In deciding the qnestiou, the Sheriff-Sobstitute 
no necessity to enter into any question of heritable right. 
The pursuers' exdnsive possesnon for a long series of yean, 
and tike defenders' express consent to the erection of the tomb- 
stone in question, appear suiiicient to warrant the granting 
of the interdict craved. 



Aa. J. M. Tayloh. 



Alt. J. B. Dill. 



12th Dxcembeb, 1859. 

SHEEIFF SMALL DEBT COURT, GLASCiOW. 

(Mb SuEBiFF Log IE.) 

Jackson & Co. v Pantok & Co. 

Sale— Delivery — Judicial Authority. — A party haring p^ir- 
ehaaed grain^ oijected to take delivery on the gromd thai it 
wu not conform to tampU. By the rules of the Corn Ecekange, 
of which (heparUa were memberSf it wot provided thai nie4 
an objection miu< be made the day following the iole, but in (At< 
eaee it was not made till eigJU or ten days thereafter. — Ifdd, 
that the purchaser W€U barred from objecting, and that without 
judicial authority tJte seUer was entitled to resell the grain, 
and recover the difference in price from the original jturdiaaei: 

Tuis was an action brought by the pursuers for payment of 
the difference of price and the expenses couuected with the 
re-sale of 100 bag<i of wheat sold by them to the defenders, 
and of which the latter refused to take delivery. It appears 
from the rules of the Glasgow Com Exchange that purchasers 
are only allowed till 12 o'clock uf the following day to state 
objections to the qusdity of the gnun on the ground of its 
being disconform to sample or otherwise, after which they 
are precluded from objectiug. The wheat in question was 
sold to the defenders on the 13th September, and no objection 
was taken by the purchasers to its qiudity till eight or ten days 
thereafter, when the pursuers sent the delivery order for the 
grain, and by which time it is said there had been a fall in the 
grain market. The defenders then for the first time objected 
to the quality of the grain. 

The defence to the action was that the pursuers had 
no right, without legal authority, to sell the grain in dispute, 
and that by their doing so they have cut themselves off from 
all daim against the defenders. 

The Sberi£^ after hearing parties, held, that independenUy 
of the rules of the Exchange, eight or ton days was too 
long to allow the defenders to object to the quality of the 
grain, and that by their delaying for that time, they were 
barr^ from objecting. In disposing of the defence, that the 
ponnen were not entitied to re-sell the grain without judicial 
authority, the Sheriff said, that had it still been open to the 
defenders to have objected to the quality of the grain, it might 
have been a serious objection. His lordship, however, repelled 
the defence. In giving judgment he said: — 

The chief oljects in applying to the Court for authority to 
sell are: — ^First, to allow the party refusing to implement the 
bMgain an opportunity of having the article examined by compe- 
tent parties before the sale takes place; and, secondly, to obviate 
any objection that might afterwards be taken that the property 
had been disposed of under its true value at the re-sale. In 
this case the first objection has no weight, from the fact that 
by that time the pux^asers were debarmd from objecting ; and 
DO objection wm taken on the aeoond ground until afkw the 



proof was concluded, and the case ripe for judgment; and I 
may add that, looking at the original price of the grain to the 
defenders, and the sum which it brought at a re-sale, it is ob- 
vious that there is no valid grounds for the otrjection. The 
proof led as to the cnstom of trade diowed that the refusal to 
take ddivery rarely, if ever, occurs among the members of the 
Com Exchange. But the three witnesses for the pursuers, Mr 
Lamb, Mr Bald, and Mr Crawford, all swore that they would 
have considered themselves entitled to have acted preosely as 
the pursuers have done. Of the two witnesses for the defisnaers, 
one, Mr Johnston, was unable to say what course he would 
have taken, while the other, Mr Lowe, stated that he would 
have followed what ia certainly an unexceptionable course — ^by 
applying to tiie Sheriff for warrant to sell. As the case is one 
of ccoisiderable difficulty and of importance, and as a precedent, 
I have availed myMlf of the opportunity to obtain the opinion 
of three 6l mv brother Sheriff-Substitutes, one of whom is of 
ofnnion with the defenders that the pursuers were not entitied 
to deal with the {[rain as their own, but ought to havo sued 
the defenders for uaplement of the bargain, and for the price 
of the grain. While I hold in the greatest respect the l^gal 
knowledge of the Sheriff who entertains this opinion, I confess 
that I bSxL retain the opinion I have held throughout, that, in 
the circumstances of this case, the pursuers were justified in 
selling, and that they are now entitied to come agauist the de- 
fenders for the difference. The practice is universally followed 
in tiie Stock Exchange and among the metal brokers, and it 
would be an unfortunate anomaly if, in an article of so fluctu- 
ating a character as com, the same rule did not apply. I am 
glad to say that I have had my judgment strengthened and 
confirmed by those of the two otner Shariflb whom I consulted, 
and I find tnat our view of the law has been adopted in a case 
decided in the Court of Session, of a somewhat similar nature. 
In Laing and Sons v. Uain, 21st May, 1853, which related to 
the sale of three horses by the pursuers to the defenders, and 
in which the defenders refused to pay the price or take deliveiy, 
after which the pursuers re-sold the horses without a warrant. 
The Sheriff-Substitue of Perth, Mr Barclay, found for the de- 
fender, but the l^eriff-Depute, Mr Crawford (now Lord Ard- 
millan) found ''that the defender having purchased, and feiled 
to pay for, tiie said horses, after reasonable delay, is liable to 
the pursuers in the difference between the prices he puvhased 
at and tibe prices subsequentiy obtained, and for the keep of 
tiie horses during the interval between the sale and the re-sale, 
and the expense of tiie re-sale." And the Second Division of the 
Court unanimously affirmed this judgment. The agent for the 
defenders has handed me a note of two English cases, 
which he contends, support his clients' defence. I have 
looked carefully into the reports of these cases; but so fer as 
I understand them, instead of supporting his aigument, 
they are autiiorities the other way. In If ore v. Milner, Lord 
Kenyon held that the plaintiff, hiaviug resold the commodity, . 
had by that act abandoned his right to insist on the de« 
fendmt taking the goods. He had not considered them as 
the property of the defendant or the contract as completed, 
and, therefore, could only recover damages for the breach of 
tiie agreement which seems very much in point, but in fevour 
of the pursuers. Having resold the f^rain, they could not, of 
course, insist on the defender taking it; but according to tiiat 
judgment, fiiey are entitied to damages for breach m agree- 
ment, which is what they now sue for. The other TgwgliA 
csme—Ifalidom v. Xota^—was a case of a qualified sale of 
hemp, provided the purchaser took away the nemp within 14 
days. The purchaser did apply to take it away immediatdy 
after the sale, but it was then in pawn, and could not be de- 
livered. The seller alleged that, as tiie purchaser had 14 
days to take delivery, the seller had the like time to give 
delivery; but the Court held very properly that the seller was 
bound to deliver at any moment of the 14 days; and they 
further held that the seller, by reselling, had rescinded the 
contract, as such resale was the strongest proof that he meant 
to desert his contract of general barj^ and sale, if any such 
existed, and to resort to his special remedy given by the con- 
tract, which seems just a repetition of the decision in More y. 
Milner, For these reasons I decern in feyour of the punuen 
for the sum sued for. 



Act, Fabty. 



Alt, J, Clabk, 
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SHERIFF COURT, GLASGOW. 
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David M'Cobbiv (MIaws Tnutee) 9. Geo. Stuabt & Co. 

Factor— Lien — Aooounting — ^Bankruptcy. — Hdd, that eotH' 
mitfton offcntt, orfactoit, to whom different parcdi of goodt 
had been eonaigned fw aalCf and on nohick thet/ made ad- 
vances, were not bound to account sqtaratdy for the proceeds 
of each pq,rccl, hvt had a lien over the proceeds of the whole 
goods, for any general balance which might arise on a final 
accounting, 

CouK S. M'Laws, who caniod on bonness as a tea and floor 
merchant in Gla^^w, made, between the months of July and 
November, 1857, a number of oontdgnments to the defenders, 
who made advances thereon. The nature of the transac- 
tbns will be best explained by a copy of the letters which 
OBually passed between the parties at the time. The following 
is one of these letters : — 

^'Ghwgow, 23a July, 1857. 
"Messrs George Stuart & Co. 

"Gkntlbmkn, — ^You have this day advanced to mo one 
thousand and five pounds sterliug, and I have placed in your 
hands the following goods, which you will insure from fire riuk 
to the above amount, and sell at market rates at such times as 
you connder most suitable, and place the prococdn to my 
credit:— 

100 sacks flour, lot 7, cost 46s 6d 6uct>t. 



200 



„ 8, „ 488 6d. 
„ 8, „ 4Sa Gd. 



300 „ „ 

43 chests tea^ ex "Chibuto." 
152 sacks flour, lot 4. 
The above by my acceptance to you of the 20th aud 2'lth 
inst. — Yours obemently, 

(Signed) "C. S. M'Laws." 

These transactions extended over a series of months, aud 
were brought to a dose by the sequestration of M 'Laws' 
estate on 2(jth November, 1857. It appears that the defenders 
were in the practioe of selling the goods consigned to them by 
M'Laws, and applying the proceeds generally to his credit. 
In some instances the parcds of goods consigned did not 
realise the amount of the advance and expenses, but on an 
account current includmg the whole transactions, a balance 
appeared due by the defenders to MOLaws' estate of £233 
18s 8d. 

The present action concludes to have the defenders ordained 
to hold just count Mid reckoning with the pursuer as trustee 
on M'Laws estate, for the proceeds of the consignments made 
before nxty days of bankruptcy, and further, in the event of 
its being ascertained that the consignments made after that 
date were made in security or satisfaction of a prior debt due 
by M'Laws to the defenders, to have the invoices, accounts, 
letters, or other writings, whereby the said consignments were 
made, reduced, or rescinded, and the pursuer restored there* 
against. 

The pursuer claimed a separate account of each transaction, 
and craved decree for the balances which might appear in lus 
favour thereon. 

The defenders admitted the transactions with M'Laws as 
explained in the letters produced, and maintained the follow- 
ing pleas in law — 

1. Both at common law, and by the usage of trade, as well 
as by express contract and agreement betwixt the defenders 
and the bankrupt, the defenders were, and are entitled to 
a lien over the goods consigned to them by the bankrupt, 
and to zetidn from the proceeds of the lots so consigned, Uio 
funount of their advances, store rent| mX vhargctt, 



2. The letters of acknowledgment, granted by the bankrupt 
at the time, cannot be modified or cut down, except by the 
defenders' writ or oath. 

8. The transactions in question, having been in the ordi- 
nary course of business, and not having been entered into with 
the view of giving the defenders a security for a prior debt> 
are not reducible either at common law or by statute 

4. No relevant grounds of action are stated. 

5. Under the circumstances, and at squaring accounts with 
a bankrupt estate, the defenders are entitied to set thdr whole 
claims against the estate, against the whole claims of the estate 
against them, and to rank for or pay the balance as the 
case may turn out. 

After hearing parties, the Sherifl-Substituto pronounced the 
following Interlocutor: — 

Finds that the bankrupt, Colin Sharp M'Laws, on whose 
sequestrated estate the pursuer \b trustee, carried on busiucss 
previous to lus sequestration, on the 26th November, 1857, as 
a tea and flour merchant : Finds that the defenders are, as 
designed in the summons, "brokers and commission mer- 
chants" in Glasgow : Finds that the said bankrupt was in the 
habit, for several years before lus bankruptcy, of consigning 
goods to the defenders, on which they made advances, and in 
particular he consigned to them the various lots of goods speci- 
fied in the summons and condescendence, and received the 
j relative advances therein acknowledged : Finds that on making 
said consignments, letters and invoices were rendered by the 
bankrupt to the defenders, in the terms of the letters and 
invoices Nos. 6-24 to 6-34, indusive, and of whidi No. 6-32, 
which is a specimen, mutatis mutandis, of all the rest, is as 
follows: — ".t412. — Glasgow, Aug. 10, 1857. — ^^lesars George 
Stuart k Co. — Grentlemeu — ^You have this day advanced to mc 
four hundred and twelve pounds sterling, and I have {daced 
in your hands the following goods, which you will insure firom 
fire risk, to the above amount, and sell at market rates at such 
times as you consider most suitable, and place the proceeds to 
my credit: — Lot 0, 140 sacks fiour, 'Cruickshauks,' cost 46s 
each, and 100 sacks do., balance of lot 5. The above by my 
acceptance to you at 8 mos. from this date. — ^Yours obediently, 
(signed) C. 8. M'Laws." Finds it is instructed by these docu* 
ments and by the other productions in process, mduding tiie 
voluminous excerpts from the defenders books Nos. 17 to 22 
indusive, and by the parole proof that the defenders, in receiv- 
ing and dealing with sud consignments acted as brokers and 
factors for M'Iaws, charging him the usual commission on the 
sales effected by them, and accounting from time to time for 
their intromissions : Finds that tiie five consignments specified 
in the second part of the summons in the second action, and 
on pages 10 and 11 thereof, were made within CO days of 
M'Laws' bankruptcy, but the pursuer has failed to instruct 
that these consignments were made in security of prior ad- 
vances, or with uie view of giving the defenders a preference : 
Finds it on the contrary instructed that they were made 
in ordinary course of business, and that, as far as apmears, 
they could not have been consigned in further security of prior 
advances, seeing that, at the commencement of the running of 
the 60 days, the balance was not against the bankrupt but in 
his favour, and, after deducting the advances made on said five 
last consignments, together with the charges thOTeon, from the 
prices received for the goods, an additional balance accrued, 
which the defenders have all along admitted they hold to the 
credit of the bankrupt estate : Finds that both at common law, 
and under the agreed on business relationship between Mljaws 
and the defenders, the latter, as factors or brokers for the for- 
mer, had a general Hen for any balance aridng on thdr general 
account, the prindple on wbldi such lien is conceded beioff, 
that when a factor, in the course of receiving goods from his 
prindpal, to be sold for his behoof, engages his credit, or 
advances money on said goods, he must be understood to do 
so, not on the faith of any particular consignment, but on the 
faith of all the goods likely to come into his possession : There- 
fore finds, first, that the defenders are not bound to hold count 
and reckoning with the pursuer, on the footing of dealing with 
each consignment as a separate transaction, to be brought to a 
s^Murate balance; and second, that no sii^dent ground haa 
been made out by the pursuer in support of the coz^uaions for 
reduction in the second summons, dther under the Act 1606, 
cap. 5, ox othcrwidCi and, to the ftbove e^tout| ttustaloi th« 
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dofouow. But M there in an Admittad balAogo due by the 
def«uden to the punuer, evou ou the defenden' owu view of 
their liability, to which eflect him now been given, and as it 
has not yet been aaoertaiued whether the pomuer admiti the 
accumcy of the defenders' statement of said bahmoe, appoints 
the cauise, before pronouncing further, to be put to tiie (Mbate 
roll of the 8th inst, to hear parties* proooxaton on this point. 

This interlocutor having been appealed to Sheriff Alison, lus 
lordship^ after hearing parties, adhered to the interlocutor 
appealed against, and adhibited the following note to his 
interlocutor : — 

Hie transactions between the bankrupt and the defenders 
were of a very ezteudve and complicated description, but on 
the whole the fair inference seems to bo that they were the 
agents of the bankrupt^ at least quoad the advancing money on 
goods impledged with them and disposing of such goods; as 
such, they seem entitled to the general lien for which tiiey 
contend. The letter which accompanied the different paicels 
of goods impledged, clearly constituted an agency, at least in 
r^aid to that parcel, and their number and the numerous ad- 
vances made on them, as proved by the excerpts from the 
defenders' ledger No. 5, appear to run them all into a 
general agencv like a banker^s aooonut with his customer. This 
is what the defenders say on oath was tiie relation between 
them; and the written evidence in process, as well as its general 
complexion, supports the same view. The letter says that 
tlie proceeds of the goods impledged, when sold, are to be 
placed to "my credit" — it is not said to the credit of the 
'\advanoe made on the deposit of each parcel." It is true that 
in the stock-book the advances on each parcel are specially 
cluii:G[ed against the proceeds of that particular parcel, and that 
certainly looks like a special impiguoration — ^not a running 
uouount between an agent and hii» constituent. But to tins it 
seems to be a sufficient answer that the letters of depositation 
lodged with each pared constituted a factory, because they 
gave not merely a power to sell, but an iustructiou to do su, and 
to place the proceeds to the dopoaitot's credit generally, which 
created a relation, not of deposit or pledge, but of factury, ex 
coniraelu. The account cmTeut with the bankrupt is one con- 
tinuous account balanced from tune to time on the whole 
transactions, inst like an ordinary banker's account witii his 
vustomens which entirely supports the same view. 



Act, BiioWN & DuMLor. 



Ail, J. Naihmitu. 
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(Mb Shkbiff Stuathlun.^ 

JIemu Kanck v. II, H. lioK. 
Foruiu — Statute of Limitations -^ Pruscription — CUlutiuu — 
Execution. — JIdd, (1) in a» aciimi ratted in tScoHand, for 
jtatffnettt of two jtrotnissorif uola jmntcd 6y one L'vf/iishman 
to atiothcr, in Emjland^ thai the Scotch law of inrsau^ttiottf 
and not the Eitfflitk Statute of Limitaiiotut, apjiiedf then hcing 
1*0 tdicffolion that the dtfcnder had resided in England for 
tie yean after the nottt fell due. ('i) Thai the abtcnce of the 
qffUxf*i name in the body of the citation doet not inaeUidate if, 
Ihc eilation being signed bg the oj^cer, and containing hit 
i^ial character, 

Thb pursuer sued for payment (1,) of the sum of X,15 sterling, 
advanced in loan by him to the defender, on or about 29th 
September, 1847, conform to promissory note of that date, 
granted by the defender to the pursuer. (2,) The sum of £10 
li>s, advanced in loan by the pursuer to the defender, on or 
about 3d January, 1848, conform also to promissory note of 
that date produced; and (3,) £14, being the amount of an 
account for law business performed by the pursuer for the 
defender, oommendng on 3d April, 1847| and ending on 22d 
August, 18C9. 
iu sup^Hirt v( hib vlaim the pMruucr pruduvtd tht two 



promissory notes, and the aooowit refened to^ and a copy of a 
number of letters addressed by the punuer to the defemler, 
with the defender's answers thereto. This coirespondenoe, 
which is dated principally in 1840 and 1850, refers to the 
debt» and contains repeated |MX>mises of jiayment. But the 
letters beyond the yean of prescription contain no admission 
of the existence of a debt at alL 

The defender stated inter alia the following (ileas in defence :— 

(1 .) ^«liminary — ^That there is no valid citation, the officer's 
name not being inserted therdn, and the execution is im- 
probative. 

(2.) That the promissory notes and account founded on, are 
prescribed and fall under the Knglish Statute of lamitatious, 
which bars tlie present action. 

(3.) That the promissory notes are not due or owing by the 
defender, and he received no value therefor. 

(4.) The account founded on is overcharged. 

The Sheriff-Substitute, after hearing parties, iirououuced 
the following Interioeutor and Note: — 

Having heard parties* procurators on the closed record, the 
preliminary pleas m defence, and also their pleas on the merits: 
Finds, that the omission of the officer's name in tiie body of 
the citation appended to the copy summons served on the de- 
fender is unimportant, because the citation is subsoibod by 
the officer, and he is described in it by his official character : 
Finds, that the execution of dtation is in aU respects formal 
and probative^ therefore repels the preliminary i4ea founded 
on the objection stated to the citation and execution : Finds it 
admitted at the debate, by both parties, that they are natives of 
England : Finds it ako stated by the pursuer, that the sums 
of money sued for were advanced and lent to the defender in 
Cambridge, where he granted the two promissoiy notes men- 
tioned in the summons, and which are produced in iirocess : 
Finds it averred by the pursuer that tlio dates of making tho 
alleged advances and of granting said promissory notes, were 
20th S:eptember, 1847, and 8d Januaiy, 1848: Fmds, that the 
defender had left England and was domiciled in Glasgow 
before institution of the present action : Finds it pled in defence 
that no part of said sums is resting owing, and that the said 
promissory notes, which the defender does not deny having 
granted, do not form any ground of action ; and that whether 
the debt was ever due or not, more than si.\ years having run 
since the notes fell due, the debt cannot now bo recovered, 
being barred by],the English Statute of lindtations, or have at 
least undergone pi-escription according to the law of Scotland: 
Finds that Uic defender has not stated in defence whethw or 
not ho had loft England befoi'C the oiH;ration of said statute 
took cflect; and iu tlio absence of such statement he is not 
entitled to take benefit from any pleti wliich might arise in 
case the Statute uf Limitations had run before he left England 
and acquired a Scotch domicile : Finds, that the profenslonal 
account claimed commences un 3d April, 1847, and ends ou 
22d August, 1 859, but it is not continuous, and there are no 
details of any biMiues.>i done by the pursuer between 21st 
August, 1850, and 29th March, 1859, an interval of nearly 
nine years, and in these ch'cumstances. Finds, in |K>int of law, 
Uiat althuugh said promissory notes were granted in Eugland, 
in a transaction l>etween Englishmen, yet being produosd in 
an action to enforce payment of tlie claim instituted in a 
Scotch Court, the prescription of this country applies, which 
simply limits the proof, uiu not the Statute of Limitotions, which 
entu:ely excludes the creditor's right to recover — the U,efori 
debitorit being m such case the rule, and not the U,g tod 
eontraetna : Finds, with respect to the iwofessional acoount sued 
for, tliat the whde items thereof, prior to 21st August, 1850a 
have undergone the triennial prescription established by the 
law of Scotland, and applicable to such debts: Finds, that the 
items from 29th March, 1850, appear, from the £ek» of the ac- 
count itself, to oonsist of charges for writing letters to the de- 
fender, demanding payment of the sums said by the punuer to 
be due to him, and also to his own acents on the same subject^ 
and do not, therefore, like all similar extra-judicial chaiges, 
form ground of claim against the defender his allied debtor ; 
and the greater portion of the prescribed iiart of the account 
consists of items of tho very rtame kind : k inds, tliat the sums 
sued for, 8e|)arate from said account, are stated to have been 
MlvMicotf a»do iu loAu (o tho defoudcr: Fiodsi thwvCorei th^i 
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ilie ooovtitution and resting owing of the said BvanB, and of the 
■aid aooouutv, go far an oonwiiting uf proper profesitioual charges, 
can only be proved by the defenders «rrit or oath, and allows 
the porsoer a proof so limited accordingly: Grants diligence at 
his uistanoo against witnesses and havers, and cominissiou to 
any of the Depnte-Clerks of Goart to take the depositious of 
havom, and to receive and certify exhibits to be reported 
forthwith ; and in case the pursuer shall fail to prove tanjUo 
of the defender, i4>pouits the case to be enrolled, that a diet 
of proof may be fixed for taking the defender's depositian. 

KoTK. — ^Tho defender pleads that the sums of cash sued for 
lukving been advanced in England, by ouo native of Kuglaud 
to another, that the promissory notes being apiiarently granted 
in that jiart of the United Kingdom, and that more than six 
years having rim from tho dates when the notes fell due and 
riffht of action arose, that therefore tbu Euglixh Statute of 
Limitatious apulied, which excluded all title to recover. Tins 
plea seems unfounded. Justice Ktory thus states the law of 
tho question which tlie defender has raised : " It is universally 
admitted and established that the forms of remedies, and the 
modes of |irooeedmg, and the execution of indgmeutn, are to 
lie r^ulatod solely and exdiwivdy by the laws of the place 
whore the action is instituted ; or, as the civilians uniformly 
eypiess it, aocordiug to the /cffori.*' — Conflict of Lawtf Gth 
ed. sec. 550. And again : "The forms of remedies, and the 
order of judicial piiK-^dings, are to be according to Uic law uf 
the place where uic action in iitstitiitcd, without any n^ard to 
the domicile of the iiartics, the origin of the right, or the 
cx>uutry of the act."- J. C. 558. Mr llurge iu his learned 
CoMtaetttariet on CotmiitU and Poitign LaiPt, vol. o, p. 88U, 
Affirms the rule in similar terms, and the law of Scotland 
adopts ii—£nk. III. 7, 48. The very point raised in tiie 
present cose was decided by Lord Brougham (Chancellor) in 
JJow v. /jijqnuunn, ISWl; 2 S/uiw A M'LetttCa Rep., U. L. 730. 
If the (juestion liod been raised whether the defender hod 
rcinaiiiecl iu England until the statute of limitations, oi)erative 
iu that kiugdoiu, hod taken effect, it would have IxHsn im- 
possible to disregard the plea, or refuse its effect. Mr Buige 
observes: ''The /arr/V/n prescription is tho rule in Scotland, 
in all cases where tlie debtor has remained long enough 
domicUed in tho foreign country to bring it into o[x:ratiou. 
For the debt being once extinguished abroad cannot be rcvivctl 
merely by the debtor's pasKing into ^icotlaud.'' — 3 Jtargc, p. 
882; see oLk) NUe» Enii, III. 7, 48. But there are no avei- 
mciits to raise this fdea, nor has the plea been stated. 

llie pursuer, assuming that the Scotch law of prescrip- 
tion luipliod, maintained that the defender's letters in pro- 
cess elided its operation, but all the letters produced, except 
those of date 27th April, and 28th May, 1850, are within the 
ye:irs of prescriiition, and the two latest, which arc beyond, do 
not refer to the promissory notes, nor do they acknowledge any 
debt at all. To liavc iuiKwci'cd tho pursuer's purpose, those 
latest letters ought to h.-ive rcf'crrctl to the notes and recognised 
the delit as sulj^istiu/?, lidCs Princijtfctf see. 5U0; and no mere 
reference to a debt still unsettled will suffice. Mair v. Jfm'n, 
30th Nov., 1858, 31 Juihf, p. 15; and Jiank »/ ikotLand y. 
Iloi'n, 31 ya/'iV, p. 510. But if the pursuer is satisfied with 
his position he con renounce proof scripio, and suffer the case 
to take its final course. 

On a|ipeal the Sheriff adhered to the findings of the Sheriff- 
Bnljstitute, but on the motion of tiie defender he opened up 
the record, to the effect of allowing the defender to add an allo- 
gation that he luid rcHi<lc<l in Enghind for six years after the 
notes became due, and tiiat they thereby fell within the Statute 
of Limitations. The following is his Interlocutor: — 

Having heard iwrtios' procurators under the defender's 
Appeal upon tiie Interlocutor appealed agunst, closed record, 
and whole process: Finds, that the case, as the record at pre- 
sent stands, has been rightly decided by the Sheriff-Substitute 
by the Interlocutor nnder review, seeing the want of any 
allegation on record as to the defender having resided in 
Knglmd for six years after the promissory note libelled on fell 
dae, does not let in the plea iu law stated by the defender 
founded on the English Statute of Limitations, but in respect 
the defender states he is now prepared to supplv that defect 
in the record, by averring that he resided in England for more 
4luui six years after tiie note fell due, and that the note thereby 
fell under the Statute of limitations: Finds, that the record 
■)|M pot been pro|ierly lumlo up, therefore rcvaUs Uio luteiig* 



entor complained of, opcoa tip the raoord, and allows the do* 

fender, on payment of one guinea of interim ezpeDses to tho 

pursuer withm six days^ and on the same beiuff marked as 

paid on the Interlocutor sheets, to amend his daenoes to the 

I effect above stated, and remits to the SheriflT-Hubetitute to 

' adjust and dose the record of new, and thereafter to do fuilier 

' in tho cause as to him shall seem just. 

' Ad, UOBEUT t'ABHWKLL. Alt, W. D. UXUu 



20th Dlckubeb, 1859. 
SUEUIFF COURT, GLASGOW. 

(Mil SuKuiiTF Stbathebn.) 



C'ii.\tiLE;i M'Labkn r. Hbnby M'Clllkv. 

Jjondlord and Tenant — Damages — Inability for.- -CiiviMi- 
iUanees in vehicle a tenant wa» held liable for doMOffet, 
occasioned to (he tenant of the flat below by the opcif.ow of 
toater. 

TiiE defender iu this case is iiroinHletor of a fUt iu Jamaica 
Street, (ilasgow, which is let to a tenant, and the pursuer is 
tenant of the flat immediately bdow, which belongs to another 
landlord. In April and May, 1858, water escaped from the 
l>il)cs and jawbox iu the defender's flat, which were iu an 
imperfect state of re^iair, and came through the roof of the pur- 
suer's wuehoiise, and damaged his goo<ls. To recover that 
damage the pursuer raised tiiis action. 

The whole facts of tiie case as disdoscil in the jirouf, arc 
detailed in the Sherifi^ubstitute's Interlocutor, which we 
subjoin : — 

Havuig heard parties' (irocuraton on the concluded proof 
aud whole cause, Finds, iu fioiut of fact, that on or about 3d 
and 21st April and Otii and 8th May, 1858, water in consider- 
able quantities was |iermitted to flow from a cut or hole in a 
water ]n\ye iniiKirfoctiy closed, and which pipe led from the 
ccKupool sitiwted under the jawbox in the kitchen of the house 
belonging to the defender, in the tenement Ko. 24 Jamaica 
Street, Glasgow ; and the water fell on the floor, and descend- 
ing through the ceiling of, and into the back warehouse in tho 
occupation of, the pursuer, underneath the defender's said 
kitchen, and on each occasion damaged, by disoolouratiou, zinc 
goods which were stored there, and caused consideralile eon- 
fusion in tho pursuer's business premises aud labour in shifting 
and i-cplacing the gooils: Finds it {nroved that during the said 
occasions libelled the defender s saud house was in the occu^ja- 
tiou of a tenant, imd was not (XMsessed by himself, but that 
the defective state of the said cessiiool piiw was the canse of 
the overflow, and it has not been proved to have been caused 
by any fault of the tenant : Finds it proved that complaint was 
made to the defender immediately after the first overflow to 
have the pipes re|iaired; but, although he promised, he (ailed 
to do so, and a second, third, and fourth overflow happened, 
causing continuing damage to the pursuer's said ^^oods, and 
ex|)08ing him to inconvenience and trouble ; Finds, m point of 
Uw and in these circumstances, that the defender is liable iu 
damages to the pursuer: Finds that the pursuer has fSuled to 
prove siiecitic damages or to supfdy detailed infoimatieu of hia 
loss, but the same has been vagu^y stated at £4 aud £5, aud 
at "some pounds' each time : Finds that haTing regard to tho 
description of goods injured (sduc rones), whidi were manu- 
&ctured for, and meant to receive, water, and, therefore, not 
likely to be seriously injured by the overflows complained of, 
and to the indefinite nature of the proof of damage, that iu the 
whole circumstances ten poimds is a reasonable sum in name of 
comi)un8ation for the injury to goods and inconvenienoe suffered: 
Therefore finds the defender liable in that sum; finds him also 
liable in expenses : Allows an acconnt thereof to be lodged, and 
remits the same to the auditor to tax aud report, and deoenu. 

^OTS. — The Sheriff-Substitute has not taken into aooonut 

the daim which the pursuer loosely sets up in his sununems for 

damages alleged to have been sustained prior to 3d April, 1858, 

! because, besides being inacciuittely and too generally libelled, 

! the proof does not sui>port the chum ; neither has efleet been 

', given to tho injury (dloged to havo been 8Uiitaiacd| thfoogh tb| 
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flooding, to the houae and property of the panuer*8 porter, 
M'Lcdkn, because the pvmner is not in tkvio to claim damages 
on that individual's behalf; nor has any consideration been 
given to the damage proved to have been done to the ceiling 
of the paisuer*8 warehouse, and to the paper on the walls, be- 
cause these are not grounds of loss complained of in the sum- 
mons. On the other hand, the Sheriff-Substitute thinks that the 
proof in defence, which would attribute inferentially the cause 
of tiie flow of water on the pursuer's warehouse to the tenant 
in ike occupation of the house above the defender's, is unsatis- 
&otory, and does not excuse the defender. It may be true 
that water descend^ on the defender's tenant from the tenant 
above, but it is very clearly established that on some of the 
oocauons, when the overflow complained oi happened, the 
Mdtnesses saw, in the defender's house, the servant maid dry- 
ing up the water on the floor, and no trace of water having 
oome to that house firom above could be traced. Then, it is 
established tiiat when challenged, the defender admitted the 
ikvdt to be his, and agreed to Imve it remedied. Besides, it is 
in evidence, as indicating conscious liabilty, that the defender 
had ofBeted a sum in name of compensation to the defender. 
If tiie defender had repeated the ofler in tluH action, and made 
conngnation of ^e sum, it might have saved him firom expenses, 
but wat course was not taken, and a very unsatisfactory de- 
fence stated, which leaves no alternative but to award expenses 
as a natural sequence to the finding of damages. 

On appeal, the Sheriif-Prindpal adhered, adding to his 
Interlocutor the following note : — 

NoTi. — ^The defender here made out a very tolerable case 
of non-liability, founded upon some evidence which he adduced, 
tending to show that the water which injured the pursuer's 
premises came not from the flat above or the jawbox for which 
the defender was responsible, but from the flat above, which 
was in the possession of a tenant. But that case, wliich was 
founded entirely on an inspection and proof in June, 1858, and 
about a year i^Eter, is entirely destroyed by the report produced 
by Mr ^m as a haver, dated April, 1858, at the time when the 
flooding complained of was going on, which shows that, at that 
time at least, the jawbox was letting out to a great extent, and 
the damage was directly owing to that. If the defender had 
repeated liis offer of £12, and consigned the money, he would 
have been entitled to expenses, instead of being found liable 
in them ; but as he did not do tiiat, nor found liis defence upon 
any water having come in from the floor above, but contested 
his liability upon other grounds, which wei-e either futile or 
have been disproved, the finding of expenses became un- 
avoidable. 



Act, D. T. Maolay. 



Alt, J. Taylor. 



20th December, 1850. 
BHERIFF COUET, OLASOOW. 

(Me Sheriff Bell.) 



Jamer Oohotbll V, William Walls. 
Submission— Award— Reduction.- -//fW, that pfeas arinnff 
out of alleged in'egvfariti4'» on the part of the ai'IrHer, cannot 
competently he maintained in defence to an action founded on 
afot*mal itritten aieard. 

Bt nunute of agreement and sale, entered into between the 
pursuer and defender, they referred to the amicable decision 
and final sentence of George Bell, architect, Glasgow, all dis- 
putes and differences between them, in connection with the 
sale and finishing of a self-contained lodging and pertinents, 
forming No. 11 Hamilton Park Terrace, under a sale thereof 
by said minute by the pursuer to the defender, for the sum of 
£1250, and all claims of every kind, one against the other, 
luising out of or relative tliereto. 

On 24th August, 1858, the arbiter issued an order, finding 
that £1050 had already been p«ud, appointing the defender to 
make » further i^yment of fMO to baUmce of the price of the 



lodging. This order the defender did not obtemper, and on 
26th July, 1859, the arbiter, on the pursuer's craving, issued 
an interim decree arbitral, decerning in terms of the order, 
and reserving qttoad ultra all the questions referred in the 
submission. 

The present action is raised for the purpose of enforcing the 
award referred to, and concludes that the defender should be 
decerned to make payment of the sum of £120, with interest 
from the date of the decree arbitral. 

The defence stated was : — 

(1 .) That the award founded on was not binding upon the 
defender, in respect the arbiter had disqualified himself from 
acting, by having had nimierous meetings with the pursuer, 
without the presence of the defender, in reference to the subject 
matter of the reference; by having received payments from 
the pursuer in connection with said reference, without the 
knowledge of the defender ; and by having become cautioner 
for the pursuer for payment of certiun marble jambs, mentioned 
in the minute of agreement and sale, and forming one of the 
points of difference between the parties. 

(2.) That the sum sued for was not due, in respect the 
pursuer had failed to give the defender possession at the 
stipulated time. By the minute the pursuer was entitled to 
possession on 25th May, 1858, and the pursuer was liable in a 
penalty of £20 for every month the defender was kept out of 
possession after that date ; that the defender had beoi under 
the necessity of raising an action before the Court of Session 
to obtain possession, and that he did not succeed in obtaining 
it till 80th December, 1858, by which time £160 of penalties 
had been incurred. Further, tiie house was unfinished when 
the defender obtained possession, and he had expended a con- 
siderable sum in completing the stipulated work. 

(."».) That the defender had not had an opportimity of seeing 
the alleged interim award, and in the meantime he pled that 
it was tUtm virea of tlie arbiter, and otherwise ddTective in 
law. 

Tlie pursuer answered, that the defender was not entitled 
to state, by way of exception, such objections to the agreonent 
or interim award, and that, assuming the defence to be true 
in point of fact, it could not be given effect to in this Court. 
The agreement and award were ex facie formal and regular, 
and reduction was the only form in which they could be set 
aside. 

The Sheriff^ after hearing parties, gave effect to this view, 
and repelled the defences. The following is his Interlocutor :-« 

Having heard parties^rocurators, and resumed consideration 
of the whole process : Finds, that it is not denied by the de* 
{ fender in his minute of defence, that the submission under 
which the decree arbitral, founded on in the summons and 
produced, was pronounced, was regularlv entered into, 
conform to minute of reference. No. 8/1 : Finds, that where 
from any omie»ion or oversight in the deed of reference, dili- 
gence cannot be done thereon, the proper course seems to be, 
to institute an action before the Judge Ordinary or Court of 
Session, founding upon the award, and craving decree in terms 
thereof, and in such action the defender is not entitled to go 
into the merits of the submission or decree arbitral, they 
being as much entitled to protection wiUiout a clause of regis- 
tration as with it, {see ParJcer on Arlntrationj p. 191): Finds, 
that the only defences stated in the action are directed against 
the validity of the decree arbitral, and these cannot be enter- 
tained unless in a reduction: Finds that the Sheriff-Substitute 
offered to sist this process for a reasonable time, provided the 
defender stated that it was his intention to raise a reduction, 
but he declined to make such statement: Tlierefore repels the 
defeuces, and decerns in terms of the conclusions of the sum- 
mons: Finds tlie defender alHo liable in expenses, allows an 
account thereof to bo given in, and remits the same to the 
auditor to tax and report. 

{To he continued.) 
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gi0i»t oi ^nslhlg Casts 



8th ani> 9th August, 1869. 
nOUSE OP LORDS. 



*^ Buffer loM, will reoeiTd their indemnity withoatdedtidioii 
^* or discount ; but in every case of Ices the company will 
" reserve to itself the right of reinstatement, in preference 
" to the payment of claims, if it shall judge the former 
'* course to be the most expedient/' A building insured 
having been partially injured, the company elected to 
reinstate. Tlie Commissioners of Sewers afterwards 
caused the building to he taken down as dangerous— its 
dangerous condition not having been occasioned by the 
fire. — Held^ that notwithstanding the company were 



I 



GOLDSMID AND ANOTHER V. CaZENONB AND OTHERS. 

Bankruptcy— Double Proof— Separate Pirms. 

The firm of Deane, Goule, Sc Co., of Pemambuco, con« 

sisted of three partners. Two of these partners carried j bo""'^ by their election to reinstate 

on business in Liverpool, under the same firm, but the ' 

third partner had no interest in the Liverpool house. 

The Liverpool house managed the busincfls of the Per- 

nambnco house in this country, and tho Pemambuco 

house managed the business of tho Liverpool house in 

Pemambuco. Both houses having become bankmpt. — 

Held, that the estates must be dealt with as separate, 

and that the creditors of the Pemambuco house were 

not entitled to share in the estate of the laverpool 

house. 



18th June, 1859. 
EXCHEQUER OnAMBEPS. 



Jackson and Another i\ Foster. 

liife Assurance — Condition ns to Suicide. 

A POUCY of life assurance contained a provision that it 
should be void in the case of the death by suicide of the 
insured; but that, *Mf any third party have acquired 
** a bona fuh interest therein by arrangement, or by legal 
'*or equitable lien for a valuable consideration, or as 
** security for money, the insurance shall nevertheless, 
** to the extent of such interest, bo valid and effectual, 
'^notwithstanding the suicide.^' The insured became 
bankrupt abroad, and his estates by operation of law 
were transferred to a trustee for his creditors. lie there- 
after committed suicide — Held^ that the legal assign- 
ment to the creditors did not fall under the exception, 
and tliat they were not entitled to recover. 



ISth June, 1869. 

Tauvaco and Others r. Simes and Others. 

Contract of Sale — ^Implement. 

A PARTY who has purchased a certain quantity of goods, 
or a cargo of not less tluin a certain quantity, cannot be 
compelled to take delivery of or pay for a loss quantity 
than that stipulated. 



14th June, 1869. 

The Maodalena Steam Navigation Co. r. Don 
Juan de Francisco Martin. 

Ambassador — ^Privilege. 

The envoy of a foreign state, duly accredited to and 
received by the Govemment of this country, cannot be 
sued in an action for civil debt. 



3d May, 1859. 
QUEEN'S BENCH. 



Fray i-. Dovles. 

Attorney and Client. 

//c'/J, thai an attorney who compromised a oaa> con- 
trary to hi» client's instructions was liable in damages. 



.Od May, 1859. 



Brown and Others v. The Hoyat. Lvsurancb 

Society. 

A policy of fire insurance contained this stipulation 
that— "Persons insured by this company, and who may 



.Id & 10th Novemrer, 1859. 
COURT OF PROBATE. 

hi re The Goods of James Werster, Deceased. 
Confirmation and Probate Act, 1858— Duplicate 

Confirmation. 
The Commissary of Edinburgh having allowed a dupli- 
CAtc or second extroct; under the seal of the Coiurt, con- 
firmation to be issued, in consequence of the first having 
been sent to Australia,— /A?/(/, that the responsibility of 
judging of the competency of the duplicate confirmation 
rested with the Commissary, and that the Coiurt of 
Trobate was bound to receive and give it effect iu 
England. 

Note.— The doubts expresscil by the learned judge in 
iliis case appear to have arisen from a misapprehension 
of the nature of the document before him, which was not 
a second or duplicate confirmation, but merely a second 
extract or office c^py of the original judicial Act. It is 
singular that although the case was adjourned for farther 
iufonnation, this seems never to have been explained. 
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litu & Ifm FiU'i 11t9 Juine, k 27th July, 1859. 
HOUSE OF LOBDS. 



Tbb Bristol and Exbtbb Railway Ookpany v. 

Collins. 

Common Carrier— Bailway Company— Special Contract. 

Thb plaintiff (Collins) delivered at the Bath Station of 
the Great-Weetem Railway, a ran-load of fiimitnre, to 
be conreyed to Torquay, and tinned a reoeire note for the 
same, which waa headed, **Bath Station— Great- Western 
Railway Company," and contained, **ReceiTe the under- 
mentioned goods on the conditions stated on the other 
iride; to be sent to Torquay Station, and deliTered to 
A. B., consignee, or his agent.*' Among the conditions 
indorsed upon the note, was the fourth, to the effect that 
the railway company should not be answerable for the 
loss of^ or for damage to any goods arisiog from fire. The 
tenth condition was, that all goods addressed beyond the 
limit of the delivery of the Great- Western Railway 
Company, should be forwarded by carrier or otherwise; 
that the charges of such carrier should be added to those 
of the company; and that the responsibility of the com- 
pany should be considered to hare ceased upon the receipt 
of the goods by such other carrier; that any money re- 
oeiyed by them as payment for the conreyance dT the 
goods by such other carrier, should be received only for 
the conrenienoe of the consignor; and that th^ would 
not be responsible for any loss, damage, or detention 
which occurred beyond the limits of the said company. 
The goods were destroyed by fire (not arising from 
negligence of the company or their serrante) in the 
company's premises, at the terminus at Exeter.— fi«M, 
reversing the judgment of the Court of Exchequer 
Chamber, and reverting to the judgment of the Court 
of Exchequer, that the company were not responsible 
for the loss. 



16th Afbil, & 4th May, & 13th & 20th July, 1869. 
VICE-CHANCELLOR WOOD'S COURT. 

In re Thb Londok & Eabtebn BANiONa Incobpoba» 
TiOH ex parte Lokowith^s Executobs. 

Banting Company — ^Winding-up Acts — Contributory. 

A Jdnt-Stock Banking Company commenced business 
before one-half of its capital was paid up, as provided 
by the Act 7 & 8 Yiot., c. 118, Sect. b.^Held, that 
notwithstanding (1) it was a company subject to the 
provisions of the Winding-up Act; and (2) that the 
illegal commencement of business was no defence to a 
partner against the payment of a call. 



16th Jum, 1869. 
QUEEN'S BENCH, 

LovoMAir V. Jahsbh. 

Polioy of Insurance— Wrongftd Seiaure— Total Loss. 

A POUCY of insurance on goods on a voyage firom Lon* 
don to a port on the west coast of Afirica, insured the 
owner of the goods inter aha agamst ^* takings at sefty 
arrests, restraints, and detainments of kings, prinoef, 
and people." The ship and cargo were seised by a 
Queen's ship, and condemned by the Admiralty Court 
at St. Helena, as having been engaged in the sUvo 
trade, and notice of abandonment made to the under- 
writers. ' This sentence was twelve months afterwards 
reversed upon appeal. The goods still existed in specie, 
but deteriorated in value at St. Helena.— JETeU (1) That 
the seizure having been wrongful, was a peril insured 
against; and (2) That on the seisure and abandonment 
there was a total lofls. 



28th Juhs, 1868. 
COURT OF APPEAL IN CHANCERT. 



Ex parte Wood In re Thb Sunkbn YxBSXLa RiooTiBY 

Company, Limited, 

Joint-Stock Company— Contributory. 

Wood applied in writing for shares in this company, 
which was registered under the Joint-Stock Companiei 
Act, 1856, on condition that the firm of which he was 
a partner should supply the company with certain 
articles. The shares were allotted to him. The com- 
pany did not distinctly accept the condition, but they 
placed his name on their register of shareholders, and 
returned it to the registrar of Joint-Stock Companies. 
He did not sign the articles of association, or pay any 
deposit on the shares, or otherwise accept them. — Heldj 
that he was not liable as a contributory. 



2d Dsobhbbb, 1859. 
VICE-CHANCELLOR STEWARTS COURT. 

Giles v. Habt, 

Covenant in Restraint of Trade. 

A COMTBACT betwixt a medical practitioner and his 
assistant contained a provision, that after its termination 
the assistant should not, either on his own account 
or his asrdstant, practise in or within five miles of 
the town where the principal practised.— JEfeU, that this 
condition was lawftil, and iigunotion granted against its 
contravention. 
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BHERIFF COUBT BEPOBTS. 



fCkmUtmed from page Z5,) 
TIm defender liAving appealed, tiie Sheriff pronoonoed the 

fbUowing Interlocutor and Note: — 

Having heard parties' procnirators under the defender*B ap- 
peel, upon Interlocutor appealed againat, dosed record and 
whole process, adheres to the said Interiocutor for the reasons 
•tated by the Sheriff-Substitute, as also those contained in the 
foUowkg note, and dismisses the appeal. 

Nora. — ^The Court here can only look to the decree arbitral, 
and interpone its authority thereto, if, ex facie, formal, and 
not open to exception, and cannot enter into the merits of the 
tnbmisslon at aU. What is said by the defender is, that the 
decree arbitral is not in terms of the submission or agreement 
to submit, and that the arbiter was not empowered to issue 
an interim decree arbitral at all. These, howeyer, are not 
good objections to the decree arbitral, ex facie, but on /A« 
meriii, whidi may perhaps be good grounds for setting it 
aside by reduction in the Supreme Court, bat cannot be 
Ideaded by way ^ exception in this Court. 

Act, J. Naibmith. AU. J. Kidstov. 



2l8T DiCKlCBKB, 1859. 

SHERIFF COUBT, HAMILTON. 

(Mb Shxsiff Ysitch.) 

JORH CbAWVOBD v. MiS8 MaBOABIT OBAT HAlCILTOir. 

Landlord and Tenant— Warrandice— Reparation. — CVreicai- 
Jtoneet m vfhieh held, that a landlord i» not liaUe in 
damagee to ihe tenant for flooding of qymrry worMnge, 

Tri summons in this case set forth and concluded that the de- 
fender be decerned to pay the sum of £78, in name of damages 
occasioned to the pursuer firom failure or refusal on the part.of 
the defender to implement an agreement entered into betwixt the 
parties on 22d May, 1856, for the set of a piece of freestone 
vook or quarry, to be paid for at the rate of £7 10s per fall, 
and was so paid for by the pursuer, eta; "and more particu- 
lariy in so fiw as the defender, in breach of said agreement and 
warrandice thereof, or at least inconsistently therewith, and so 
•■ to defisat its provisions and the working of the rock thereby 
let by the defender to the pursuer, did by herself or others 
work or quarry other a4Jaoent rock so dose to and to the rise 
of the pursuer's said quarry, that it was completely flooded 
with water from said adyoining workings, after the pursuer 
had commenced and considerably progressed with said quarry, 
and whereby the cranes and quarry tools mentioned in said 
schedule hereto annexed, and said quarry itself, was rendered 
useless," etc. 

The defender, in her defences, besides generally denying 
the libel, stated that the misslye founded upon afforded no 
releTant grounds for supporting the action: that in reality 
the defender was the party having grounds of complaint, and 
a daim of damages for the pursuer not having taken away 
his crane, etc.: that she came under no obligation to ndse 
the water from the quarry, or not to let other pieces of the 
adjdning rode. 

The Sheriff-Substitute, after a judicial inspection, dismissed 
the action with expenses; but the Sheriff, on appeal, altered 
and allowed a proof, which was accordingly taken. 

In the proof, the pursuer and three neutral witnesses de- 
poned that the adjoining tenant, Wilson (now dead,) and 
himself had pumped the accumulating water from their work- 
ings back into two old " wastes" or holes behind them, which 
had the effect of keeping the facings workably free up to a 
certain date, when the defender introduced a third tenant, 
Baird, into the quarry, who wrought next to Wilson in 
1857; and when the latter's hole was filled up by Baird's 
operations, after which the pursuer^f workings were flooded, 
Md he was oompdled to abandon them and his crane, quarried 
ate. The defender deponed to hftTing received oom- 



plaints from the pursuer, but declined to interfiBM in the mat* 
ter. One of the defender's witnesses also (the fbremaa of 
Baird) deponed that he had filled up the hole behind Wilson's 
woridngs, "by the orders of Ferguson, the defiBoder's 
manager." 

For the defender, it was deponed to by Baird that the point 
where the pursuer worked was the lowest point in the quarry, 
and that it could not be effectivdy wrought without an engine^ 
that he would not have paid £7 10s per frdl, and put on an 
engine for a part, nor unless he got the whde quarry; and 
also, that there was an upper quarry in an adjoining pro* 
perty where there was an engine, which had been tdken 
away, which would have some effect on the lower workings. 
Another witneai (Baird's foreman) stated that the puxtner^s 
predecessor (Aitkenhead) in the quarry, in 1849, had an enghia 
fbr pami^ the water; that there was always a great deal 
of water in it — and as mudi now as then, even worse then-^ 
that he did not know what Aitkenhead pud for the xodc, but 
he became bankrupt. That he (the witness) filled up the hole 
at Wilson's workings, by Ferguson's orders, "after that, 
unison pumped into another hole, and then that filled, and the 
water flowed to the west, and of course it ran into the pursuer's, 
being the lowest part of the quarry." That the pursuer sup- 
plied an engine with coals in the upper quarry for the benefit 
he was getting from it, but it was removed before pursuer 
left the quarry. Wilson's foreman deponed to the workings 
being flooded with water — there was always from fourteen 
to sixteen feet of it — and pursuer^s workings being at the 
low end, it always ran towards them. He knew of no ar- 
rangement betwixt Mllson and the pursuer, but they always 
tried to keep each other as free of water as possible, but this 
was sometimes impossible. That there was a part of the 
quarry lower still than the pursuer's, and the piunping out of 
the higher parts gradually filled it up, whm the water oame 
back and flooded the pursuer^s workings. Two other wit- 
nesses deponed to the great quantity of water in the quarry. 

The pursuer pled that the defender, during the snbsistenoa 
of his contract, could not unrestrictedly let adjoining rock, the 
working out of which would have the effect of flooding his 
workings as proved. That to do so was contrary to the bona 
fidet of the contract, and in vioUhtion of warrandice, and 
iUegal— C7ainp5e22 v. WaU, 18tii June, 1795; ffume, 788; ffaU 
v. Boa, 23d June, 1813; 1 Dow, 201; and, moreover, the 
holes behind Wilson's and the pursuer's workings having 
proved suffident till Baird filled up Wilson's by her orders, 
that bet established that an engine was not necessary; that 
she had no right to fill up that hole, the filling up of which 
was the origo mali; that the price, £7 10s, itself estabUshed 
that an engine was not in the contemplation of the parties 
at making the bargain, as that sum could not be given if an 
engine was required; and that, when he renewed his bargain 
libelled on in 1850, he had none, and had wrought the qnany 
from 1840 downwards without one. 

The defisndcAr pled that the missive of let was silent as to 
water; that she was not bound, in the absence of exp re s s 
stipulation, to free the pursuer of water, or not to let the ad- 
joining rock to the best advantage; that the pursuer could 
not properly work the quarry without an engine, which his 
predecessor had required, and he himsdf in his deposition had 
admitted that he had tried to get Wilson to join in getting 
one, but as Baird and Wilson were on bad terms it was not 
gone on with; that he had supplied the engine in the upper 
quarry with coals for the benefit he was getting from it; that 
the stopping of that engine was one cause of flooding — and 
generally, that she was under no obligation, conventional or 
otherwise, to free the pursuer's workings (whidi lay to the 
dip) of water. 
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On adviaiiig the prooesB with the proof, the Sheriff-Sabeti- 
tiite pronounoed the foUowing Interiocutor: — 

The SdherifT-Substitute, having heard partieB* procurators on 
the proof and whole process, and advised the same, Finds 
that the pnrsaer has completely failed to prove Uiat the de- 
fender, by any illegal act of hers, or of those for whom she 
was responsible, occasioned the flooding of the part of the 
quarry let to him: Finds, on the contrary, that it is proved 
tnat the flooding was occasioned by the natural dip of the 
stone to the pursuer's part of it: Finds that an engine was 
Ibnneily used to raise the wat^: Finds it also proved that 
the pursuer gave coals to the worker of a nei^bonring quarry 
belonging to a dififorent proprietor, to help to keep hu engine 
g^ing to keep the water from the pursuers side: Finds it dis- 
tinctiy proved that the pursuer was bound to remove the 
water at his own cost; tiieiefore, for the reasons assigned 
above, and in the Interlocutor of 15th July last, recurs and 
adheres to that Interlocutor, and disnusses the action, as- 
■oilsies the defender from the oondusbns thereof, and decerns: 
Finds the pursuer liable in expenses, of whidi allows an ac- 
count to be given in, and remits the same, when lodged, to 
the auditor to tax and report 

The Sheriff, upon appeal, adhered, adding the following 
Note:— 

The quany in question had been let to different tenants for 
a very long time, and the pursuer entered in 1849, when the 
water in it was as bad as it is now. The defender was under 
no ox p ro a s obligation to keep it dry, or drive holes in it to 
draw off part of the water and prevent its being filled up. A 
steam engine to draw off part of the water hiwi been put up 
by Aitkenhead, the outgoing tenant, and the pursuer could not 
agree with Baird, the new tenant, about an engine — and noth- 
ing being done, hence the flooding. The pursuer's portion of the 
quarry is its lowest part, to which the whole water runs down, 
and which could not be worked with advantage without an 
engine. The hole which was filled up could never have drawn 
off the water, but the stoppage of the engine caused the whole 
misohief, which was the pursuer's own fault ; and another en- 
gine which was over in a neighbouring quairy drained part of 
we puxBuer^s facings, for wluch he gave coals to that other 
engine, which was stopped about the same time, lliese two 
thugs were evidently the ittHgo mali, and for which tiie de- 
fender was not responsible. 

Ad, P. H. BOBKBTSON. Alt, TuoMAS Dtkes. 



21st Dscbmbeb, 1859. 
SHERIFF SMALL DEBT COURT, PERTH. 
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WaTSOK, CHAHBBBLAIN & BlBBBLL t*. ThB SCOTTISH NOBTH- 

Eabtbbn Railway Cokpavt. 

Railway Company — Carriers — Liability. — Hdd, theU artificial 
flowen Jw ladiet* bonnets are not trinkets in the meaning of 
the Carriers' Act, and thai the circumstance thai sud^fiotoers 
are enclosed in a box with others composed partiaUy of silk, 
and not dedared to be so, does noi rdiece ike carrier from 
liability, in the event of their being damaged wJUle in his 
possession, 

TBI facts of the case are these : — A wooden box was delivered 
at Arbroath to the defenders' company on the 25th of June 
last, (being Saturday,) to the address of the Salutation Hotel, 
Perth. The box was delivered at that address on Monday the 
27th June, and opened there by the pursuws' traveller on the 
day foUowing. It was proved that the Friday and Saturday 
were both dry, but that the Sunday and Monday were wet 
days. 

It was sworn to by the traveller, and corroborated by the 
Boots of an inn at Arbroath, that the box was there packed 
with several small pasteboard boxes, each of which contained 
French artificial flowers, and that the box was in good order, 
internally and externally, when delivered at the railway 
station Rt Arbroath, It was proved by tho samo traveller, 



corroborated by the landlord of the Salutation Inn, Perth, 
and the Boots there, that when the box was opened on the 
Tuesday by the traveller, one of the interior boxes was found 
to have been injured by wet, and its contents much damaged. 
It was remarked that the outer box had no marks of wet, 
and the address was produced in Court perfectly dry, and 
it did not appear that more than one of the interior boxes 
had been injured. But it was answered, that it was not 
unfrequent to find the contents of a box wet, without any 
exterior indication of such. Notice was immediately sent 
to the Goods Manager of the railway, but unfortunately no 
inspection was made, and the box with its contents was thereon 
removed to Glasgow. An action was brought for £12, being 
the amount of damage caused by the defenders to the said 
box of artificial flowers. 

At the hearing of the case at Perth, the facts were proved as 
above mentioned, and the Sheriff-Substitute was of opinion that 
there were grounds to fix liability upon the railway. A oom* 
mission was then granted to take the proof at GUagow, in 
order to obtain evidence ''of the particular kind, material, and 
values of the articles damaged, and the extent and amount 
thereof, and to obtain a particular inventory and valuation of 
each artide." The defenders reserved, until there was com* 
plete evidence of the material, their plea of exemption under the 
Carriers' Act. The only witness who had hitherto spoken to 
the material was the traveller, who stoted that the flowers 
were wholly or at least chiefly made of muslin. 

The proof was taken in Glasgow. There were three wit- 
nesses examined, and there were produced five boxes of arti- 
ficial flowers; but it did not dearly appear whether these 
boxes formed the whde contents of the laiger box. An in- 
voice was also produced of 111 bundles of flowers, valued at 
£20 7s lid; but neither did it clearly appear whether these 
were the whde flowers in the box. The first witness swore 
that the flowers were French flowers, whidi, when damaged, 
are almost worthless — ^that one of the boxes was absolutely 
worthless, and that the other boxes would not realise more 
than £6, and could only be disposed of to a jobbing hawker. 
Thui witness stated the goods in question as being oomjxjsed 
of "satin, vdvet, silk, muslin, straw, and other materials; but 
they are prindpaUy composed of muslin, and not above one- 
twentieth part consisting of silk. In fiust, there is only a little 
rilk interwoven with them." The second witness gave the 
same description of the flowers, stating that the prindpal 
material was muslin, and that only thirteen bunches were mixed 
with silk. He stated that the flowers were very considerably 
damaged by water and pressure, and he valued the whde at 
£5. The last witness was one of the pursuers, who stated the 
damage to have arisen by wet and pressure to a very consider- 
able extent, and he did not consider the whole contents of 
the box to be worth more than £3. He stated the amount of 
the damaged goods to be 111 bunches of flowers, and that 
only thirteen had silk in them; but it did not appear, firam 
the record of his evidence, whether they were whdly of silk 
or partiaUy so. 

On the case being heard on the evidence^ it was oljeoted 
for the defenders that the damage apparentiy arose from prea* 
sure as well as wet, and was said to extend to the whole box; 
whereas the proof at Perth only showed damage by vet to one 
box, from which it was aigued that the interior boxes had 
been cardesdy repacked at Perth, and that the damage 
chiefly occurred thereafter. The Sheriff-Substitute disregarded 
this view, on the ground (Ist) of the omission of the defenders 
to have an inspection at Perth ; and, (2d), that the pressure 
might have been merely the result of the wet, causing the 
flowers to collapse or adhere to each other. 

To some extent, the flowers were composed of silk, and 
it was said that vdvot md satin materials were ij^ tht 
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1m»^ and tba* tlisM w«ra weQ known to be oom|XMHioni 
of dlk. Tbo defontes now took thflir itand upon the 
CMrion' Act, 11 Geofgo IV. * 1 WillUm IV., d»p. 68. 
Hie fint oUnee of that Aot ezempta oommon oARien fiiom 
HefaOity for ontain artifllai, imleH deolared tod peid for at a 
Ugber rate. Tbe preamble in the Aot seta forth ''jewellery 
and other orlJeleto/^reafMliM in MiatteomjMUf;" and in the 
^if^fA^ ng cUum there is enomerated "lilks in a mannftctnred 
or nmnannfiMstoxed state, and whether wrought up or not 
wrooght up with other materiala, and where tbe valne ahall 
eioeed the smnofXlO.** The package in this case oontained 
artides of at least the value of twenty pounds, and in smaU 
compass, and to some extent oontained sift, wrought up in the 
composition of flowers. In defence, the recent case of Bern- 
tUim, Common Fleas, ISth April, 1869, (ScottiA Law Jfmr- 
iMrf, VoL II., p. 12,) was referred to. That case altered the 
pre^ons one of JkuoU, where "sOk dresMs" were held not 
"sUk* within the meaning of the Act. It was held, in the 
recent case, thftt watch-guardi pardy composed of silk, the 
silk being wvrhed up with other materials, were within the 
Act, and bracelets, shirt-inns, and brooches, ornamented 
portemonnaies, glass smeUing-bottleB, were all within the Act 
as "IrMteff," while brass fbsee-bozes were considered to be 
without the Act. BenuUmU case, it was m a int ai ned, was a 
sound and good authority whidi ought to be foUowed. 
The words of the Act are most comprehensiTe. It was 
not stated what proportion of silk was essential to bring 
an artide within the scope of the Uw. It was sH Tcry 
wen to aigne against the impolicy of making a silk thread in- 
troduced into a garment bring the whole within the dass of 
mXk; but it was safer to adopt sooh an absolute rule than to 
leave it to the arintrary discretion of every Judge indepen- 
dently to draw the line, and to fix the quantity which indudes 
or eidudeB tiie statute. 

A question arose as to whether or not the Act should only 
protect the carrier from liabiUty for that portion of amiscd- 
laneons padcet, which consisted of any of the enumerated 
artides; but the Sheriff-Substitute was of opinion that, as was 
done in the recent English case, the contents admitted of sub- 
division, and that the enumerated artides were within, and the 

others iritbont the statute. 
The presence of silk, it was fiurther maintained, was quite sufR- 

dent to ezdude pursuers' daim, at least for those artides whidi 
bad any portion of dlk in tbdrfisbriccrcompodtion; but there 
Appeared good grounds finr induding the whole contents of the 
box under the denominaticm of 'HrwkeU," That term does 
not of %90U^ require a metaUie substance ; it seems to denote 
■maU artides of rdatively great value, sndi as toys. ThU 
diithioticn of the ornamental from the useful seems to have 
pervaded the opinion of the English Judges, and while it 
oondsmned all the other artides, even porteounmaies, saved 
Ihe fiisee4M»DeB. It did not appear whether tbe Frendi 
flowers in question were dedgned to ornament a drawing- 
room or the bonnet of its hwly; butindtherwaytheydeariy 
tank under the title of the ornamental and not tiie useful, 
■ssing that it was proved that a little bmnidity oould sink their 

value from ^20 to £8. 
The Sheriff-Substitute issued the following Interloentor.*^ 

Having heard parties' procurators before saswer, remits 
to Jsmes Murdoeb, Eaqmre, the Commissioner at Glasgow, 
alter due notice to the parties that they may attend for their 
Interest, to inspect the box containing the goods in question, 
and bring satisfied by competent evidence as to the identity 
of tiie box and its contents, andtakiogto his aid sudi qualified 
persons as he may select to report— 

firdf The contents of each separate box, and the original 
talnes thereof respectivdv. 



destro y ed, and those boxes the contents of which are said to 
have been partially iiyured. 

Thirdly, To distingnidi the articles in which silk forms any 
part of tiie oomporition, and also to say whether the vdvet 
and satin are also wholly or partially composed of silk. 

FowrQUy, The purpose for which sU or any part of said 
flowers were intenidea to be applied. 

LaaUy, Anv other fact or circumstance whidi may be sug- 
gested by dther party to the Commissioner, or occur to him- 
sdf, as necessary or |Mx>per to be made known to the Court. 

The Commissioner having reported, the Sheriff-Substitute 
again heard parties, and thereafter sustained the pursuers' 
daim, and decerned therefor with costs. The following is 
the Kote to his Interlocutor : — 

It is now plain that the damage done to artides wherein 
there is no sQk, and so without the statute, for exceeds tiie 
sum sued for. 

The solidtor for the railway company argued that, in the 
English case, it is dear from tiie nature of tlM artides thftt the 
excepted artides must have been in' a separate box, and not 
mixed, as in this instance, with articles wfaidiare under the 
protection of the statute. But admitting the foots, it is not 
obvious wherdn rests the distinction. A oonsiffner is not en- 
titled to recover for certain artides unless he dedares them. 
The paulty is, that he cannot recover for these artides, but 
their presence in the same packet as other goods, fior whidi he 
eon nofprer, cannot surely aeuive him of that right, any more 
than the presence of these latter would confer ib» riji^t of 
recovery for the former dass. The olgect is, that where the 
dedaration of enhanced value is ||iven, a greater dutrge wiU 
be made as corresponding premium for the incresscd risk. 
The adequate penalty is to exclude the undedared artides 
from responsibility; but itwould beanexoeesoflawtodedara 
other artides, though in the same padcet, which required no de- 
claration and noincnased care free from ordinary responriUlity. 
In the English case, it is dear that the large box oontained me 
vfhole articles, and therefore keeping in view the dtifeei of tlie 
dedaration, there could be no incrcMed care or risk, though 
as here not only were the twodsisses of goods within one fof^0«r 
6<KB, but also intermixed in Mia220r&OMi within. Theprindple 
which regulates botii cases is predsdy the same. 

Tlie defenders' solidtor took up the argument that the whole 
artides were merely ornamental, and therefbre fdl within 
the category of irinJeki. At one time the mind of the Sherifl^ 
Substitute uidined that way, but now, seeing that they were 
designed, not for drawinMoom ornaments but for ladies^ 
bonnets, he fesrs it would be not only most ungallant but 
most untrue to rank them merdy as omamenUd and not aa 
vu^tU, A lady must have a bonnet of some form or other, or 
of no form, as an ateniial of her attire; and a bonnet irithout 
the appendage or attraction of flowers (except amongst the 
excellent Sooety of Friends,) would be a barren specmaticn. 
That thcv are both necessary, useful, and expenrive, wiU be 
readily admitted, aa they are fdt, by both sexes. 

Let decree be given for the sum sued for, with costs, the 
railway company <d course being entitled to tiie debrU of the 
artides. 

Act, WIDDSB8F00V. AU, MiLLEB. 
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Pimiov— PiTKB Bkarh. 
Poor Law Act— Ffeuper— TtemovaL— iTeM, hy a m^farUy, 
ihat umder the 78t& cmd 17ih tectum ofihePoarZaw Act, cm 
Inapeetor of Poor it etUiUed to warranU to remove to Jrdomd 
apauj^ a native of that eomUry, aUkough sAs had aejiNreci 
hU not retained a eeUUment tn (hie cotmiry. 

This was an application for warrant for the removal ol Fanny 
Ann Mabon or Wilson, and her two children, from the Barony 
parish to Bdfost. Mr Sheriff Morrison, before grantiBg or 



lines thereof respectively. ymruuM. w a^w.... «« »^«.** a»w^»v^ w«.w ^..^^^^ 

StorndXyftQ^^i/i^^B^mk tiit box sai4 toUte been totally | relimiig it, ooaiulted witb Ui brotim SMOt, m to^y 
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the Sh«riff-Priiidp«l and bis lour leuned Substitutos heard 
the azgmnents of agenti and coansel on both sides. The 
fiMts of the case were these: — Wilson was a native of 
Castle Blaney, oounty Monagban, and with her husband 
came to Glasgow in 1843, and resided in the City parish 
np till May, 1855, when they removed to the Barony parish. 
In 1859, the husband deserted his wife and children, going 
off with another woman to England, in consequence of 
which, in last October, Mrs Wilson applied and receiyed 
relief from the Barony parish, and since that time she and 
her children have been inmates of Bambill Poor-house. The 
whole question turning upon the interpretation' of the snbjinned 
two clauses of the Poor Law Act, we give them in extento: — 

" 76. No person shall be held to have acquired a settlement 
in any parish or oombinatibn by residence therein, unless sudi 
person shall (1) have resided for five years continuously in 
such parish or combination, and (2) shall have maintained 
himself without having recourse to common begging, either 
by himself or his family, and (3) without having received or 
applied for parochial relief; and no person who shall have 
acquired a settlement by residence in any parish or combina- 
tion shall be held to have retained such setUement if during 
any subsequent period of five years he shall not have resided 
in such pwnsh or combination continuously for at least one 
year." 

"77, That if any poor person bom in Eogland, Ireland, or 
the Isle of Man, and not having acquired a setUement in any 
parish or combination in Scotland, shall be in the course of 
receiving parochial relief in any parish or combination in 
Scotland, tiien and in such case it shall be lawful for the 
Sherifl^ or any two Justices of the Peace of the oounty in 
whidi such parish or any portion thereof is rituate, and they 
are hereby auth(«ised aod required, upon complaint made by 
the Inspector of the Poor, or other officer appointed by the 
Parochial Board of such parish or combination, that such poor 
person has become char^^ble to such parish or combination 
by himself or his family, to cause such person to be brought 
before them, and to examine such person or any witness, on 
oath, touching the place of the birth or last legal settiement of 
such person, and to take such other evidence or other measures 
as may by them be deemed necessary for ascertaining whether 
he has guned any settlement in Scotland; and if it shall be 
found by such Sheriff or Justices that the person so brought 
before tiiem was bom mther in England, or Ireland, or the 
Isle of Man, ana haimot gained any settiement in Sootiaud, 
and has actually become chargeable to the complaining parish 
or combination by himself or his flsmily, then such ii^eriff or 
Justices shall, and they are hereby empowered, by an order 
of removal under their hands, which order may be drawn up 
in the form of the Schedule (A) hereunto annexed, to cause 
Budi poor person, his wife, and such of his children as may 
not have gained a settiement in Scotland, to be removed b}' 
aea or land, by and at the expense of the complaining parish, 
to SInglandjk or Ireland, or the Isle of Man respectively, ac- 
cording as such poor person shall belong to England, Irdand, 
or the Ide of Man." 

Mr Patrick Fraser, advocate, instmcted by Mr M'Luckie, 
supported the prayer of the petition, and nudntained that 
though the words " not having acquired a settlement " were 
the words of the Act, still that it was neither consistent with 
the spirit nor the operation of the Act, nor vrith the law of 
Shifflan^ that tiie words " has not gained " in the latter part 
of &e same section should take away the effect of the word 
"aoquued ;** and meant that the party must be in possesrion, 
»t the time when the application was made, of a settlement in 
that psnsh, or otherwise they were removable. 

Mr Sinclair, for the pauper, held that the 77th section of 
the Act, taken in connection with section 76, left it to be 
deariy inferred that what was written in the Act was the 
true meaning of the Legislature; and that if it had been 
intended to assimiUte it to the English law, that the Act 
would have read thus: — "Not having acquired a settiement, 
or not havinff retained a a^Uement — ^m the words of the 
petition. Tlie Parochial Board had made an innovation in 
their petition upon the Act of Parliament; but that would 
not sanction the Sheriff in departing from the plain reading of 
the statute. 

Th» Shoiffii tli«n ddivered thdr opinioui on tho caio. 



Sheriff MoBBisoir first gave his judgment. He said the 
opinion he had formed upon the case was in favour of the 
view which had been stated to them by the learned counsel, 
Mr Fraser. He tiiought that the expression *' has not gained 
any settiement,** both by its gnunmatical oonstruotion and 
according to the intention of the Legislature, meant that the 
party did not possess at the time an actual settiement; so that 
he thought the question in this case was — ^whether or not the 
party at the moment of becommg chaigeable possessed a 
settiement or not. When a case of that kmd came before the 
Sheriff he had three inquiries to make~(l) as to whether the 
pauper was a native of another country; (2) whether h^ had 
any existing settiement in Scotiand; (3) and if so, whether 
tiiat was where he was receiving relief. Now, he did not 
think that the party in this case had a settiement in the 
Barony parish. He thought that the use of the preterite 
tense in the Act supported the view set forth by Mr Fraser. 
If they had been to take another view of it, the words "hss 
not gained" would have been put in the pluperfect tense, 
"had not gained." He was also moved by the words of the 
English Act, which was passed in the same session of Parlia- 
ment, and, as he thought, was intended to be similar in its 
working. He therefore considered that this pauper, not 
being at the date of her chargeability in possession of an 
existing settiement in Scotland, was removeable. 

Sheriff Stbatuebn took a similar view of the case. He was 
inclined to read the word "acquired" the same as "gained'* 
further on in the dause. It was important, in reading these 
clauses, to remember that this statute had been wrought since 
1848 with the present description of petition in use. He did 
not mean to say that tiiey were bound to keep by the language 
of the petition, although it had been introduced by the Board 
of Supervision; but it was important to know that durmg that 
long period a pauper must not only have acquired a settiement, 
but siso have retained it, before he could answer an applica- 
tion for his removal. It should also be borne in mind that 
this form of petition was approved and adopted bv Solidtor- 
General Maitiand, the Sherifis of Renfrewshire, of Moray and 
Ross, and others. He thought the opinion of the Boiffd of 
Supervision ought to be respected in reading this Act; and he 
had no doubt £at they read the Act in accordance with the 
petition'^that a pauper who was to be removed was one who 
had not acquired, or if acquired had not retained, a settiement. 
The clause of the Act founded on was not a penal dause, but 
one intended to remove a pauper from a parish which was not 
bound for his maintenance. He thought it would lead to con- 
fusion and absurdity, if when an inspector applied for the re- 
moval of a pauper he were met by the answer, that she once 
had a settiement — ^if that were suffident to stay proceedings. 
He therefore thought that, not only as a question of construc- 
tion, but that sound sense ought to guide them in the reading 
of that Act, that a pauper should not only have gained a 
settlement, but that she diould have retained it at the time 
when she was sought to be removed. He was therefore for 
supporting the petition. 

Sheriff Smith concurred with his two learned brothers. 
He argued that it would not do to say that a person had 
a settiement at a prior period; but they must have a settie- 
ment at the time of apjuication. Any other reading would 
lead to absurdities. 

Sheriff Bell regretted that he must differ firom the view his 
three learned bro&ers had taken of the case. It was not a 
new question to him, having had to consider it a oonnderable 
time ago; and he never did grant a warrant of removal under 
like drcumstances to those in this case; and he believed the 
late Sheriff Steele, who followed him in the carrying out of this 
Act, took a similar view to himself. He thought it was im- 
posdble to get rid uf the precise words of the Act, by quoting 
to tiiem d^er the words of another Act, or by asking them to 
suppose difficulties that might arise iu carrying them out. He 
then read tiie 76th and 77th sections, and dwdt ujpon the 
hardship it would inflict upon the pauper in the case m ques- 
tion, if she were removed after living here for twdve years, 
which doubUess gave her a settiement in Glasgow; and said 
that the Act did not entitle the Poor Law Bowd to put into 
their petition words about retaining the settiement — they 
ought to have taken the ipsmima vei-ba of the Act. He had 
nothing to do with any difiSculties that might arise in carrying 
out the Act; that might be a gpood reason for getting a supple* 
mentary act, but none for misinterpreting we present one. 
He would not grant a wMrant of remgral for this woman. 
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Sheriff Asjbov agreed with Sheriff Bell. They were asked gate have adopted in hiying on the aneewnent anthoiiied by 

to read the words "not having acquired a setUement," with the Burgh Act. 
the addition — " or lost a settlement. But what authority had 
they to attach words to an Act of Parliament. It was quite 



easy for the Legislature to have put in these words if they had 
wiued. He derived an aignment agunst the granting of the 
warrant, and the proposed reading of the Act by the Parochial 
Board, from the different language of the Scotch and English 
Acts; as there could have been nothing easier for them to 
have used the word "settled" in the Scotch as in the English 
Act. He also held it as a strong confirmation of his view of 
the reading of the Act, that the Board of Supervision had con- 
sidered it necessary to insert some words in their petition not 
contained in the Act at all. He thought, therefore, that they 
ought to take the naked Act; and, if so, he thought tiiey had 
no power to remove this woman. 

There being three Sheriffit for sustainiug the appUcationi the 
warrant was granted. 

Ae$, B. M'LucKiE. Alt, B. Sikoljob. 



23th Jahuabt, 1860. 

SHERIFF COURT, GLASGOW. 
(Mtt Sbebipf Bell.) 

Thb Magibtbatxs of Bathgate r. J. Stevek. 

Assessment — Special Act — ^Lands Valuation Act. — Where, 
"by a Special Act, it torn dedared that tenant* only were liable 
for the auetement tliere^y atUhorited — Held, that under the 
diet tectum of the Lands Valuation Act, the proprietort of 
«ttc& tubJeetSf let at a yearly rent under £i, were not liable 
for audi aueaement. 

The town of Bathgate was erected into a Burgh of Barony 
by the Act 5 G^eorge IV., cap. 128. By this Act it is provided 
(sec. 70) "That the Provost, Magistrates, and Council shall 
have the power, and they are hereby authorised and required, 
at their annual meeting, to be held on the third Tuesday of 
September, annually, or any adjourned meeting, to fix, ascer- 
tain, and impose the following rate and assessment to be raised 
and levied from the occupiers, whether owners, Uferenters, or 
t^ianti of all houses, cellars, shops, warehouses, works, nianu> 
factories, and buildings, within the said burgh of barony; tiiat 
is to say, on the yearly rent of all such subjects, an annual 
assessment not exceeding one shilliDg in the pound sterling, 
according as the same shops, houses, and other bmldiugs shall 
be rated and assessed in the rent-roll made up yearly in the 
manner herein before directed." And section 72 provides 
that " Proprietors and liferenters shall only be liable in pay- 
ment of the sud assessment for houses, shops, or the buildings 
occupied by themselves and their domestic servants, but not 
for those occupied by their tenants, from whom only the said 
assessments for the respective possessions of such tenants shall 
be levied and recovered by virtue of this Act." 

By the Lands Valuation (Scothind) Act 17 and 18 Vic, 
cap. 01, it is provided, section 81, " In all cases where any 
lands and heritages shall be separately let at a rent not 
amounting to £4 per annum, and the names of the occupiers 
thereof shall not be inserted in the Valuation Roll," (made up 
in virtue of that Act,) " the proprietor of such lands and 
heritages shall be charged with and have to pay the whole of 
the assessments on such lands and heritages separately let as 
aforesaid, but any such proprietor charged with and paying 
such assessments shall have relief agunst the tenants and oc- 
cuiners of such lands and heritages for reimbursement thereof, 
if and so far as such assessments may by law be properly 
chargeable upon such tenant or occupier." 

The valuation roll for the county of Linlithgow does not 
include the names of tenants of subjects let at a Knt under 
M eteriing per annum. This roll tho uagUtratea of Bath- 



Burgh 

The defender is proprietor of certain subjects in Bathgate. 
Part of these subjects are possessed by tenants at rents under 
£4 per annum, and the names of such tenants are not entered 
in the valuation roll. In these drcumstanoes, the magistrates, 
under the 81st section of the Lands Valuation Act, imposed 
the assessment, authorised by the special Act, upon the de- 
fender as proprietor, leaving him to operate his relief against 
his tenants. Notice of the assessment so made was given to 
the defender, who took no notice of the same. The magis- 
trates, in consequence, raised the present aotioa for payment 
of such assessment, stated in the daim to have been " im- 
posed in terms of the Acts of Parliament, 5 Oeoige IV., cap. 
128, and 17 and 18 Vic., cap. 91, for dwelling-houses of whidi 
you are proprietor, but which are occupied by your tenants, 
whose names are not inserted in the valuation roll for the 
county of Linlithgow, being separately let at a rent not 
anunmting to £4 per annum." 

The following is the Account annexed to the Summons :-~ 

1857 — Dec 8. — ^To assessment payable of this date 
by you to the burgh of Batfagate, imposed in 
terms of the Acts of Parliament 5 G^rge IV., 
cap. 128, (Act erecting the town of Bathgate 
into a burgh, etc.,) passed 17th June, 1824; 
and 17 and 18 Victoria, cap. 91, for dwelling 
houses in Mid Street of Bathgate, of which 
you are proprietor, but which are occu- 
pied by your tenants, whose names are not 
inserted in the Valuation Roll for the county 
of Linlithgow, being separately let at a rent 
not amounting to £4 per annum, for the year 
from ^Vhitsunday, 1857, to Whitsunday, 1858, 
at the rate of Is per potmd on your rental 
therefor of £15, £0 15 

1858 — Nov. 10. — ^To assessment payable of this 
date by you to the burgh of Bathgate, im- 
posed in terms of the Acts of Parliaiment be- 
fore mentioned, for dwelling houses in Gideon 
Street and Mid Street of Bathgate, of which 
you are proprietor, but which are occupied by 
your tenants, whose names are not inswted in 
the Valuation Roll for the county of Linlith- 

gow, being separately let at a rent not amount- 
ig to £4 per annum, for the year from Whit- 
sunday, 1858, to Whitsunday, 1859, at the 
rate cf Is per pound on rentals therefor of 
£10 and £14 respectively, 14 



£1 19 



The defence stated to the actbu was that, under the Special 
Act, the defender was not liable for the assessment claimed; 
he could not be now liable under the 31st section of the Lands 
Valuation Act, for the 41st section of that Act provides that 
"Nothing coutuned in this Act shall exempt from or render 
liable to assessment any person or property not previously 
exempt from or liable to assessment.*' 

The alignment for the magistrates, in roply to this defence 
was, that they did not wish to make the defexider liable for the 
assessment, m ultimate liability rested upon the tenants; and 
wero effect given to the 41st section of the Act, to the extent 
claimed by the defender, the reimlt would be to render nuga- 
tory the special enactment contained in the 31st section, Mid 
besides, deprive the pursuers of a considerable portion of the 
assessment which they aro authorised to levy under their 
Special Act. 

Tlie Sheriif took time to cousidtir the question raiiiod. To- 
day he delivered judgment. He held that mime effect must 
be given to the 41 st section of tiic Lands Valuation Act, and 
as the defender was not liable, under the Special Act, for the 
assessment, he could not hold in the fact of this 4lBt section, 
that ho was liablo onder tho Slat Boction, Ho lUtod thai 
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if thtre luul been nopoaUive exempUon under a Spejnal Act, 
but a men negative exemption by no deouuid having been 
made upon ^e defimder pnor to the paning of the Valuation 
Act, he would be inclined to give effect to the Slat Motion; 
but, in the dicumstancee of tms case, he felt bound to give 
effect to the 4l8t section as overruling the Slst, and he tlMre- 
f ore assoilzied the defender. 



27th Januabt, 1860. 
SHERIFF COURT, GLASGOW. 

(Hb Skebiff Bell.) 

Cbaio V, Gbbxnbhields & Co. 

Letter of IVansfer— Stamp— Bankruptcy— Payment— Prov- 
ing Tesaac—ffeld (1) that a letter fty a party inttrueting 
payment hy inttalmente of a turn in hie empioyei'e kande to a 
penon named, wot an ^eetnal tranrferenee, although Utter 
unetampedandimprobatiee; (2) that although payment of laet 
inttalment was eubtetpient to date of bankruptcy of party 
granting the letter, the payment wag not thallengedble under 
Banhrupt Statutee; and (8) ihat aproeeet having been loti in 
which Ui€ letter and reeeipte for the inatalmente had been 
produced, it wa$ competent to prove incidentally in a tecond 
proeeee (A« tenor of iheee without bringing an action of 
proving their tenor. 

Thi pursuer in thai case is trastee on the sequestrated estates 
of Jamee Donaldson, formerly merchant and underwriter in 
Glasgow. The conduuons of the action are for count and 
reckoning under the following circumstances: — 

In September, 1846, Donaldson entered the defenders* 
employment as a derk, and in consideration of his services as 
such, and a sum of £1000 advanced by him to the defenders, 
they bound themsdlves to pay him a certain yearly salary. 
The agreement between the parties was committed to writing, 
which stipulated that in the event of Donaldson's leaving their 
employment, the defenders should pay him the one-half of his 
capital in the defenders' hands as at the time of his leaving, 
and to grant him a bill at three months for the balance. He 
continued in the defender's employment till the monUi of 
November, 1852, and his estates were sequestrated on 18th 
April, 1853. 

Before leaving the defenders' service, and on the 19 th 
January, 1852, Donaldson addressed a letter to the defenders 
in the following terms: — 

"Glasgow, 10th January, 1S52. 
'* Messrs James Greenshields & Co. 

"Gentlemen, — From an arrangement I have entered into 
with Mr John Donaldson and Mr George Donaldson, I will 
feel obliged by your transferring the amount of money 
invested in your business to their credit, which amount will 
be required by them at six, twelve, and eighteen months, 
from date of 13th November, 1851, to meet their bills on 
which their names appear, and other refipoDBibilitics. 

'* Yours, etc., 

(Signed) *•' James Donaldsox." 

To this letter there was appended Uie following : — 

** Messrs James Greenshields & Co. 

"Gentlemen, — We hei^eby agree to the above arrangement 
as certified by our signatures. 

(Signed) " George Donaldson, John Donaldson." 

The defenders acknowledged the receipt of the above by 
a letter expressed thus :^ 



"GUtfgow, 19th January, 1852. 
" Messrs John & Geoige Donaldson. 

" Gentlemen, — ^Agreeably to a letter received this day from 
James Donaldson, I have made the transfer as requested, 
" Yours, etc., 

(Signed) " James Grbkvshibldb.'' 

These writings were all on plain unstamped paper. 

Under the above letter by James Donaldson, the defenders 
paid to John 9l Geoige Donaldson the following sums, vis. :— 
£484 2s 4d on 16th May, 1862; £484 2s 4d on 16th Nov., 
1852; and £300 on 16th May, 1853; the last payment, it 
wUl be observed, being nearly a month subsequent to the date 
of the sequestration of James Donaldson's estates. 

For the above payments receipts were granted by John and 
Geoige Donaldson to the defenders. These receipts, however, 
and the whole proceedings in a previous process between the 
parties to this action, as well as the letter by James Donaldson, 
were lost, but from a oopy of one of them, produced in the 
present case, they bore in gremio to be granted as part of 
amount "at James Donaldson's credit in your (the defenders') 
" books, and which was transferred to our credit for his order, 
*• dated 19th January, 1852." The conclusions of the lost pro- 
cess were similar to those of the present, in which the defenders 
are called on ^'to produce a full account of their intromissioiis 
"with the cash placed in their hands by the said James Donald* 
"son, and of his transactions with them," and fiuling their doing 
so, that they should be decerned to pay to the pursuer £4000. 

In their defences to the former action, the defenders main- 
tained that they were entitled to take credit for the three pay* 
ments made to John and Geoige Donaldson, under the letter by 
James Donaldson in their favour. This the pursuer denied, 
and contended that the letter being unstamped and improbative, 
there was no legal transfer from James Donaldson to his 
undes, John and George. Mr Sheriff Skene, (now Pro£MSor 
of Law in Glasgow University,) before whom the first 
process had depended, by Interlocutor of date 17th February, 
1854, inter aZw found : — 



That the letter No. 9/2 contains no specification of the predse 
sum of money which was proposed to be transferred thereby: 
Finds, therefore, that the said letter is not a Bill of Exchange 
in the meaning of the Stamp Acts, and does not require a 
stamp as such: Finds that the same is not an order within 
the meaning of the Stamp Acts, in respect the same was ad- 
mittedly delivered not to the parties in whose favour the 
money was proposed to be transferred, but to the holders of 
the fund on which it was intended to operate: 

And by a subfieriueut Interlocutor he further found : — 

" That it has been already held in this process that the 
" said letter is not struck at by the Stamp Laws: Finds, there- 
"fore, that it was a sufficient mandate and authority to the 
" defenders to pay over to Messrs George and John Donald- 
" son, in terms of it, any sums due by the defenders to Mr 
" James Donaldson.*' 

The Interlocutors containing those findings were, on appeal, 
affirmed by Sheriff Alison. 

In the present action, besides the plea that the letter by 
.Tames DonaliUon was unstamped and improbative, it was 
further pleaded by the pursuer that the i>ayment of £300 on 
lUth &Iay, 1S53, v:a» illegal and reducible, as having been 
made by the defenders subsequent to the date of James 
Donaldson's bankruptcy, and it was also strongly argued by 
the pursuer tliat it was incompetent to prove incidentally, in 
the present process, the tenor of the letter by James Donaldson 
to John and George Donaldson, and more especially of the 
three receipts for the payments made to his uncles. Mr Sheriff 
Bell, before whom the present case depended, and in which a 
lecord was made up by condescendence and defences^ pro- 
nounced the following judgment:-— 
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Having heud p«rtlM' proeunton, and resamed oondderation 
of the proof, productionBy and whole procen : Finda it inatrooted 
by the proof which has been led under the Interboutor of 15th 
April lait, that the lum of £1460 17s Gd, admittedly held bv 
the defflodert as belonging to the bankrupt prior to the IQu 
Januaiy, 1852, was on or about that date, in conformity with 
the baiuarupt's instructions, as contained in the letter of which 
No. 40 is proved to be a copy transferred in the defenders' 
books, conform to excerpt No. 42, to John and George 
Donaldson, the said bankrupt's undea; and the said transfer 
duly. intimated to John and George Donaldson, conform to 
the letters of intimation Koa. 41/1 and 41/2: Finds it also 
proved that three payments were afterwards made to John 
and George Donaldson out of the sum as transferred, viz., 
a payment of £484 2s 4d on 16th May, 1852, of £484 2s 4d 
on 16th November, 1852, and of £800 on 16th May, 1858, 
all as entered in the defenders' cash book, conform to excerpt 
therefrom No. 43, and amounting in eumulo to the sum of £1268 
4s 8d : Finds it also Instructed that receipts were granted for 
said several payments which have been since lost, but which 
are shown to have been of the tenor mutatit mut€mdit of the 
oopy reesipi No» 88: Finds, that the defenders have thus as 
In a count and red[oning discharged themselves of the whole 
of said £1460 17s 6d, except a balance of £191 12s lOd : Finds, 
that according to the averments contained in articles 9 and 10 
of tiie defenders' statement of facts in the defences No. 18, 
this balance is much more than compensated by certain counter 
claims therein set forth, a proof of which counter claims is 
naerved to the defendera by the said Interlocutor of 15th 
April ; and before prononncmg farther allows them a proof 
thereof accordingly, and to the pursuer a conjunct probation: 
Grants diligence against witnesses and Havers, and appoints 
the cause to be enrolled in the diet roll of the 28d instant. 

NoTB. — ^The argument mainly rested on by the pursuer at 
the debate waa, that it was incompetent in this process to 
prove inddentally the tenor of lost documents, especially of 
the three receipts for the payments for which credit is claimed, 
and that if such proof was incompetent, the rieht to the 
credits was not established. But, in the first place, there 
seems reasonable ground for holdhig that the parents in 
queation are proved independent of the miasing receipta. The 
entriea in tbe defenders' booka oorrobrated aa theae are by 
the defender Greenahielda* oath, and the evidence given and 
productiona made by Mr Wink, accountant, and other wit- 
neaaea confirmed, aa the whole are by the findings in the Li- 
terloontcm of Court in the previoua aistion, certified oopiea of 
which are contained in No. 45 of proceaa, leave next to no 
doubt of the genuineneas of the credita claimed. In the next 
place, whUat it Ib aettled law on the one hand, that when the 
loat writ waa one upon which a permanent right is to be set 
np^ or on which execution is to follow, it cannot be supplied 
without a proving of the tenor, it is equallv settled, on the 
other, that if the writ was oidy one, as in the present case, 
which imported the extinetiou or restriction of a debt, it 
may be supplied by adminicles without a proving of the tenor, 
{IHxon on Evidence, and caaea there quoted, VoL II., p. 648.) 
The caae in particular of Home, Moii'., p. 14990, seems quite 
in point, for there in an action of count and reckoning between 
two brothers, one of Uiem was allowed to prove incidentally 
the ten<ur of a bond which he had paid, and to which ho held 
an assignation. In the third place, tiie pursuer acquiesced in 
the Interlocutor of 15th April lost, allowing the pi-oof which 
has becm led, and in the words of Mr Dixon {fd., p. 651): — 
'*The Court will dispense with an action of proving the tenor 
where the parties consent to the terms of the missing deed 
being proved incidentally, and that course can be adopted 
without the process getting out of shape." As regards the 
plea tiiat the payments, even if made, were not duly author- 
ised, the letter ordering the transfer not having been stamped, 
such plea, besides being plainly ill-founded, is no longer open 
in this Court, seeing that it is exprcsgly repelled in the Inter- 
locutors pronounced by the Shcriff-SulMititoto in the former 
case on 17Ui February, and 3d November, 1854, adhered to 
by the Sheriff-Depute, on 28th November, 1854, all in No. 
54. Besides, there is no doubt that the payments to John 
and George Donaldson were actually made witli the bank- 
ropt's concurrence. 

The pursuer i^ypealod against this judgmmt^ but the appeal 
waa diamiaaed by Sheriff Aliaon, whose judgment was as 
follows :— 



Having resumed conrideration of tbia caae with the debate 
under the appeal, and reviewed the prooC prodnetlonay and 
whole proceaa — Adheres to the Interloeutor appealed from for 
the reaaona atated by the Sheriff-Snbatitnte, aa alao thoae eon- 
tained in the followhig Note, and diamiaaea the appeaL 

Nora. — After mature consideration of tbia caae, which wat 
ably argued on both aides, the Sheriff has arrived at the 
opinion that the Interiocntor of the Sheriff-Substitute ia well 
founded, and ahould be adhered to. 

In regard to the tranafer of the anm of £1460 178 6d, held 
by the defendera aa belonging to tiie baidarupt, Jamea Donald* 
aon, on whoae eatate the purauer is truatee, in favour of John 
and George Donaldaon, under tho letter of 19th January, 
1852, of which No. 40 ia a copy; it was decided onder the 
Interlocutor of 8d November, 1854, adhered to on appeal 
pronounced in the former process between the parties, that thai 
letter "was a suflident mandate and authority to the defenders 
to pay over to Measra George and John Dcnaldaon in terma 
of it any auma due by the defendera to Mr Jamea DonaldNn.** 
Such being the caae, the queatiooia at preaent iii5 judiee, are 
(1.) What amount waa tranaferred by the defendera to the 
bankrupt'a undea, John and George Donaldaon, of the debt 
owing by them to the bankrupt, under the letter of 19th 
January, 1852? and (2.) What sums have been paid to theae 
partiea under the tranafer t The Sheriff agreea with the Sheriff- 
Subatitute in thinking that, under the proof which haa been 
led, it haa been aatiaactorily ahown that on or about the 19th 
January, 1862, the defendera did transfer in thnr booka the 
£1460 17s 8d, admittedly then in thehr handa belonging to the 
bankrupt, to John and George Donaldaon, conform to exeerpi 
No. 42, and that the tranafer waa duly intimated to theae 
partiea, conform to the lettera No. 41/1 and 41/2 of p r oce aa . 
It appeara to be alao aatiafSMitorily eatablidied upon the wbde^ 
that the three paymenta referred to in the Interlocutor, 
amounting in eumulo to £1268 48 8d, ware aftervrarda made 
by the defendera to the Meaara Donaldaon out of the anm ao 
tranaferred. In regard to the puxsuer^a plea aa to the last of 
theae paymenta, viz., the £800 paid on 16th May, 1858, being 
illegal and reducible, in reapeot Jamea Donaldaon, the party 
to whom the debt was origiiially owing, and on whoae eatate 
the pursuer is trustee, beoune bankrupt on 16th April pre* 
ceding, the same does not appear to the Sheriff to be weU 
founded, seeing the debt itself had long prior to the bankntplqy 
of James Donaldson been transferred to his undea, John and 
G^eorge Donaldson, and any payment made by the defenders 
to thoM partiea, in virtue of the aaaignation whidi had been 
duly intimated, was valid notwithstanding the aaperrening 
baidoruptcy of Jamea Donaldaon. 

In regard to the proof of theae paymenta having been made, 
the caae reata on the evidence adduced as to the tenor of the 
letters and writs thereanent produced in tiie former ptooasa, 
which haa been loat. It ia aaid that in thia loat proceaa the 
genttineneu of the loat documenta waa diaputed, and aome 
procedure on thia point had gone on in that p roc e aa before it 
went amissing; but it was found there that ex faeU the 
receipts for the payments were regular. It is alao eontended 
for the purauer that, aa the loat documenta went ^w»iM»i«g in 
the hands of the party fcwuding upon than, or cdT his agents, 
and not of a third party, the only competent mode of supplying 
thdr loss is by an action of proving the tenor, {Diaaan on 
Evidence, II., 648-650,) and that even when lost documents 
are founded on in defence, their want can only be anppliad by 
adminiclea when their import might be aliunde substantiated, 
but not where secondary evidence is not competent under tiie 
authorities referred to by the Sheriff-Substitute; however, the 
Sheriff concurs with him in thinking that a proving of the 
tenor of the missing documents is not nec e ss a ry, and that as 
they only go towards tiio extinction of the debt, their lose may 
be competcnUy supplied by adminicles without a proving of 
the tenor. And tiie adminides founded on consisting, (1.) Of 
the entries in the defenders* books. (2.) He defenJoa* oath 
thereon. (3.) Mr Wink's report; and (4.) The Interlocutora 
pronounced by the Sheriff-Substitute, as well as the Sheriff, 
all conspire to prove the credits contended for the de&ndeia as 
paid to John and George Donaldson, 



Act, J. L. Laxo. 



AU, T. G. Wbiqht. 
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3d Fkbbuabt, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb SHBBIF7 Bill.) 

THOMiiB Paul v, Angus Tubnkb. 

Publio Statutory Trustees— SUtutoiy Trust Property.—J^eU!, 
that the ettate of a statutory pMie trutt is not lidUe in 
damages for negfeet of duty on the part of the trustees or their 
sertants. 

This aotion was brought against the defender, as derk to the 
Parliamentary Trustees of the River Clyde Navigation, and as 
representing that body. The pursaer alleged that the River 
Clyde Trostees were bound to maintain a footpath on the 
&<»rth bank of the river, in a safe condition for pubHc use 
— that in breach of their duty they allowed the footpath to 
ikll into a state of disrepair, and that the pursuer had acci- 
dentally slipped into a hole in it which the trustees or thmr 
officers had negligently permitted to remain for a length of 
time, whereby the bones of his ancle were fractured. He 
concluded for £250 of damages. 

It was pleaded in defence, that the action was irrelevant, in 
respect that even assuming the injuries to have been caosed 
in the manner libelled, the Clyde Trostees, as statutory 
trustees, were not liable. 

The Sheriff-Substitute, on 4th January, 1859, sustained thla 
preliminary defence, bat the Sheriff recalled that Interlocutor, 
and ordered condescendence and defences. These having been 
lodged, parties were agMn heard, and the SheriffSubstitate 
pronounced the following Interlocutor : — 

Having heard parties' procurators, and resumed considera- 
tion of the whole process, Finds, that although all the aver* 
ments in the pursuer's condescendence were proved, sach 
proof would not justify the conclusions of the summons, which 
are directed against a public trust, as such, its derk only being 
called as a defender, and not against the trustees individually; 
whilst it is settied law that a (Murty who has sustained damage 
by the conduct of persons in the execution of a public trust, 
whatever remedy he may have against the immediate author 
of the injury, or against the trustees personally, has none 
against the farust fimd by sueing, not the trustees, but their 
officer only, who may have the custody of such fund : There* 
fore, and ror the reasons stated in tiie annexed Kote, reverts 
to and repeats the Interlocutor of 4th Jan. last. 

NoTi. — In the case of Duncan, referred to in the Interlo- 
cutor of 4th Jan., the Lord Chancellor expressly said that 
there was no such prindple in law as would give a remedy, 
not agidnst the trustees, who might be supposed to be the 
authors of the injury for which dami^ges were claimed, but 
•gainst the trust fund itself. He said : " Many cases may be 
supposed in which the trustees may be so far actors in the 
transacti(m creating the damage as to render their property 
liable, but none in which the trust funds ought to be ap[died 
in satisfaction of the party injured." The decision of the 
Court of Session was therefore reversed, and Lord Brougham 
took care to remark tiiat the reversal would "destroy and 
abrogate the authority of the previous cases which proceeded 
on the same (erroneous) principle." It seemed to be main* 
tained for the pursuer in the present instance, that this case 
differed from that of Duncan, in respect that here the injury 
sustained was not set forth as occasioned directiy by the negli- 
gence or improper conduct of labourers, surveyors, or other 
persons employed by the trustees, but by the absolute neglect 
of the defenders themselves. But this specialty, if it is one, 
only made it the more necessary to call the trustees personally, 
and to condude against them individually. Nothing whatever 
was said by the Lord Chancellor, in Duncan^s case, to lead to 
the inferaice that, if the trust funds had been made liable in 
the previous Scotch cose of the Airdrie Boad Trustees, he would 
have approved of such a decision. And in adverting to a 
subsequent Scotch case, that of 3rZauchlan in 1827, 4 
Hurraift Reports, p. 216, the Chancellor observeil: "It was 



a case of imputed negligence," (as the present is,) "in not 
effectually stopping up an abandoned road, and the daim was 
agamst the trustees personally, the Chief Commissioner saying, 
'The trustees are individually liable, and have no funds to pay 
the damages, if found due.'*' 

The pursuer having appealed, this Interlocutor was adhered 
to by the Sheriff, for the reasons stoted by the Sheriff-Subitituto; 
as also those in the following Note:— 

Note. — ^The general role may be gathered from the eases 
referred to by the Sheriff-Substitute, which undoubtedly is, 
that in the general case the funds of a pnblio trust, under the 
mans«ement of trustees, are not liable for the consequences of 
any delict or quasi delict on the part of such trustees ; but that 
the claim must be preferred against thetrustees personally. 
It is contended, however, by the pursuer in the present case, 
that this applies to cases in which tiie trustees are sought to 
be rendered liable constructively, but not to one such as the 
present, where the mischief is said to have arisen from personal 
and continued neglect of duty in a matter which should have 
been discharged by them in person. There certainly is a 
difference here, but the Sheriff is unable to see that it is one 
which midces an exception in the pursuer's favour from the 
general rule. On the contrary, as the principle of that rule i^, 
that the public funds are not to be wasted by being applied to 
the indemnification of individuals by thefault of the trustees, the 
observationoftheSheriffSobstitute is undoubtedly wellfounded, 
that it was the more incumbent on the pursuer to have UbeUed 
agunst the defenders personally for the consequences of their 
personal and continued negligence. The pursuer all^^ tiiat 
the acddent happened to him in consequence of his falUng into 
a hole in a pubUo path or way on the river side, under the 
control or management of the defenders as the River Clyde 
Trustees. Holding this to be true, which must be done in a 

auestion of relevancy, it is plain that the negligence' of the 
efenders amotmted to culpa latOt as against themMlves. And 
in such a case it is more than doubtfiil whether, even anterior 
to the recent dedsions of the House of Peers, action could 
have been maintained against the trust funds of the Clyde 
Trust for the consequences of such alleged personal neglect. 
The case referred to and founded on by tiie pursuer of iTerr v. 
The Magistrates of Stirling^ 18th Dec., 1858, in which a jury 
gave £300 of damages against the magistrates of Stirling for 
neglect of duty in not having fenced in a mill-lead on property 
bdonging to the town, has no application to the point at present 
at issue, becauite the magistrates were sued there as proprietors 
not as trustees, and the law in r^;ard to the one class is quite 
different in r^^rd to the other; tiie one utiturjure commune, 
the other utitur jure publiee. 

Act, J. L. LAxa. AK Robert Robs, 



Cth Fbbbuabt, 1860. 

SHERIFF COURT, GREENOCK. 

(Mb Shebiff Tenkbnt.) 



J. Wilson & Co. v. John Bell. 

I.O.U.— Bhink Writs.— iTe^c^ that an LOU., (hough blank in 
the creditor's name, when delivered, is not strude at by the 
Act 1696, cap. 25, anent "Blanh Bonds and Tintsts:* 

This action was raised at the instance of J. Wilson & Co., 
joiners in Greenock, against John Bell, potato dealer there, 
for payment of .i24, contained in and due by an I.O.U. or 
acknowledgment of debt alleged to have been granted by the 
defender to the pursuer, and which was in these terms: — 
'* Greenock, 4th Jime, 1858. — I.O.U. twenty-four pounds 
sterling. "(Signed) John Bell.** 

The defender, inter alia, pleaded that the LO.U. was im* 
probative, being blank in the payee's name. 

After debate, the Sheriff-Substitute pronounced the follow* 
ing Interlocutor: — 
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Having heazd partiea' proouraton <m the closed reooxd, and 
Uiflir reapeotiTe pleiia in law, xepeLi the second defence, allows 
to the pursuen a proof that the I.O.XJ. or acknowledsment 
founded on, was granted to them by the defender, and that 
ihey are in right of the same; and to the defender a proof 
that the sum oontained in it has been paid by him, or is com- 
pensated or otherwise extinff nidied, and to both padrties a con- 
Janet probation: Giants^Iigenoe against havers and wit- 
noisoii, and app<nnts tiie proof to proceed npon Thursday, the 
7th April nezt» at half-pMt 10 o'clock a.m. 

Kon. — It is pleaded in defence to this action, that the 
I.O.n. on which it is brought, fells within the provisions of 
the statute 1696, cap. 25, as a bbmk writ, and is consequently 
nnU. It is maintained, on the other hand, by the pnrsaers, 
that being a writing tn re merccUoria it is privileged, and is 
exempted from the provisions of the Act, and also that the 
Act was not intended to affect, and that its provisions do not 
reabh a document of this description. 

niere does not seem to be any ground for holding that an 
I.O.XJ. is a document in re merecUoria, It is not one of those 
documents which are in common use, and have been recog- 
nised as bdonging to this class, and it is not often to be met 
with in proper mercantile transactions. But the statute 1 696, 
cap. 25, does not appear to relate to documents oi this nature. 
It relates to Bonds, Assignations, Dispositions, and' deeds of 
the same description, requiring to be authenticated by the 
usual solemnitieB applicable to deeds, and dedarM that in 
future such deeds shaJl not be subscribed blank in the name of 
the person in whose fevour they are conceived, and that the 
foresaid person be either insert before or at the subscribing, 
at least in presence of the same witnesses, who are witnesses 
to the subscribing before delivery. These terms can have no 
application to a writing like the present, and it is only firom 
tne eioeption at the dose of the statute that the defender's 
plea acquires any force. It is there declared that the Act 
■hall not extend to tiie indorsation of bills or the notes of 
trading companies, giving rise to the inference that the statute, 
but for tiie limitation, would have extended to these and to 
documents such as that founded on. But the Court have held 
this not to be the correct view of the statute in more than one 
ease, and more particularly in the recent case of JHnimadc and 
9tkers v. Dixon, 11th February, 1856, 18 Ses. Cases 428, in 
which it was hdd that it was to deeds requiring for their 
formal completion the name of the creditor to be filled in, and 
the observance when not holograph of the requirements of the 
Act 1681 that the statute related. Documents of the nature 
of that founded on have been recognised in England, and 
also in our Courts to some extent as acknowledgments or 
vouchers of debt, and there does not seem to be any objection 
to idlowing the pursuers a proof that it was granted to them, 
and that they are in right of it, and to the defender a proof 
that it has been paid or otherwise extinguished. 

Against tins judgment the defender appealed to the Sheriff 
(MadEsriane,) who, after hearing parties' procurators, pro- 
nounced the following Interlocutor: — 

The Sheriff having advised the debate, and whole proceed- 
ings, dismisses the appeid, affirms the Interlocutor appealed 
against, and decerns, reserving in the meantime all question 
of expenses. 

Note. — On examining the authorities referred to at the 
debate, the Sheriff's impression that there was no sufficient 
ground for differing from the Sheriff-Substitute has been con- 
firmed. The only pmnt attempted to be made on the part of 
the defender at the debate, was, that the I.O.XJ. in question 
was not addressed to any one, and did not contain the name 
of the creditor therein, and was therefore struck at by the Act 
1696, cap. 25; but it is clear from the reported cases touching 
such documents, that they have been always held and dealt 
with as not falling within the scope of that Act. It does not 
appear to be necessary to decide whether such a writ as that 
in question is properly in re merccUoria or not, and the Sheriff 
gives no opinion on that subject. 

It was not disputed, but, on tiie contnury, expressly admit- 
ted by the defender's procurator, at the debate, that the 
I.O.U. in question is holograph of the defender. 

A proof of considerable length was afterwards led, and the 
case debated on the merits, and on 16th November, 1859, the 



Sheriff-Subetitute pronounced an Interiocotor deoeroing against 
the defender for the sum sued for, with expenses. 
Act, A. & B. Blaib. AU, Wiluah M'Clubb. 



8th Febbuabt, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb Shbbdt Stbathbbv.) 

Jambs Hamilton v. Albxavdbb Wtub (Brown's Trostee.) 

Sale-— Moveable--Security.— CVfeunufaiuet hdd ineonriitent 
with an aUeffed tale of moveaitHe, and to amount to a newritif 
merely. 

Bbown's estates were sequestrated on 20th April, 1859. Some 
time prior to the sequestration (viz., in September or October, 
1858), Brown applied to the pursuer with a view of ob- 
taining a sum of money, and offisred in security thereof a 
quantity of furniture in his house in Glasgow, furniture 
belonging to him in a house at Millport, and moveable effects 
in his nursery groimds there; and the same, or a portion 
thereof, having been appraised at £150, an invoice or account 
of the same was made out, (dated 1st October, 1858,) and on 
the amount being pud, the following receipt was attached 
by Mr Brown: — ''Received firom Mr James Hamilton, 
auctioneer, the sum of one hundred and fifty pounds aa 
price of the above effects, but the same are to remain in my 
custody for the ensuing six months, at the end of which 
period I bind myself to deliver up the whole to him free of 
any dum for rent or otherwise, in the like good condition 
they now are, ordinary tear and wear excepted.** At the 
same time, the following letter was addressed to the puxsuer: — 

''As you have agreed to let me have the use of the furniture 
of my house here and at Millport, and also of the varioua 
erections on grounds leased by me as a nursery at the latter 
place, for a period of six months, I hereby engage to pay you, 
as rent or hire for the same, for the said six months, the 
sum of £17 5s sterling, being equivalent to £2 17s 6d per 
month, to be paid montiily if required ; and I avail myself of 
your voluntary offer to resell me the said effects any time 
during the currency of said six months — or for a longer 
period if mutually agreed on — ^for the sum at which the same 
were sold to you, viz., one hundred and fifty pounds. — ^I am,** 
etc. 

To these terms the pursuer formally assented. On 6th 
October, Brown handed to the pursuer his acceptance for 
£150 at six months' date, which was acknowledged by the 
pursuer in a letter of that date, by which he bound himself, 
on the bankrupt retiring said aoceptuice, and paying any rent 
or hire due, to cancel the sala made of the said furniture and 
effects. The letter goes on to say — "but such acceptance 
being granted for my accommodation merely, is not to operate 
in any way whatever as a barrier to my titie to the effects aa 
purchaser." On 24th March, and before the acceptance fell 
due, the pursuer wrote to the bankrupt in these terms: — 
"Reviewing my liabilities for the ensuing month, I find I 
will require from you the £150 and charges, £17 5s for the 
time stipulated. I beg, therefore, that you will be prepared 
to settle on the 8th proximo, so as to avoid the necessity of 
renewal" On 1st April, the bankrupt paid the sum of £17 
5s, which is described in the receipt "as hire of furniture and 
other effects, all as per agreement for six months, up till the 
8th instant;" and in that receipt the pursuer agrees, on 
receiving payment of the furniture at Millport, value £16, 
"on Friday next,'* that "he shall be ready to extend the 
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time for one monih — ^Che remainder — aoooiding to the •"■*»"g 
agreement.* This sum of £16 was afterwards paid. 

It is stated by the defender that it was not the intention 
of the parties to these transactions and writings to enter into 
a contract of sale, and that no such contract was entered into, 
and that the eflEects consequently bdong to him as trustee on 
the sequestrated estate of the bankrupt, in which capacity he 
took possession of the bankrupt's property, and intimated his 
intention to seU the said ^ects. 

The case having been debated, the Sheriff-Substitute foimd, 
in point of law, that the inventory of effects, as qualified and 
explained by the letters and recdpts mentioned, did not con- 
stitute an actuad or effectual sale of the same to the pursuer, 
and do not establish a right of ownership in his person. He 
therefore sustained the defences, and assoilzied the defender 
from the conclusions of the action, with expenses. The reasons 
of this decision are fully given in the following note to the 
Interlocutor : — 

The Sheriff-Substitute has, after deUberate consideration, 
arrived at the conclusion that the documents in process do not 
afford evidence of a bona fide sale of the bankrupt's effects to 
the petitioner, although they have been pcepared in language 
intended to make that appear ; the actual agreement between 
the parties was, and the tenor of these writings shows it, 
that the petitioner should advance £160 to the bankrupt, to 
be repaid in six months, and for wluch he was to grant his 
acceptance, or in other words, to discount a bill for that 
amount, the petitioner being allowed £17 5s interest on the 
advance, being at the rate of 26 per cent, for tihe period; and 
an attempt has been made between the parties to effect a 
Mourity over the bankrupt's furniture and other property for 
payment, if at maturity the bill should not be retirod, or in 
case the effects should not otherwise be redeemed during the 
currency of the bill, which seemed also to be contempkted. 
This interpretation of the agreement, it is believed, will be 
found justified by the very conclusive droumstanoes which 
surround the transaction, and which may be shortly recapitu- 
lated: Fint, and most important of all, if it be as the peti- 
tioner maintains, that he purdiased the effects in dispute from 
the bankrupt and paid the price, then there existed no reason 
why the bankrupt should grant his bill for the price. That 
act constituted the petitioner the bankrupt's creditor for the 
sum pretended to be paid ; whereas, in a bona fidt sale, the 
price was the equival«it for the effects, and both parties, cm 
completion of the transaction, ought to have been me of each 
other. Bwmd, It was an inherent condition of the agree- 
ment that there should be no removal of the effects out of the 
bankrupt's possession, and that no outward indication of 
change of property should happen. Tkird^ The simi of £1 7 6s 
stipulated to be paid for the hire or use of the effects was, in 
the view taken by the Sheriff-Substitute, a colourable name 
for the large amount of interest taken at discounting the bill. 
The alibied hire was not exacted monthly in terms of the 
writing No. 12/2; but was received on 1st April, 1869, along 
vrith the promised payment for the Millport furniture, as a 
consideration for extending the period for retiring the bill, 
whidi was then to fall due in a week afterwards. One cir- 
eumstance may be noticed, which, though unimportant in it- 
self, is confirmatory of the supposition that the sum of £17 Gs 
was meant as discount on the bill, and not as hire of the fur- 
nitive. It appears, from the petitioner's receipt to the bank- 
rupt, No. 12/5, that although the amount is there stated as 
the hire for six months, yet the siun is said to be computed 
till 8th April, which gives three days more than six months, 
and corresponds with the days of grace added to the duration 
of the bilL The transaction in question occurred on 5th Oct., 
the six months expired on 6th April, but the bill only fell due 
on the 8th of that month. Fwxth^ The petitioner's letter. 
No. 12/1, acknowledging receipt of the acceptance, which was 
for £150, and bearing that the bankrupt had granted for his, 
the petitioner's accommodation, and that it was not to operate 
in any way as a barrier to his title to the effects purchased, is 
a very pregnant dreumstance against the titie of purohaser, 
which tae petitioner thus attempts to fence. The hatihru^ 
was the pwty who required accommodation, and it was the 
petitioner who gave it; so it is very obvious that if the 
Pftitiooflr itopd VI nM4 of the bankrupt's bill for £150 M M 



act of aooammmodation, he would, as the more sensible 
and probable course, have retained in his pocket that very 
amoimt which at tUs moment he was handing over to the 
person from whom he was getting the pretended ass i s ta nc e. 
But the idea of accommodation seems to be nothing else 
than a method of covering the anomaly of exacting a bill 
for the identical sum which the petitioner alleges he was pay- 
ing as tiie price of the furniture. Fif(f^, The petitioner, writ- 
ing the bankrupt on 24th March, 1869, No. 12/4, intimates 
that on a review of bis liabilities for the succeeding month, he 
finds tibat he will reqmre from the bankrupt the sum which 
he had paid him; an expression entirdy incompatible with 
the notion of a sale of the efibcts. The petitioner had no 
right to calculate on getting back, and had no title to require 
payment frt>m the Mller, so as to enable him to meet his 
liabilitiM in AfMril, of the price of furniture and other eflfocts 
which he had bought and paid for in the previous month of 
October. The terms of the letter are alone reoondleable with 
tile supposition that the petitioner had made an advance which 
was to be r^Mdd, and that a review of his liabilities precluded 
an extension of the time beyond that stipulated for tiie debtor 
to fulfil his obligation. SixtK^ The effects in the bankrupt's 
house, and in ms nursery grounds at Millport, were not 
enumerated and valued in tiie inventory No. 6, but were 
"slumped," which is an unusual, and by no means a likely 
way of satisfying either seller or purchaser, if the transaction 
had been a sale. And, StvtudK, It ought to be noticed, that 
in the record the petitioner admits, that when first apfdied to 
by the bankrupt, the latter asked an advance in cssh, and 
niade no proposal to seU his property ; and it was only after 
interviews with the petitioner that the transaction, when com- 
jdeted, exhibited the devious and disguised complexion dia« 
closed in these proceedings. 

The pursuer having appealed, the Sheriff adhered to the 
Interlocutor of the Sheriff-Substitute for the reason stated by 
him, and found additional expenses due. 

ilet. J. L. Lavo. AU. J. S. FLDCuro. 



10th FlEBBUABT, 1860. 

SHERIFF COURT, GLASGOW. 
(Mk SusRiFJf Stbathebn.) 



James Munbo and Othbrb r. Isabella Monbo. 

Donation — Legacy — Draft. — Held, thai poueuian of a draft 
or cheque on a aavingt hankj payaJUe to aperton named or 
hearer^ with the relcUive bank booh, toag not per se evidence of 
a donation or legacy to the paifee. 

In this action the pnrsuers, James Muuro, Margaret Munro, 
and Janet Munro, children, and three of the nearest of kin of 
the deceased Donald Munro, gas inspector in Glasgow, sue 
Isabella Munro, also a cliild and one of the nearest of kin of 
the said Donald Munro, and executrix-dative decerned to him 
by the Commissary of Lanarksliire. The siunmons concludes 
that the defender ought to be decerned to produce a fuU ac- 
count of her iutromissious as executrix foresaid, that the true 
balance due to the pursuers for their respective rights and in- 
terests as children and three of the nearest of kin of the said 
deceased Donald Muuro, might be ascertained; and the de- 
fender ought to be decerned to pay to the pursuers the balance 
appearing due to them on such account, etc. The summons 
was served in J une, 1869. 

The defence was, that the action was premature, in respect 
the six months allowed to executors to account by the Act of 
Sederunt, 2Sth February, 1662, had not expired. The de- 
ceased Donald Munro died on 25th Maroh, 1869, and th« 
defender was only confirmed executrix on 6th May following; 
and the defender was, at the date of the action, engaged ia 
admiiiiitering tiie estate and i^ustlog the oUdms thereov, 
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Separatim. — ^The defender pled a right of retention under 
the ciromstances following: The deceased Donald Munro, 
for a period of upwards of three years before his death, was 
bed-ridden, and Uved m family with the defender. She, dur- 
ing the whole of this period, performed her father*B duties of 
gas inspector, and thereby obUdned for her father, from his em- 
ployers, a continuation of his salary (£50 per annum), which, 
otherwise, he would have lost. The defender further, during 
the whole of this period, acted as sole um-se to her invalid 
father, for all whidi the defender claimed to retain the sum 
which may hereafter appear to be the residue of the estate. 

The defender farther claimed to retain the said funds in 
virtue of tho document produced, and which was executed by 
her father with the intention of conveying his whole estate to 
her — at least the sums therein mentioned were conveyed to 
the defender, and these form nearly the whole estate. The 
deceased, before his death, delivered tins document, and his 
bank book therein referred to, to the defender. 

The document produced by the defender is as follows: — 

"29 Alston Stbkbt, 
"Glasqow, 25th March, 1850. 
"Pay to leaboUa Munro, or Bearer, the sum of sixty-five 
pounds seven shillings and eightpence sterling, with interest 
thereon to this date, on pr(^ucing my Deposit Book, No. 

66161. 

"(Signed) Donald Munbo. 

"(Signed) Wm. Bogle, 29 Akton Street, Witness. 

James Douglas, 29 Alston Street, Witnesb. 
" To the Managers of the Glasgow Savings Bank, 
"Wilson Street." 

The Sheriif-Snbstitute, having heard parties, gave effect to 
the first plea of the defender, and sisted process till the expiry 
of the six months. On that period having arrived, the cause 
was proceeded with, and the remaining ]x>ints disposed of in 
the following Interlocutor: — 

Having heard parties* procurators on the closed record and 
whole cause, Finds it admitted by both parties that the 
amount of the nett executry of the deceased Donald Muuro, 
their father, is as stated in the account No. 7, £12 lOs ll^d, 
subject to a further deduction of £15 due, but remaining 
unpaid to Dr Stewart, (No. 10) of process: Finds it admitted 
that the deceased died at Glasgow on 25th Mai-ch, 1859, 
intestate, and that the iiarties to this action are the whole of 
his children, and the defender has been decerned and con- 
firmed his executrix-dative: Finds, tliat the defender pleads 
retention of the whole executry, (1,) because she attended the 
deceased as nurse for a period of three yearn preceding his 
death, during which time he was bed-ridden. (2,) Because for 
the same period she discharged the deceased's duties as a gas 
inspector, and thereby secured to him the continuance of a 
salary of £50 per annum, which his employers paid; and (3,) 
because the deceased subscribed and delivered to the defender 
the cheque No. 5/1, on the GlaH{(ow Savings Bank, for 
£65 7s 8d, with interest, dated on the day of his death, 
together with his deposit book, intending thei-eby to convey 
his whole estate to her, at least the sums mentioned in tho 
cheque were so conveyed to her : Finds, with respect to the 
pursuer's claim for nursing her father during his protracted 
illness, and for discharging his functions as gas inspector, that 
although these were acts of filial duty, yet if actually' rendered 
and articulately stated, no absolute rule or principle of exclusion 
of such a claim exists; but finds that the defender has not 
produced any account or detailed statement of her demand, 
set^g forth either the predse dumtion of the services or the 
rates, and the entire amount proposed to be charged ; without 
tliese particulars it is impossible to allow the pursuer a proof, 
the pursuers having altogether denied the defender's services, 
as well as her right to demand reward, even if she could prove 
that she gave them : Therefore, before farther answers on this 
branch of the case, appoints the defender to lodge within tiix 
days an account embracing the details above mentioned, pre- 
paratory to parties' being heard thereon, and if sustained, in 
the view to a proof being thereafter allowed ; and in regard 
{o the dolencQ that the (statQ of tho d«cca9«d ^vas couveycd in 



the gift to the defender: Finds, that of this defence no other 
writing has been produced than the document No. 5/1 of 
process: Finds, for the reasons expressed in tiie following 
Note, that said document has not in law the effect of so 
transferring to the defender the sums contained in it, but is in 
substance and efifect a mere conditional mandate, ordering the 
bank managers, who held the sum, to pay it to the defender 
or bearer, on production of the deceased's deposit book: 
Therefore repels the defences so far as based on that plea, and 
appoints the case to bo enrolled for debate first Conrt day 
after the account aforementioned has been lodged. 

Note. — With respect to the first branch of the defence, that 
the defender is entitled to retain the executry ftmds in her 
hands in extinction of her claims for services rendenni her 
fath^, the pursuers have maintained that all such services 

given by a <mild living in family with her parent, as was tho 
efender's case, are ex pietate, and not in contemplation of 
reward; and, in addition, it was contended that even tho 
earnings of a child so circumstanced belong to the parent, 
Brsh. i. 6, 53. This point of contention is so &r justified by 
reference to the older authorities, and to the case of children 
during their earlier years; but latterly it has become esta- 
blished, that where the children have grown up, but remained 
with their parents in family, and were capable of earning an 
independent means of support, a legal presumption uises in 
this, as in the more ordinary case of other relatives, that if 
the services "were admitted or proved, then wages were due, 
unless it could be expressly shown that it was the agreement 
of parties that the board given should be held as satisfaction 
for the services rendered," 2 Frater Dom. Bel. p. 378. lliia 
writer cites several dedsions in confirmation, and thus con- 
tinues: "There ia no specialty with regard to the cases now 
stated that would prevent the application of the same principle 
to parent and child." "Where, for example, a ion ploughs 
his fotiier's furm and manages it» or a daughter keeps her 
£sther's shop or acts as a domestic servant, there does not 
seem to be any rule of law to exclude them from claiming 
wages for their services, just as in the same drcnmstanoea 
they would do against an uncle or aunt^" lb. p. 381. In the 

E resent case, before finally determining whether proof shidl 
e allowed or not, the account ordered will show the parti* 
culars of the dairo. It is subject of observation, however, 
that if the defender was of all the deceased*s children the only 
one on whom devolved the entire burden of not merdy keeping 
up the duties of his situation, and thns continuing to him his 
salary, but of tending and nursing him during his protracted 
bed-ridden illness — it would be inequitable to assume that tho 
pursuer's remaining children, who it is not denied had been 
forisfamiliated, should, after their father's death, demand aud 
receive three-fourths of his means, leaving only the remaining 
fourth to the defender. 

But adverting now to the plea that the deceased passed the 
whole of his property in gift to the defender by the writing 
No. 5, the Sheriff-Substitute may shortiy state his grounds for 
rejecting that as evidence of tho gift. And in the first place, 
he may observe that donations are not to be presumed, and 
must be proved ; in the next place, they cannot in the general 
I case be proved parole, and there is no proof tcriido, other 
: than is afforded by the said writing. It is maintained by tho 
I defender, however, thnt a legacy may jiass by an indorsed 
cheque, aud that in this instance, being not only the payee in 
the chetiue aud its custodier, but also of the relative deposit 
book, and so enabled to fulfil the condition of presenting the 
book before drawing the money, the defender has produced 
all the outward indications of gift, necessary legally to prove it. 
No authority has been cited which supports so broad a plea, 
but there are cases which establish this prindple, that dona- 
tions to take effect after the death of the donor, by indorsed 
deposit receipts and drafts, coupled vrith competent evidence 
of the donor's purpose, are effectiud. Illustrations of this 
prindple are to bo found in the case dted by the defender, 
SteeTa J>Uponec» v. Wcmy^, ISth Doc., 1793, Die. 1409, and 
also Reld v. Mitnc, 2Uth Nov., \>iQ% — I/ttine'a Deeieiona, p. 
! CO. lu the former case the deceased Geoi^e Steel granted 
; his promissory note for £5u0 to the defender Wemyss, dateil 
j IGth Feb., 1700, aud iiayable at Whitsunday then next, as a 
I consideration for services and trouble rendered by the latter; 
j these services consisted in assiBtiug to manage the deceased'n 
. lanu. On 7th June following — and after the jtromiuorif note 
I had/alloh dm -Mr Steel gavo the defender « draft on hi| 
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banker for £500, bat no reference wm mftde to the past doe 
note in the draft, alUaough Lord Cowan, referring to thia case 
in Bar$Uno v. In^u^ to be hereafter noticed, states, appa- 
rently on the anUkority of Sir Hay Campbell's papers, that 
the object of the draft was to provide for payment of the note. 
Mr Steel died on 24th June, after whidi the dnft was pro* 
seated for Ipayment by the defender, and refused. Where- 
upon Mr Steel's disponees broo^t a reduction of the note and 
drafts, bat the Lords sustained &e defence. In Reid v. Milne, 
a letter explaining that it was a gift, was deUvwed to the 
donee, along with a money draft, and tiie Court sustained the 
donation. But later cases place the question in a more 
dearly-defined Ught, and Bantow w. InglUf 5^ Deo., 1857, 
20 Sees. Cases, p. 230, is in some of its features not unlike the 

present. There a bank deposit receipt was indorsed thus 

" Pay Mr William Jnglis or order," just as here the cheque 
was drawn payable to the defender or nxder; there it was 
contended that the indonatioin was made as a donation to 
the defender's sister, and the receipt delivered to him to be 
cashed, so that the contents might be luuided to her; after 
the alleged donor's death, the money was uplifted from bank 
br the defender, and the validity of this donation came to be 
<mallenged in an action at Bsratow's instance, the judidai 
factcnr on the donor^s estate, and who acted also as feotor 
loco aiboetUit tot the deceased's brother and only zektiTe, 
against Mr Inglis and the banker who had paid the contents 
of the receipt. No written evidence of the gift was tendered, 
and the Court held that indorsation and possession of the de- 
posit recmpt did not per te oonstitote a donation, and that 
parole proof vnw, in the drcumstances, incompetent to prove 
that such was the object contemplated. But in the very re- 
cent case Madtensie v. Brodie, 24th June, 1859, 21 Sees. 
Cases, p. 1048, the law of the question now involved under- 
went consideration. A principal, if not Ae chief point, how- 
ever, which was decided was, that where a donation had been 
completely effected in the donor*s lifetime, parole proof of 
mandate to make the dcmation was competent m case of chal- 
lenge, but that if something remained to be done towards 
completi<»i of the donation, at the donor^s death, proof by 
witnessea was incompetent. Applying these decisions, then, 
to the drcumstances here, the defender stands in the position 
of a mere holder of a document, by the use of which she might 
draw the money mentioned in it, she " or the bearer " being 
named the payee. Now, poeseesion of such a writing is essen- 
tial if the defimder became donee of the money, but that is not 
enough. If the cheque was delivered to the defender in trust, or 
as the mere mandatory of her deceased father, she must equally 
have had the possession, as if the cash had actually been trans- 
ferred in gift. Her father died on the very day the cheque was 
drawn, and the defender was not enabled to uplift the money 
from bank. So that the gift of the cash was not completed, 
if it was ever so intended. The act of donation was not, and 
could not be completed by delivering the dieque to her, for 
such a method of making a gratuitous donation has been found 
ineffectual — there being no difference in the prindple between 
an indorsed deposit receipt, with an order on it to pay the 
heurer — and a cheque running in name of the payee or bearer. 
But reverse the state of matters, and let it be supposed that 
the defender had, since her father's death, contrived to uplift 
the money — which would make hers a stronger case — ^but 
even then possession of tiie cash would not have made her 
chance of success greater; she would still be found to prove 
competentip that she held the money as a gUt. Lord FuUerton 
in Benm ▼. M'Geoeh, 18th Nov., 1851, 14 Session Cases, p. SO, 
states this point plainly: "The mere fitct ^ money being 
placed by one party in the hands of anotiber is not held as in 
itself proof of donation, but that there must be some other 
circumstances corroboratiYe of the animus eUmandi, In other 
words, when donation is averred, the burden of proof lies on 
the party so averring." The defender, therefore, having failed 
to prove ecripto that her connection with tiie cheque was in 
the character of a. gift, the possession must consequently be 
Mcribed to agency or mandate, and her right to use the cheque 
fell with her father's death. It is not averred, in defence, that 
the deceased gave her the cheque as compensation for her ser- 
vices, so that no onorous consideration is pretended ; and the 
case she puts the Sheriff-Substitute has dealt with simfdy as 
an allegation on her part of a gratuitous donation. 
Both parties acquiesced in this judgment. 

Aa. Jab. Moerison. Alt. J. Looihabt. 
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Alexandxb Maxwell v. William Johitbtohb (Dixon's 

Trustee.) 

Beparation— Master and Servant.—^ workman emphpedin 
wheeling htUchet of ironetone from the pithead to the bing, 
along a gangway or platform. Jive feet two inches wide; 
the hutches being two and a half feet wide, and the height 
from the grounrl ten feet^ feU from the gangway, and was 
hurt. Damages daimedf upon the plea of culpa, tn rtMpedt 
the gangway should have been railed or fenced, D^enee, (1) 
That, in the drcumstances, there was no sudi danger as to 
infer culpa en the part of the matter; and (2) Thea the 
danger, such as it was, being patent, the workman must be 
presumed to have undertaken the riA. 

Opinion, that it is not relevant to relieve a matter from a 
daim of damages for injuries sustained by a workman— that 
the ridt was patent; bvt, hdd, that the absence of a railing 
did not, in the circumstances, infer culpa on the part of the 
employer. 

The fects of the case, and arguments of parties, are suffidently 
brought out in the Interlocutors of the Sheriffl : — 

BCaving heard parties' procurators, on the import of the 
conduded proof, and whole cause: Finds, that &e puivuer, 
on the 1 8th day of March, 1859, while engaged in the defen- 
der's service as a labourer, at the quarry pit, in pushing a 
loaded "hurley" or hutch of ironstone, from the mouth of said 
pit, along a wooden bridge or scaffolding towards the ironstone 
bing, fell from said scaffolding to the ground, ahdght of about 
10 feet 8 inches, whereby he was severdy injured by bruises 
in the loins and limbs, and also in the spine: Finds that the 
pursuer was engaged in his usual and lawful employment, as 
a servant of the defender, at the time of the aoddent, and 
that no culpa or carelessness on his part is dther alleged or 
proved : Finds that the scaffolding, at the pithead, was fenced 
and secured against the risk of acddent; but that, from the 
point at which the pithead scaffold terminates, on to the iron- 
stone bing, a distance of 65 feet, as Rhown on the plan. No. 
10 of process, the scaffolding or platform was entirely un- 
fenced on both sides thereof: Finds that the place at which 
the pursuer fell was on the unfenced portion of said scaffold, 
where the scafibld was five feet wide, the space occupied by 
the rails being 2} feet, and the rail being nearer the outer 
edge of the scaffold on the one side than it was to the other, 
so that on the nde to which the pursuer fell, there was only 
about a foot in breadth, between tiie flange of the rail and^e 
edge of the scafibld : Finds that> before the acddent occurred, 
the fore wheels of the hutch which the pursuer was pushing 
had gone off the rails, and as he was struggling to get the hutch 
back on the line— the wood of the platform being wet and 
slippexy at the time— his feet suddenly slipt, and there being 
no fence to protect him, he fell over the scaffi>ld to the ground 
below: Finds, in point of law, that where a htbourer is em- 
ployed in executing his master's work, he is entitied to rely 
that aU necessary precautions have been adopted for his 
safety and protection, and if an aoddent occurs, from the 
absence of such precautions, the master vrill be liable in 
dsmages for the result of such neglect, Macaully v. Buist df 
Co., 9th December, 1846: Finds, in the drcumstances of tiiis 
case, that blame attaches to the defender in not having had 
the scafifolding or platform fenced or railed, so as to prevent 
the parties in his employment from meeting with aoddents, 
such as the present: Therefore repels the defenoes, and de- 
cerns i^[ainst the defender for £40 sterling of damages, and as 
a solatium to the pursuer for injuries sustained by him: Finds 
the pursuer entiUed to his expenses, allows an account thereof 
to be lodged, and when lodged, remits the same to the 
depute^erk of Court, as auditor, to tax, and report, and 
decerns. 

Note.— The question arising in this esse has not been 
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touched upon in the variouB dednont recently prononnoed in 
the HooBc of Lords. Tliere i> no question here of a master's 
liability to a servant for the fault of a fellow-workman. The 
points contended for by the defenders, were. First, That the 
fencing of the platform was unnecessary, as there was no ruk: 
or, Secondly, That if there was risk, the risk was patent, and 
thepursuer accepted the employment, seeing the risk. 

With regard to the first of these pleas, the thori and timple 
answer seems to be, that the pursuer, against whom no chazge 
of reddessness is brought, did faU over the platform or 
scaffolding in question, and that if it had been properly fenced 
or ruled, the accident would not, and eovld not have hap- 
pened. The Sheriff-Substitttte has personally visited the pit, 
and inspected the jdatform, and so differenUy was his mind 
affected by its appearance, firom that of the defender's wit- 
nesses, that the surprise he felt was, not than an accident 
had occurred, but that such accidents were not of frequent 
occurrence. As no adequate idea could be formed from the 
plan lodged by the defender, of the risks to which the work- 
men are exposed, he felt it his duty to order a plan or sketch, 
to be prepared by a neutral party, giving a birdVeye view of 
the scaffold, and the plan prepared in consequence, No. 10 of 
process, has only confirmed his jnevious impression. 

The witnesses fw the pursuer — ^who are quite independent 
of both parties— concur in thinking such scaffialds duigerous 
when unfenoed, or at least safer when fenced. See in par- 
ticular King, the policeman's evidence, page 9; Dale's, page 
18; and Shiurpe's, page 17. 

Some of the witnesses for the defender, on the other hand, 
draw a distinction between what they call permanent and 
temporary scaffoldings. The fact that they consider railings 
or fences proper in the case of permanent scaffolds, is of 
some importance, seeing that the one from which the pursuer 
fell has been in eziBtence for several yean, and is lU^ely to 
continue, so that it seems to be as permanent as any erection 
about an ironstone pit usually is. 

If a fence makes a scaffold of this kind more secure, the 
master cannot get rid of bis obligation to take care "that all 
the necessanr precautions are made which human foresight 
can suggest (MaeauUjft case above referred to), and he will 
not relieve himself of this obligation, by calling the scaffold a 
temporary one. If the scaffold requires occasionally to be 
shifted, the existence of a railing would add littie, either to 
the trouble or expense of doing so, and even if th^e were 
greater, such considerations can have no weight where human 
Hfe is at stake. 

Another plea urged by the engineers examined for the 
defenders, was — that while it may be very proper to feuce 
such a scaffolding where either it is high, say 20, 30, or 40 
feet in height, or where the hutches are drawn by horses in- 
stead of men, seems equally fallacious. Granting that the 
greater the h/sight, the more danger there is of giddiness, or 
of the action of tiie wind, still different men are differentiy 
affected by sudi causes, and as there must be a certain risk 
(though a lesser one) in a scaffold 10 feet high, than in one of 
20 or 30 feet, the only safe rule to lay down is — ^that wherever 
tiie height is such as to be dangerous to life or limb, if a fall 
occurs, the scaffold must be fenced. 

Accidents from these platforms, fortunately, do not seem to 
be of frequent occurrence ; but as, in the chapter of accidents, 
a man will occasionally miss his footing and fall, when such 
an accident occurs, it is no satisfactory answer for the master 
to say — the height of the fall is only 10 feet — if it had been 
20 or 30 feet high, it might have made a difference. The risk 
of giddiness or of a slip cannot be gauged in this way. 

The propriety of fencing such scaffolds is not a new inven- 
tion hitherto unknown in the district. In most of the pits 
adjoining those of the defender, and similarly situated to the 
quarry pit, these scaffolds are generally substantially railed, 
particularly those at Eosehall, belonging to Messni Addie, 
and those at Cambroe, bebnging to Messrs Merry and 
Cunningham. King, the policenum, at page 10 of proof, 
Mary Wilson, page 11, James Dale, page 16, and others, all 
speak to this. Dale, in particular, who has been 42 years a 
miner, says, "All the pits in the neighbourhood, that I have 
seen, are fenced, with the exception of the pits at Calder, {i.e., 
the defender's pits,) at Airdrie also they are all fenced, indud- 
ing those of the Messrs Baird of Grartsherrie, in the neighboiu:- 
hood of Airdrie." Personal observation, on the part of the 
Sheriff-Substitute, enables him, in a general way, to verify 
the truth of these statements, so that he can only marvel at 



the unaccountable want of obaervation, or ignorance of the 
locality, displayed by the defender's witoesses on the sub- 
ject. 

The second plea urged for the defender, that if there was 
risk, the pursuer saw and knew the risk when he accepted the 
OTiployment, is plaunble, but unsound. In M'Neil v. Wal- 
laoe de Co., 7th July, 1853, the Lord Justice Clerk remarked, 
"That it is the paramount duty of ooalmasters, and persons 
engaged in such undertakings, to provide in every way for the 
safety of the workmen in their employment, against the risks 
and dangers which sudi employment invdves. And the 
Court hiu also hdd most justiy, that such masters must, by 
their precautions and arrangements, protect their workmen 
against the consequences of their own rashness and imfwu- 
dence — such workmen being proverbitUly reckless and care- 
less of danger." Here there was no rashness on the part of 
the pursuer, and it humbly appears to the Sheriff-Substitute 
that the master had not provided in the best way he could for 
the safety of his workmen against the risks and dangers of 
their employment. 

The argument of the defender, if carried to its logical con- 
dnsion, would free the master from responsibility, if he either 
appointed incompetent managers, or used imperfect madiinery, 
provided parties who engaged with him as servants^ could be 
proved to have known tins, when they engaged. 

The sum to be allowed in name of damages must always be 
of an arbitrary character in cases like this ; but as the pursuer 
was injured so fiur back as March last> and is stated still to be 
unfit for woric, although not likdy to remain permaaenUy in- 
jured, forty pounds seems a reasonable sum in the circum- 
stances. 

Under an appeal by the defender, the Shoiff pronounced 
as follows: — 

Having considered the appeal for the defender, and heard 
parties' procurators upon the Interlocutor appealed against^ 
proof adduced, and whole process, adheres to the findings in 
point of fact contained in the Interlocutor, as to the injuries 
sustained by the pursuer, and the mode in whidi the acddent 
happened : Finds it pleaded in defence by the defender, 1st, 
That the injury sustained by the defender was not oocadoned 
by any culpable neglect on tiie part of the defender; and 
2d, A denial that the bridge referred to, leading from the 
pithead, from which the pursuer fell, ought to have been 
railed or fenced, as alleged by the pursuer: Finds, that in 
addition it was strongly pleaded at the bar f<nr the defiander, 
in point of law, that as the pursuer entered into the employ- 
ment with his eyes open, and knew the nature of the work in 
which he was to be employed, and saw the hutch way in its 
unfenced state, he must be hcdd to have made up his mind, 
for the wages offered, to run the risk incident to the work, and 
had no claim against lus employer for any acddent whidi 
might occur in the prosecution of his employmoit : Finds, in 
ad^tion to the findings of the Sheriff-Substitute, that it is 
proved, in point of fact, that the gangway in question, frvm 
the {ntmouth to the ironstone bing, from which the pursuer 
fell, which is five feet two inches wide, and ten feet firom the 
ground unfenced, had been used by the pursuer, and other 
workmen at the [nt for a number of years, for conveying the 
hutches from the pitmouth to the bing, and that no acddent 
had previously occurred thereat, or at any otiier scaffolding 
similarly constructed: Finds it proved that the praotioe at 
other pitmouths, where ironstone or coals are in like manner 
conveyed from f^e pitmouth to the bing or place of deposit, as 
to fencing is various ; some having the gangway fenced, and 
others not, but that it would appear that the largest coal- 
masters, including the Messrs Baird of GartshOTrie, and Messrs 
Merry and Cunningham, have them fenced: Finds it proved 
that the danger incurred in travosing sodi a gangway un- 
fenced, increases with its hd^^t frmn tiie ground and exposure 
to the wind, and that there is no snflkient evidence as to how 
other gangways stand in these particulars, and upon these 
findings in point of feet: Finds, in point of law, that it is not 
relevant to relieve a master fit>m a daim for damages at the 
instance of a workman, who suffers injuries when in his em- 
ployment, to show that the risk was patent, and might have 
beoi percdved by the workman before entering into the esa- 
ployment, seeing that the workman is entitied to rdy on the 
protection of the law, whidi will sustain a daim for damages 
against the master, if he, or those for whom he is responsible. 
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have fiuled in aBing dae precautioiiB against the ooourrenoe of 
catastrophes, and have not adopted the ordinary and iHX>per 
measures incumbent on the master to secure the safety of the 
workmen : Finds, that the present case carries back, therefore, 
to the question, whether the mastw, or those employed by 
him, were deficient in the requisite care to provide for the 
safety of the workmen! Finds, that in the present instance, 
and especially adverting to the fact that, at the gangway in 
question, though in daily use foe a considerable numb^ of 
years, no accident had occurred, there are not sufiBcient grounds 
established in evidence to warrant the oondusion, in point of law, 
that the defender, or those for whom he is responsible, have 
been deficient in the requisite care and precautious necessary 
for tlie safety of the workmen : Therefore alters the Interlo- 
cutor complained of, sustains the defences, and assdlzies the 
defender from the conclusions of the action ; but, in the whole 
circumstances of the case, and especially adverting to the fact 
that this is the first case which has occurred of this description, 
and that the practice of fencing gangways, such as the one in 
question, though not universal, is frequent and pretty general 
in this part of the country: Finds no expenses due, and 
decerns. 

Note. — ^This case has no resemblance to the many cases 
that have lately arisen, especially since the decision in the 
Bartonahill Goal Company's case, where claims for damages 
have been brought by workmen against their em^oyers, upon 
the ground of defective machinery or gearing, and negligence 
on the part of persons put in authority over the men at the 
work. The complaint here is not that there was intufficieni 
machinery or gearing at the pitmouth, but a total want of the 
requisite securities or precautions. It \b more analogous, 
therefore, to cases which have often occurred of claims of 
damages brought against road trustees, or the owners of 
wrought-out coalpits, for injuries sustained, said to have arisen 
from the want of a requisite parapet to a bridge, or railing at 
a precipice, or fence at a pitmouth, or the like. In such 
cases, it is impossible to hold that the party injured has no 
claim of damages against the party charged with the manage- 
ment of the road or pit, merely because he aato the danger 
before he set out, or might hiftve avoided it by taking a 
different road, or putting a lamp in the carriage, or the like. 
The plain reply to such a defence is, that the traveller sets 
out, trusting to the safeguard of the law, which will make the 
pjurty responsible liable for the damage if due care has not 
been observed. Then, has due care not been observed by the 
defender in the present instance ? If accidents had repeatedly, 
or even more than onoe, occurred at the gangway in question 
from the want of the fence or railing, the Sheriff would have 
held that due care had not been employed, and affirmed the 
judgment. But as it has been proved that rut accident has 
happened to any of the workmen at this gangway at all, during 
a long course of years, that the hutches have been driven 
along it without a fence, or at any similar gangway, the 
Shenff cannot hold that such culpa exists, on the defender's 
part, as to render him liable in damages for the unfortunate 
accident that befel the pursuer, which appears to have arisen 
from his accidentally slipping his foot when the gangway was 
wet. 

The Sheriff-Substitute, who has very properly bestowed a 
great deal of pains on the case, and personally inspected the 
gaingway in question, says that it appeared to him the wonder 
was, not that an accident should have happened, as the one in 
tlie jnresent instance, but that such accidents were not more 
frequent^ and in fact of almost constant occurrence. But 
that opinion, how respectable soever, cannot outweigh 
the consideration that, in point of fact it hcu been proved 
no aeeidenct whatever had occurred tiU the one in the present 
instance. TiuB proves that ordinary care on the part of 
the workman was sufficient to guard against danger, how 
threatening or imminent soever in appearance. No one 
can see a mason or slater climbling a ladder on the outside 
of the building to three or four storeys high, or walking 
on the ridge of a roof of a building of several storeys, without 
feeling almost giddy at the sight, and expecting to see the 
workman so engaged precipitated before their eyes to the 
ground. But no one ever heard of a claim of damages being 
sustained, by a mason in the first case, against the builder, 
because there was not a rope attached to the ladder, to which 
he could have dung, or by the slater, in the second, because 
if there had been a wooden rail or fence at the edge of the 



roof, he would, if he had slipped his foot on the roof, have been 
hereby prevented from falUng to the ground. 

Act, A,Y. Ross. Alt, W. Burns. 
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John Jackson v. His Cbeoitobs. 

Cessio Bonorum — Collusion. — An Englishman came to SeoUand 
under heavy liabUities to English creditors. After some 
months* residence in Scotland, he applied for Cessio under the 
Act 6 and 7, WUl. IV., cap. 56, founding in his petition on 
an expired charge on a hill for £9 5s, of which sum £8 was 
for borrowed money, and the remainder for arrears of rent^ 
— Held, that the bill having been coUusivdy granted for the 
purpoH of enabling him to obtain Cessio, he was not in the 
position of a party etUitled to apply for the benefit of that 
process ets contemplated by the above Act, and applieation re- 
fused. 

The petitioner in this process was a woollen doth manufacturer 
at Hunslet, near Leeds. He came to Glasgow about January, 
1859, under liabilities to English creditors to a large amount. 
He lodged in Glasgow for a few months in the house of a 
person named Brown, and granted the latter a bill for £9 58, 
£8 of which, he stated in his examination, was for borrowed 
money, and the balance arrears of rent. The bill was at 
two months' date, but whether it was ante-dated he did not 
recollect. His reason, he stated, in applying for cessio was, 
tiiat he wished "to get settled with his creditors, and to return 
to Leeds." Brown was the only Scotch creditor, and he of- 
fered no opposition to the application. 

The opposing creditors urged a number of objections to 
cessio being granted. It is not necessary, however, to notice 
here more than the first, which was to the effect that the 
petitioner had no title to sue, in respect the pretended charge 
proceeded upon a protest which was taken and expede in 
terms of a collusive arrangement between the alleged creditor 
Brown and the petitioner, solely with the view of raising this 
action, and that the petitioner was, when the petition wan 
presented, in possession of the warrant of imprisonment. 

The petitioner's answer to the several objections urged for 
the opposing creditors was a denial. 

After hearing the parties' sgents, Mr Sheriff Morison pro- 
nounced the following judgment: — 

The Sheriff-Substitute having heard parties' procurators, 
and considered the deposition of the petitioner, and whole 
process. Finds the following facts to be instructed : — ^lliat, in 
the month of January or February last, the petitioner, who 
had carried on business in England, absconded from his 
creditors in that country, and came to Glasgow, where he 
took up his residence with George Brown, nautical instrument 
maker, at No. 9 Guildry Court, in that city, in whose house 
he has, with the exception of a night or two, lived ever since : 
That upon one or other of the following days, viz., 8th, 11th, 
or 13th of July last, the petitioner granted to the said George 
Brown, a bill at two months' date, for the sum of £9 &a: 
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Thai nid bQl waa Mite-dftl«d as hr back aa the eighth of 
May laat: That H waa protested, and a charge given to the 
petitioner thereon, at the instance of the said George Brown, 
upon the thirteenth day of the said month of Jmy: That, 
founding upon said cham^ the petitioner has nuaed tlie 
present proisess of eemo bonontm, in whidi appearance has 
been made, and objections talien by certain of ms creditors: 
That an the crediton of the petitioner, with the exception of 
the said George Brown,, who does not oppose the present 
application, are English: That at the diet of the exaounation 
of the petitiotter, he had in hia posses s ion, or onder his con- 
trol, the extract registered protest of said bill, and that no 
steps haye been taken against him with a view to his inoar^ 
ceration: That the gentleman who acts as agent for the 
petitioner, acts also. as agent for the said George Brown, the 
creditor using diligence: Finds, that in these oircnmstanoes, 
the said bill was granted, and diligence raised thereon, in 
▼irtae of a collusive arrangement between the petitioner and 
the said George Brown, toad that the preeent application has 
not been, honaJSde, presented by aparty in the dtuation oon- 
tsmpbted by the statute 6 and 7 Will IV., chap. 56: lliere- 
fbn sustains the first objection for the defenders, refuses the 
prayer of the petition, dismisses the action, and decerns. 

The petitioner appealed to the principal Sheriff, but his 

Lordship adhersd, adding this note to his Interlocutor: — 

Tota materia p er t ptela, as summed up in the distinct Inter- 
locutor of the Shenff-Substitute, there is here & prima faeU 
ease oi the pursuer having cdlosively come down finom Eng- 
hmd to Scotland, where he had no creditors, and signed the 
bin for £9 5s to Brown, founded on as the warrant for the 
JUU, in order to get hixnaelf whitewashed by a Scotch ceesio, 
and then return to England. The foct of the same agent 
actinff for the creditor and the debtor is not condusive of 
oonunon; but it ia a atrong element in the case, as are the 
foots of the pursuer, with the intermission of one night, stin 
lodging with Brown, and that a cautioner is brought forward, 
whom the pursuer says he does not know, and never saw. 

Ad. J. L Lavo. Alt. T. G. Wbioht. 



18th Fsbbuabt, 1860. 

SHERIFF COURT, GLASGOW. 

(Mm Shkbiff Smith.) 



Abchibald Laubix v. David Raisidi. 

Summons — ^Relevancy — Slander. — In an action for damage$ 

for dander, the tummong bore that the danderoui t x pi tu ume 

had heen used in fhepretenee of certain penom therein natned, 

and dengned a» "retiding in QlaegoWf'* and "within their re- 

tpeetive placet of huiinett in OUugow." None of the namet 

of the partiea appeared in the CRaegow Direetory. — ffdd, 

tJtot the purtuer had not eondeteended mf^fieiently on the 
pertont to wAom, and the places where, the dander was emitted, 

and twnmona ditmiseed. 

Tan was an action at the Instance of Archibald Lauder, re- 
fdding in Cook Street of Glasgow, against David Raeside, 
potato merchant, Glasgow, conduding for (Ist) the sum of 
£t 8s, being one week^s wages firom the 3d day of October, 
1859, the defender having, upon the 4th day of October, dis- 
missed the pursuer from his employment without any just or 
reasonable cause; (2d), the sum of £1 5s, being the commis- 
sion due to the pursuer for 100 barrels or casks purchased by 
him for the defender at a sale in Glasgow in the month of 
September preceding, at 8d per banrd or cask, commission; 
(3d), the sum of £20, in name of damages, and as a solatium 
for the injuries sustained by the pursuer in his feelings, cha- 



raoter, and reputation, in oonsequenoe of the defender hav- 
ing, on the 27th, 29th, and 80th days of September last 
(1859), said and ■sawtwd to James Pender, carter, Glasgow, 
TnUiam Hacfiulane, carter, Glaagow, WiUiam CampbeU, re- 
aiding there^ and Mra Caniok, alao reaiding in Glaagow, and 
aeveral other parties, that he (the purauer) waa a tiuef, and a 
oommon thief, and had add to varioua parties his (the defen- 
der's) potatoes in quantities of four and six bags, and thai he 
had uplifted the price of the same, and appropriated the money 
to his own use and purposes; said expressions and ai^iernons 
having been used by the defender to the fbresaid partiea in- 
dividuany and reapectivdy within their reapective plaoea of 
bunneaa in Glaagow, without provocation on the part of the 
purauer, and without probaUe cauae. 

The defence minuted for the defender waa prdiminarp — 
the action waa irrelevant aa laid on the merits. 

The Becord having l>een doeed, the defender pleaded in 
aupport of hia preliminary defimoe— 

1. The firat eonduaion in the aummona (for wagea) cannot 
be auatained, becauae the pursuer does not libd in what capa- 
dty he was engaged, how he was entitled to wagea; the daim 
waa not auiBdentiy apedfic 

2. The aecond eonduaion doea not aped^ any contract or 
agreement whereby the purauer waa to reodve commiaaion for 
purchasea made on defeoder'a account. Ihe Hbel, moreover, 
aasumea the pursuer to have been a serv at tt in the defender's 
employmeni at the date when the alleged eommiseion was 
earned; (^ pursuer would then be entitled to both vrages 
and commission if the Ubd was to be sostained. 

3. The C(mdndon for damages for aneged slander cannot be 
sustained, in respect it does not state distinctly the place 
where and in whose pr e sence the aUeged slanders were uttered. 
Hie designation of a party "reaiding in Gbuqgow" waa too 
vague. None of the partiea named were in the Glaagow 
Directory. The averment that the danders were laaued at 
the reddencea of the parties named was just equivalent to 
saying they had been issued in Glaagow, whidi waa undoubt- 
edly too vague. The folsity of the slanders was not averred 
by the pursuer. 

The pursuer then withdrew the two first condudons of the 
aummona, and argued in anpport of the third. 

The purauer had inaerted in hia libd aU that waa eaaentaal, 
the datea of the alandera, the peraona before whom they were 
emitted, and the placea where; perhapa the place waa broadly 
enough put in aaying Glaagow, but he contended it vras 
sufficient. 

The Sheriff-Substitute having taken the ease to aviaan- 
dum, pronounced the following Interlocutor: — 



Having conndered the preBminary pleas for the defendn*. 
and havhig heard parties procurators ti^ereon, finda in law 
that in aU actions for slander it is necessary thai the pursuer 
should specify distinctly the time, the place, and thepereons, 
when, where, and to whom the words were uttered: F^ds, in 
fact, that in this case the pnrsaer does not state tbeplaoe or 
places where the words complained of were used: Therefore 
sustains the third preliminary plea, and in respect the defen- 
der at debate withdrew the first two condudons of the sum- 
mons, dismisses this action: Finds the defender entitled to ex- 
penses, of which aHowB an account to be given in, and remits 
the same to the auditor to tax and report, and decerns. 
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The pannier having appealed, tlio Sheriff pronounced the 
following Interlocutor: — 

Having heard parties' procuratom under the punraer^s ap- 
peal upon the Interlocutor apjiealed against, and preliminary 
pleas, adheres to the Interlocutor complained of, and in so far 
as the finding as to the necessity of the dates, places, and per- 
sons to whom the slanderous eipressions were used, being 
specified on record is concerned: but Finds that the defect in 
any of these particulars may still be remedied by an amend- 
ment of the summons under a proper finding of expenses: 
Therefore recalls, hoe ilatu, the Interlocutor complained of, 
opens up the reccod, and remits to the Sheriff-Substitute, upon 
condition of the pursuer paving two guineas of interim ex- 
penses to the defender, and the same being marked as paid on 
the Interlocutor sheets, to allow the pursuer to amend his sum- 
mons to the eflfect of stating on the margin thereof the tim«i and 
places, as well as the parties to whom the alleged libellous words 
were uttered, and also the words that the said expressions 
were false, and remits to the Sheriff-Substitute thereafter to 
adjust and dose the record of new in common form, and to 
proceed further in the cause as to him may seem just. 

The pursuer having failed to make payment of the interim 
expenses awarded, the Sheriff-Substitute, on 25th Jan., 1860, 
renewed his Interlocutor dismissing the action. 

Ad, J. lyOLIS. Alt, J. LOCKHART. 



17tu Fkbbuaut, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb SHSBirF Suitu.) 

RiOHABO WlLUAMS & CO. V. T. & W. N£\\XAKDS & Co. 

Principal and Agent — Sale — ^Mora. — An agent, teho had been 
tHtirueted to purchase goods, failed to i)ay the price, although 
he had received the same from hia principals, and represented 
to them that it had been paid, — ffeld, that the sellers, although 
they had accepted partial payments from, and given dtlay to, 
the agent after tJie usual term of credit, and made no inti- 
mation to the principal purchasers for siv months after the 
sale, were entitled to recover fi*om them, 

Ik this action the pursuers and their mandatories sue the 
defenders for payment of the sum of £97 19s lOd, for goodd 
sold by the principal pursuers to the defenders, and purchased 
by the defenders through their agent, Richard Richmond, 
commission agent, Manchester, per account annexed to the 
summons. 
In their oondescendeuce the pursuers aver — 
That the defenders, who are Glasgow merchants, employed 
Richmond to purchase goods for them as their agent in Man- 
chester, and that on several occasions he purchased goods 
firem the pursuers, and these goods were invoiced to the 
defenders. That the receipts granted for payment of these 
goods bear the prices to have been paid by the defenders, 
though the money was in most instances handed to the 
pursuers by Richmond, as the defenders' agent. That on or 
about 10th May, 1857, the defenders, by their said agent, 
ordered from the pursuers the goods specified in the account 
annexed to Che summons, at the prices therein mentioned; 
which goods were, on or about that date, delivered to their 
said agent on their behalf, and were received, or used, or 
^iapOMd of by tho defenders in the course of their busiuoas. 



An invoice of the goods was made out in name of the defenders, 
and handed to their said agents for them. 

That the various payments noted in the account were made 
to account of the price of the goods, and the receipts therefor 
bear that the payments were made by or on behalf of the 
defenders as the real debtors. 

The defenders were called upon to produce the receipts 
referred to iu the condescendence, and all letters and oorre* 
spondence between them and their said agent, having reference 
to the transaction in question, or to his relations with the de- 
fenders. 

In answer to these statements, the defenders state that they 
occasionally employed Richmond to purchase goods for them 
in Manchester, and that by letter dated 11th March, 1857, 
they instructed him to purchase the goods, the price of which 
la sued for. 

That Richmond sent an invoice of the goods in his own 
name, and, by the defenders* instructions, drew on Alexander 
Howden & Sous fur the price and charges. He thereafter, on 
13th June following, received from the defenders the balance, 
amounting to £7 2s. The bill was retired at maturity. 

That the defenders were not aware that the pursuers had 
wAd the goods to Richmond, and it was not till the month of 
November following that any intimation was made to them 
regarding the same. On the other hand, the pursuers knew 
that Richmond had been employed by the defenders to make 
the purchases ; but they sold the goods to Richmond alone, 
and on his credit, and elected to take him as their debtor. The 
goods were sold to Richmond on the usual terms, viz., payment 
at ten days or a month, with a discount of 2^ per cent, if 
payment be made within the former, and Ih per cent, if 
delayed tUl the latter period. 

That prior to the sale of the goods iu question, the pursuers 
had sold goods to Richmond, who purchased on the defenders* 
instructions, and in these cases the price was paid by Rich- 
mond. Subsequent to this sale the defenders instructed Rich- 
mond to buy on their • account, and he advised them that he 
had made purchases, but he did not give the sellers' names, 
and the defenders did not know from whom he bought. The 
prices of the goods purchased, both before and after tiie sale in 
question, were, with Richmond's charges added, in every in- 
stance paid immediately by the defenders to him until 
August, 1857. For all the goods (being three lots) purchased 
by Richmond for them, and delivered after that date, the de- 
fenders paid the sellers direct. One of these lots of goods had 
been purchased by Richmond from the pursuers. On 6th 
November he sent the invoice, and the defenders remitted the 
pursuers the price, less discount. 

That in the pursuers' letter, acknowledging receipt of this 
remittance on 14th November, they said, " There is a balance 
of previous account owing to us, which Mr Richmond promised 
to pay us." This was the first intimation the defenders re- 
ceived of any claim the pursuers had against Richmond. On 
1st March, 1858, the pursuers, for the first time, sent tho 
defenders a statement of their claim, from which it appeared 
that the goods had been furnished on 19th May, 1857; that 
the pursuers had accepted the following partial payments firom 
Richmond— .UOO on 29th May, £150 on I4th Jolyj and £7Q 
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on llth Angvisk, 1857. ThcM paymento were aooepted by | 
the ponneni on the knowladge ^baX the goods had been 
pnrnhMird by Rinhmond, m agent for the defenders, and at a 
time when the pursners* terms were payment within ten days 
or a month, with the disooont aUeady mentioned. 

The defiBoders, on these grounds, repudiated the daim, and 
stated that by the time the pursuers made thmr daim pay- 
ment oonld not be recovered from Bichmond, and a proof was 
led, the tenor of which wiU be gathered from the Sheriff- 
Snbstitnte's Interlocutor. A oonespondence and receipts were 
produced, instructing the employment of Richmond by the | 
defenders, and the payments made by them to him. 

The conclusions of the libd were restricted to £47 lOs lOd, 
the pursuers having inadvertently omitted to credit the de- 
fenders with a sum of £50 paid by Richmond. 

The pursuers pled (1.) that the goods having been purchased 
by the defenders' duly authorised agent in their name, and 
having been received by them, they are liable for the price; and 
(2.) That payment by the defenders to their own agent 
eaonot be held to be payment to the pursuers, who never 
elected to take him as thdr debtor. 

The defenders' pleas were (1.) that the pursuers, knowing 
that Richmond made the purchases of goods in question, as 
•gent for the defenders, elected to take him as their debtor. 

(2.) The defenders having in the regular course of desliog 
paid the price to Richmond, with whom they transacted, are 
not liable to the pursuers. 

(3.) The pursuers having, without the knowledge or consent 
of the defenders, and long after the usual term of credit, given 
credit to, and accepted partial payments from, and treated 
Biohmond as their debtor, are not entitled to recover from 
the defenders. 

Parties having been heard, the Sheriff-Substitute pronounced 
the following Interiocutor: — 

Havine resumed considenition of this process, with the 
proof and productions, and having heard piuiies' procurators 
thereon, in fiftct, finds that the defenders, who are merchants 
in Glasgow, in the year 1855 employed Richard Richmond, 
oommlBsion agent in Manchester, as their agent there, to 
purchase goods for them: Finds that, in the spring of the 
year 1857, tiie said Richard Richmond, as agent for the de- 
fenders, ordered from the pursuers the goods specified on the 
account annexed to the summons, at the piioes therein men- 
tioned, disclosing at the time that he was merely an agent, 
and tiubt Uie defenders were his prindpals in the transaction; 
that on 19Ui May, 1857, sud goods were delivered to the 
said Richard Richmond, as agent for the defenders, who 
aftorwards disposed of tiiem in their business: Finds that the 
pursuers entered the sale of said goods in their books as made 
to the ddenders, per Richard Richmond, and sent the invoice 
thereof to Riehm"^«^, as agent for the defenders: Finds that 
the pursuers sold said gomls on their usual terms, viz., pay- 
ment in ten days, or a month at latest, with a discount of 
2} per cent, should payment be made within the former, and 
of 14 per cent, at the latter period; and that on 23d May, 
four days after the sale, Richmond, by instructions from the de- 
fenders, drew a bill of exchange for the price of said goods and 
charges on Messrs Alexander Howden k Sons, the defenders* 
Iiondon agents, which was accepted and retired at maturity; 
and on 1st June Richmond sent the defenders a statement 
showing a balance of £7 2s due to him after crediting the 
junount of the bill so dravm, which balance defenders paid 
him on 13th June, 1857: Finds that the correspondence in 
process proves that Richmond led the defenders to believe 
that he had settled with the pursuers for the price of nid 
goods by the proceeds of said bill and amount remitted, within 
^e stipulated period of payment, l^ut Richmond di4 not pay 



the pursuers the price of said goods, whidi amounted to 
£417 19s lOd, within the stipulated period. He paid £100 
on 29th May, £150 on 16th July, and £70 on llth August, 
and £50 on 21st August, leaving a balance of £47 19s lOd, 
being the sum sued K>r as restri^ed by minute No. 32 of pro- 
cess: Finds that the pursuers took said partial payments from 
Richmond without communicating with the defenders, and re- 
peatedly applied to him personally for payment of the balauce, 
and wrote nim on 10th Aueust, 1857, 5th December, 1857, 
and 27th Jan., 1858, urgentiy asking payment, and threaten- 
ing to apply to defenders, but they gave no hint even to the 
defenders that any balance was due till 14th November, 1857, 
nearly six months after the sale: Finds that, prior to the 
transaction, Richmond had more than once purchased goods 
from the pursuers as agent for the defenders, and had regu- 
larly paid tiie pursuers their price when due; and that subse- 
quent thereto, on 6th November, 1857, the pursuers sold 
goods to Richmond as agent for ihe defenders, but on this 
occasion ddfenders themsdves paid the pursuers: In law, finds 
that the pursuers, wdl knowing when they sdd the goods in 
question to Richmond, that he piurchased them soldy as an 
agent, and that the defenders were the mrindpals in the 
transaction^ by their conduct in giving Richmond credit be- 
yond the stipulated period, and by never applying to the de- 
fenders till long after this period had expired, and after the 
defenders had settled with Richmond, must be hdd to have 
dected to take Richmond as their debtor, and cannot now 
sue the defenders: Therefore sustains the defences, assoilzies 
the defenders, finds the pursuers liable in expenses, allows an 
account to be given in, and remits to the auditor to tax and 
report, and decerns. 

The pursuers lodged an appeal, and the Sheriff sustuned 
the same in the following Interlocutor: — 

Having resumed consideration of this process, along with 
the appeal for the pursuers, and considered the Interk>cutor 
appealed against, closed record, proof adduced, productions, 
and whde process, with whidi avizandum was made, after 
hearing parties orally imder the appeal, affirms and adheres 
to the findings in point of fact contamed in the Literlocutor 
appealed from, but on the findings in point of law, finds that 
the pursue, havincr contracted with the defenders, through 
the medium of lUdimond, who was the defenders' agent in 
the sale of the goods libdled on, are entitled to enforce pav- 
ment of the balance of the price of the goods admittedly sdd 
through Richmond from the defenders, and are not liable to 
have their cldm for the said balance defeated by any payments 
which may have been made by them to their own agent, 
Richmond, misapplied by him, and not paid over to the pur- 
suers: Finds it not denied by the defenders that the balance 
sued for is due, if the monies paid over by them to Richmond, 
and misappropriated by him, are not taken into account: 
Finds that there is no evidence adduced to show that tiie pur- 
suers bad made their dection to take Ridmiond, the agent, as 
their debtor for the goods, and to relieve the defenders from 
the price, but that, on the contrary, it is proved that at the 
time of tiie purohase, the pursuers, both in tneir day-book and 
ledger, debited the defenders as- their real debtors, and incur* 
red no undue delay in demanding from the defenders pay- 
ment of the balance sued for after their agent, Richmond, had 
fiidled in making the promised payments: Thc^ore alten the 
Interlocutor complained of, repds the defences, decerns against 
the defenders in terms of the condusions of the Ubd as re- 
stricted by the minute No. 32, to £47 19s sterling, with in- 
terest, as libdled: Finds the pursuer entitled to expenses, of 
which appoints an account to be given in and taxed by the 
auditor, reserving to the defenders their daim of rdief against 
tiie party Richmond, and to him his defences as accords, and 
decerns. 



Ad, JoHK Naibkith. 



AU, T, O. WuoBT. 
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28th Fbbbuabt, 1860. 
SHERIFF GOUBT, GLASGOW. 

(Mb Sexbut Beix.) 

Sali Aim Makdatobt v. MIvttbi, Hooo & Go. 

FjrooeM — Sapplemsntary Action — Competenoy. — Tke pwnm&t 
hairing romd an cuiiim for payment of goodi totd to ih$ 
dtfenden ikroy^h ikrir ageiU, a proof wu Ud and ajudg- 
meni prenovneed hy the 8her\f-ShibttUtUe astoUnng the 
d^enden, Tke purtuer thereupon rented a euppfetnentary 
action alleging thai the goodt being hie property were appro- 
priated by the drfendere. — ffeld (1), that this ground of 
action vae not ineoneietetU with ike former; and (2), QuU (he 
eupplementary action wcu competent, notwithttanding that the 
record had been doted, and judgment pronounced by the 
Sher^'Subititute in the original action. 

This ia m lapplementary action raised in tiie following <nr> 
oomstances: — ^The pursnen in tbe principal action sued the 
defenders for tiie price of certain goods, on the allegation that 
the same had been purchased from the pnrsaers by a party, 
Walker, as agent for the defenders, and had been deliyered to 
theuL The defence to this daim was, that Walker was not 
the defenden' agent in the purohaae, that he acted for himself, 
and that the defenders acquired the goods firom him. 

After certain procedure in the original action, the Sheriff- 
Substitute pronounced judgment, assoilzing the defenders with 
expenses. Before this Interiooutor became final, the pursuers 
executed the present summons, in which they conclude that 
the two actions should be conjoined, and that in the conjoined 
actions decree should be pronounced for the sum sued for, 
"for the reasons stated in the foresud action, and also or 
otherwise as the price and value of the said goods which, being 
the property of the principal pursuer, were appropriated and 
converted by the defenders to th«r own use." 

The preHminary defence stated was, that the action wai 
incompetent. 

(1.) Because the grounds of action and conclusions are 
inoonristent with those of the original summons. 

(2.) Because in the principal action final judgment has been 
inronounced by the Sheriff-Substitute. 

(3.) The action as laid is irrelevant. 

The Sheriff-Substitute sustained the defence in the following 
Interlocutor: — 

Having heard parties' procurators, and reviewed the pro- 
cess. Finds that not only was the record closed and a proof 
led ad longam by both parties in the original action, in refer- 
ence to which the present has he&a. raised as supplementary, 
bat the said original action was debated before tiie Sheriff- 
Substitute, and a judgment thereafter pronounced by him 
upon the whole cause, assoilzing the defenders, in respect of 
the pursuers having failed to instruct the grounds of action 
libelled before the present action was brought: Finds that the 
general rule is, that a supplementary action, if otiierwise com- 



petent^ may be brought at any time before the record is dosad 
in the orij^nal action ; and iJthough in certain instances the 
Court has gone farther than this, and entertdned a supple* 
mentaiT action, even after the record had been dosed in the 
original, there seems to be no precedent fior allowing sudi 
supplementary action after proof has been led and judgment 
has been pronounced in the first, the more especially if, as in 
the present instance, the ground of action set forth in the 
supplementaiy summons is inoonsbtent with thatonwhidi 
the original has proceeded: Finds, that if hi sudi circum* 
stances, and at so advanced a stage, a supplementary action ia 
to be entertained, a pursuer against whom an tuolavourable 
judgment has becoi pronounced, misht always attempt to gat 
the better of it by the side-wiud m a supplementary action, 
introducing a new narrative of facts, and new media condih 
dendi, whereby much confusion would arise: Finds that the 
proper remedy of the pursuer here, if he fuls in his original 
action, seems to be to obtain a reservation of his right to sue 
on a new ground, instead of attempting to mix up a new 
action with one already exhausted: Therefbre sustains tha 
first and second preliminary defences, and dismisses the 
action, finds the pursuers liable in expenses, of which aUowi 
an account to be given in, and remits tiie same to the auditor 
to tax and report, and decerns. 

Note. — ^In the case otShedden, February 9, 1850, it was 
admitted to be law ** that the statements in a sopfdementary 
gammons must be consistent with those in the original — that 
they must not be inconsbtent with, or contradictory of these 
statements — and that if they are so, the summons is not sup- 
plementary — that it is then necessarily, from its very character, 
an independent and separate summons, and if it is to remain in 
Court at all, it must be taken as an orinnal action, and dealt 
with as such only." In the case of M*i)ougaU, February 25, 
1829, whidi was an action for slander, the aUegaticm in the 
original summons bdng that the defender was an "dder," tiie 
Court refused to allow, as inconsistent with tiiis, an iJl^gation 
in the supplementary summons that he was not a " r^ularly 
ordained elder." Now, here the aDMfation in the original 
action, which has already been decided by the Judge primes 
inttanliee was, that a sum of money was due for goods sold 
and delivered, whereas the allegation in the supplementary 
summons is difierent and inconsistent, being that the sum u 
due for goods taken possession of by the defenders without 
any contract of sale. Such a change is not within the legiti- 
mate compass of a supplementary action at the stage to wfiob 
the first has now arrived. 

The pursuer having lodged an appeal against this Interioca- 
ior, parties' procurators were heard thereon before the Sheriff- 
Frindpal, who sustained the appeal, and rendtted the snppla- 
mentary action to the original process, to be conjoined there- 
with. The following is his Interlocutor: 

Having heard parties' procurators under the pursuer's appeal 
upon the Interlocutor appealed agMnst^ and whde process, 
finds that the grounds and condosions of the present supple- 
mentary action are not contradictory, either in fitct or law, to 
those of the original action, but are only intended to present 
an alternative view of the same facts, on one or other of these 
grounds, as applicable, just as in a criminal indictment^ 
charging alternativdy tiieft and reset of theft, the same fiftots 
are stated alternatively in the same Ubel under these opposite 
denominations: Therefore recalls the Interlocutor compli^ed 
of, dismissing the present action as contradictory to the original 
action, sustains the same, and remits this action to tiie original 
action to be conjoined therewith. 



Act, John Naismith. 



AU, JOHW BOTD. 
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3d and 4Tn June, 1859. 
COUBT OF CHANCERY. 



Bbistow r. Whitmore. 

Merchant Shipping— Lien of Master on Freight. 

The master has no lien over the freight for disbnrBe- 
ments made by him, or for his relief from personal obliga- 
tions undertaken by him in fitting oat and provisioning 
the vessel for the voyage, by which the freight was 
earned. 



8th Jcly, 1869. 
VICE-CHANCELLOR WOODS COURT. 



The Patent Ttpe-Foundino Company v. Richabd. 

Specification of Patent — Uncertainty. 

In the specification of an invention, consisting of the nse 
of old materials, but in new proportions, the patentee 
stated what he considered the best proportions, but added 
that he did not limit himself to these precise proportions. 
Held^ that the specification was not bad on the ground 
of uncertainty. 



COURT OF EXCHEQUER. 

Abraham v, Reynolds and Another. 

Master and Servant— Injury to Servant— Volunteered 

Assistance. 

A SOLD to B some bales of cotton, which were in the 
upper story of a warehouse. B employed C to see it 
weighed, and lower it by means of a rope into a cart, 
which he contracted with D to provide for it, who sent 
his servant E for that purpose. In lowering one of the 
bales, the rope broke through the negligence of C, in 
consequence of which the bale fell on E, and injured 
him. Held (1) That E might maintain an action against 
B. (2) That E was neither a fellow-servant of C, nor a 
volunteer engaged in the same work. 



COURT OF CHANCERY. 



Venning r. M'Cubbtn & Llotd. 

Robertson, who carried on business in Scotland as well 
as in England, assigned to Venning certain policies of 
insurance, of Scotch Insui'ance Companies, on his own 
life. His estates were afterwards sequestrated under 



the Scotch Bankrupt Acts, and M^Cubbin was appointed 
trustee. Robertson's death subsequently took place, and 
the trustee arrested the amount of the policies on letters 
of arrestment, juriMdictumia Jundanda cat»a, against 
Venning, in the hands of the Insurance Company in 
Scotland, and raised an action of Court and Reckoning 
in the Court of Session, in which Venning entered ap« 
pearance and lodged defences. Venning subsequently 
commenced proceedings in Chancery, in England, against 
the trustee and the Insurance Co. An order was made 
in the English suit, in which the trustee appeared, that 
the money should be paid into Court, but without pre- 
judice to the Scotch proceedings. On motion for decree, 
Venning was declared entitled to a lien on the policy, 
and an account was directed to be taken of what was 
doe to him under his assignment. The parties attended 
before the Chief Clerk, who found that the amount due 
to Venning exceeded the sum payable under the policy, 
and upon his certificate the Vice-Chanoellor ordered the 
fund in Court to be paid to Venning. 

Held, on appeal — that the decree directing the inquiry 
was erroneous — ^that the proceedings in Chancery should 
have been restrained until the Scotch suit had been de- 
termined; but as M^Cubbin had been guilty of laches in 
prosecuting his appeal, and had somewhat acquiesced in 
the proceedings before the Chief Clerk upon the inquiry, 
that the appeal must be dismissed. 



2d November, 1859. 



COURT OF COMMON PLEAS. 



Law v. Parnell. 

Bill of Exchange — Bank Manager — ^litle to Sue. 

A party who was indebted to a Joint-Stock Banking 
Co., indorsed in blank, and handed to their manager for 
their behoof, the acceptance of a third party. HM^ that 
the manager was entitled to sue upon the bill. 



24th & 25th November, 1859. 
COURT OF COMMON PLEAS. 



Ramosotte V, BowRiNO & Arundell. 

Principal and Ageut^Concealed Principal. 

Where a principal conceals himself, and allows his 
agent to hold himself out to the public as the owner of 
his goods, and the agent enters into an arrangement 
with a third party, his own creditor, whereby he trans- 
fers the goods to his creditor in extinction of his own 
debt — Held, that there was no contract of sale, under 
which the principal could sue for the ^nce of the goods. 
Doubt expressed whether the principal could sue for 
reeovery of the goods themselves- 
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88tb Fbbbuabt, 1860. 
SHSBIFF COURT, GLASGOW. 

(Mr Shibiff Bell.) 

John Millkb (RoBB'a Troatee) v. Wilbon & Eblso. 

Bankruptcy— Preference— Reduction.— fleW, that in (he 
circumstances^ certain hiUs indorsed hy (he bankrupt to 
the defenders^ within sixty days of bankruptcy^ were so 
indorsed in the ordinary course of trade, and not in 
payment or security of prior debts, and that the in* 
dorsations were not reducible under (he Statute 1696, 
cap, 6. 

In this action the pursuer, as trustee for behoof of the 
creditors of Donald Ross, junior, concludes for reduction 
under the Act 1696, cap. 5, of eight bills indoxsed by 
Rofli to the defenders. From the statement of the 
pursuer, it appears that in August, 1857, Roes granted 
to the defenders his acceptance for £402 10s, and that 
that bill became due 2«0d November following. That 
during the months of October, November, and Decem- 
ber, 1857, and January, February, and March, 1868, 
Ross was in utterly bankrupt and hopelessly insolvent 
circumstances, or at least vergens ad inopiam, of which 
he was at the time perfectly aware. That a few days 
before Rosses acceptance to the defenders became due, he 
wrote from London to the defenders in the following 
terms: — 

"Owing to the Western Bank being shut up, with 
whom I have kept my account ever since I have been in 
trade, I will be obliged to ask you to get my customers' 
acceptances discounted for me to the amount of my bill 
to you, due 23d inst. (£402 lOs). When I left home I 
did not expect to be obliged to trouble you in this mat- 
ter, and as it will be the middle or latter end of next 
week ere I get home, I must lay the little burden upon 
you. 

"I have sent out bills for acceptance which ought to 
cover the amount of the bill, but should there be a little 
to make up, perhaps you will oblige me with it for a 
few days. 

. "Trade nearly at a stand still in the provinces; al- 
though the retailers are, up till the present time, doing a 
&ir amount of business m their shops, still they are 
acting very cautiouslv in their buying. Meantime, I 
remain yours truly, (Signed) Donald Ross, Jun. 

"Mr Allan will hand you bills on Monday.'* 

On 21st November Ross wrote from Leeds to the 
defenders as follows: — 

"As advised in my letter from London (of Thursday), 
I now hand you acceptances, amounting together to 
£419 10s, which I will thank you to discount and hand 
the proceeds to Mr Allan, to enable him to retire my 
acceotance to you, due on Monday. 

"I have my LO.U. to you for £100 in view, and hope 
to retire it in a few days, bein^ ashamed it has stood 
over so long. Meantime, I remain yours truly, 

(Signed) "Donald Ross, Jun.'» 

That upon receiving said letter and bills therein con- 
tained, the defenders discounted the said bills, and 
with the proceeds retired the said acceptance of the 
said Donald Ross, jun., or handed the proceeds to Ross's 
clerk, to be applied by him on retiring the same; at 



all events, the said bills or proceeds thereof were applied 
in retiring the l»ll for £402 10s. 

That on 19th October, 1857, Roes granted a receipt 
or acknowledgment to the defenders for the sum of £100, 
which he appears then or formerly to have borrowed 
from them. That on 2d December following— Ross 
being then in London^wrote to the defenders as fol- 
lows: — 

"Enclosed I beg to hand you four small bills, amount- 
ing together to £109 8s 8d, which I will feel obliged by 
your discountinff and clearing off my LO.U. for £100 
with the procee<&." 

That the said bills were not indorsed to the defenders 
in consequence of any demand or pressure for payment^ 
and the four last-mentioned bills were received by the 
defenders in security or satisfaction of the said debt of 
£100. 

That the bills indorsed and transmitted by Ross to 
the defenders on 23d Nov. and 2d Dec., were not bills 
received by him in the ordinary course of business; but 
they, or at least those transmitted in November, were 
procured by pledging or depositing large quantities of 
goods in the hands of the acceptors or others in security 
of their relief. 

That Ross wss rendered notour bankrupt in terms of 
the Act 1696, cap. 5, and of the Bankruptcy (Scotland) 
Act, 1856, and the Bankruptcy and Real Securities 
(Scotland) Act, 1857, and the indorsation and trans- 
mission of the bills having taken place within sixty days 
of bankruptcy, and not in the ordinary course of trade, 
the defenders thereby obtained a preference over Rosses 
other creditors. 

The defenders admitted the receipt of the bills re- 
ferred; but they stated that they had received them in 
the ordinary course of business. With regard to the 
first series of bills, the defenders stated they discounted 
them for Ross, and paid over the proceeds to Rosses 
clerk, and they believe that he, in accordance with 
Roes*s instructions, retired the acceptance for £402 lOs. 
With regard to the second set of bills, they state that it 
is usual for them to receive bills from debtors to be dis- 
counted, and to apply the proceeds in payment of their 
accounts. They did so in this instance, and paid over 
to Rosses clerk the balance, after paying the LO.U. of 
£100. The defenders had no knowledge whatever of 
the transactions in respect of which the bills had been 
granted; but they believed they had been granted by 
Ro8s*s customers in the ordinary course of business. 
They were ignorant of Rosses insolvency, and up to and 
beyond the date when the bills were indorsed to them, 
they believed him to be not only solvent, but in trust- 
worthy circumstances. 

The pleas arising out of these statements were thus 
stated for the pursuer: — ^That the bills having been in- 
dorsed and transferred by the bankrupt to the defenders 
in the knowledge of his hopeless insolvency, in payment 
or security of prior debts within sixty days of bank- 
ruptcy, and not in the regular course of business, the 
indorsations and transferences are reducible under the 
statutes libelled. 

The defenders pleaded— 
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SHEEIPP COTJBT REPORTS. 



(1) That the bills having been sent to them for dis- 
count, and having been discoanted by them in the 
ordinary coorBe of trade, the indorsations are not liable 
to challenge. 

(2) The application of the proceeds of the four lost 
bills in payment, inter aUa, of the £100 due to the de- 
fenders, was legitimate and proper in itself, and being 
done in accordance with a usual practice in trade, and 
with perfect lona fides on the defender's part, the same 
is not liable to challenge. 

(3) The whole transactions being bona fide^ and the 
defenders ignorant of the state of Ross's affiiirs, and there 
being no collusion or pre - arrangement between the 
parties, the same involved no preference to the defenders 
in the sense or within the scope of the statutes founded 
on, and therefore the action falls to be dismissed. 

A proof was led, the import of which will be gathered 
fVom the following Interlocutor pronounced by the Sheriff- 
Substitute, and acquiesced in by the parties: — 

Having heard parties' procuiatorBy and resmneJ concern- 
tbn of the proof, prodoctioiu, and whole procen: Finds first, 
in point of fact, that the bill No. 9/1 drawn by the defenders 
upon, and accepted by, the bankrupt, Donald Boss, Jan., for 
£402 10s at three months, became payable on the 23d Kov., 
1857: Finds, that on the 19th November, Boss wrote to the 
defenders firom^London the letter No. 12/1, in which he states 
that owing to the Western Bank, with which he kept his 
aoooont, Ming shut up, he is obliged to ask the defenders to 
get his onstomers' acceptances discounted for him to the amount 
of the said bill due by him -to the defenders on the 23d Nov.; 
and on the 21st November Boss again wrote to the defenders 
from Leeds, where he then was, the letter No. 12/2, in which 
he says — "As advised in my letter from London (No. 12/1) I 
now hand yon acceptances amounting together to £419 10s, 
which I wiU thank you to discount, and hand the {oocecds to 
Mr Allan," (Ross's clerk in Glasgow,) "to enable him to 
retire my acceptance to you doe on Monday:" Finds, that on 
receiving the acceptances so transmitted, and which form 
Nofl. 9/3, 9/4, 9/5, and 9/6 of process, the defenders discounted 
them as requested, and after deducting £13 10s of discount, 
handed the balance amounting to £406 to the said Mr Allan, 
who thereupon went to the bank where Boss's said acceptance 
to the defenders lay, and retired it: Finds, that on the 
19th October, 1857, the said Donald Boss, Jun., borrowed 
frtnn the defenders the sum of £100, conform to acknowledg- 
ment No. 9/2, which loan it was apparently understood at the 
time was to be repaid within a short period; and B68s in his 
letter of 21st November (No. 12/2) says he is ashamed it had 
stood over so long, and that he hopes to settle it in a few 
days: Finds, that on the 2d December, Boss wrote to the 
defenders the letter No. 12/3, in which he says — "Enclosed I 
beg to hand you four small bills, amountin|^ together to 
£109 8s 6d, which I will feel obliged by your discounting and 
clearing off my I.O.U. for £100 with the proceeds :" Finds, 
that on receiving said acceptances, three of which form 
Nos. 9/7, 9/8, and 9/9 of process, the defenders discounted 
them and applied the proceeds, minut the amount of discount 
in payment of Boss's debt of £100, and the balance of 
£5 lis 8d was handed over to Boss's derl^ the acknowledg- 
ment No. 9/2 being at the same time transmitted to Boss by 
the defenders with a statement of the discount: Finds, that 
although the said Donald Boss, Jun., was ofltensiUy carrying 
on business as usual in the months of October, November, 
and December, 1857, he was then in insolvent circumstances, 
and he was rendered notour bankrupt on the 16th and 20th 
January, 1858, being within sixty days of his said transactions 
witii the defenders: But finds that there is no evidence con- 
tradictory of the defenders' averment that they had no know- 
ledge or suspidon of Boss's insolvency prior to Ids bankruptcy: 
Fiads, that under the joint minute. No. 14, it is adnutted by 
the defenders on the one hand, that tiie two sets of bills 
transmitted by Boss to the defenders for discount had not 
been obtained by him in the ordinary course of business, but 
by pledging or depositing goods in the hands of the acoeptois 



in security of their relief, and it is admitted by the pursuer, 
on the otiier hand, that there is no evidence to show that 
the defenders wcjre cognisant at the time of the way in 
which said bills had been procured by Boss: Finds it 
also proved by the defenders that they were in the habit 
of disoountinff bills, and have discounted many hundreds, 
and that in riTovember and December, 1857, they had more 
applications for discounts than usual, owing to the position in 
wMch certain of the banks then were; and further, that it 
was in the ordinary course of. their discounting business that 
they discoimted the bills now in question : Finds, teeond, in 
point of law, that whilst it is settied on the one hand that the 
Act 1696, cap. 5, strikes at and renders void and null indorsa- 
tions of biUs granted within sixty days of bankruptcy in 
security or satisfi»ction of debts previously due by the indorser, 
in respect that such indorsations are not equivalent to pay- 
ment, {Whyte, June 8th, 1843, and BdTs Com., Vol IL, p. 
211,) it is equally settled on the other hand, that in the words 
of Professor BeU, (Com,, Vol. IL, p. 217,) "where on the 
day that a bill falls due, and may effectually be paid in money, 
it 18 paid by the discount of another bill, tms has been held as 
unexceptionable;" and again, (Id,, p. 218,) ''where a bill is 
due at a bank, and in due course a remittance is made to the 
bank by sendhig to be discounted another bill for the amount, 
the statute is held not to apply: " finds that the res gestee, as 
between Boss and the defenders, did not simply amount to 
their recriving indorsed bills in satisfection of ms acceptance 
and Ids other debt of £100 to them, but was in the first in- 
stance a retirement by Boss himself, through his derk Allan, 
of the acceptance for £402 10s, which was paid in cash, and 
in the second an appropriation by the defenders under ^Boes s 
instructions of a portion of the funds obtained by discounting 
the second set of indorsed bills towards payment of the £100 
debt: Finds that these transactions are not invalidated by the 
fact that the defenders were themsdyes the discounters of said 
indorsed bills, they having so discounted them in the ordinary 
course of their business, charging tiie usual discount, and in 
the case of the four first bills, not retaining the proceeds to 
take up their own acceptance, but handing them over to 
Boss's clerk, who retired it under his em|doyer^8 express in- 
structions : Finds that the two old debts were thus e&ctually 
extinguished by money payments^ and the defenders, as bill 
discounters, only remained contingent creditors of Boss upon 
nova debitor for the amoimt of the bills discoimted in the event 
of thdr not being duly retired by the acceptors, which, however, 
they all were : Finds that no miud at common law has either 
been libelled or proved against the defenders, th^y not being 
conjunct and confident with Boss nor aware of his circum- 
stances at the time of their said transactions with him: Finds 
that the provisions of the Act 1696, cap. 5, founded on in the 
summons, do not apply to the circumstances of the case: 
Therefore sustains the <lefenoes, repds the reason of reduction, 
and assoilzies the defenders: Finds the pursuer liable in ex- 
penses, allows an account thereof to be given in, and remits 
the same to the auditor, to tax and report, and decerns. 

Act, J. Naishith. ah, D. Forbes. 



28th Fbbbuart, 1860. 
SHEBIFF COUBT, GLASGOW. 
(Mb Sheriff Mobook.) 

Petition— John M. BIaceay v. Neil M^CAFTBRTr. 

Poor Law— Pauper— Desertion— Belief.— i7e2(f, that tJie 
circumstance of reUef having been granted to the wife and 
child of an able-bodied Irishman^ who had deserted 
them^ did not entitle the Parochial Boards who had given 
the relief to remove either the father or them to Ireland, 

A PETITION was presented to the Sheriff for the removal 
of Bose Harrison or M^Cafferty, wi& of Neil M*Cafferty, 
and their child to Irehuid; but, in the course of the 
proof, it appeared that Neil M^Cafferty, the husbond of 



SHERIFF COURT REPORTS. 
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the pauper, was resident in Glasgow. In consequence 
of this the Sheriff dismissed the case, and ordered a search 
to be made for the husband. The husband having been 
found, the assistant Inspector of Poor for the Barony 
Parish, presented this petition for his removal, as well as 
that of his wife and child. 

The petitioner admitted that Neil M'Gafferty had 
norer applied for or received relief, and that the charge- 
ability arose from the relief granted to his wife and child, 
alleged to have been deserted by him. 

The Sheriff-Sttbstitnto pronounced the following In* 
terlocutor: — 

The Sheiiff-Subtttitute having resumed consicleratiou of the 
foregoing petition, and having heard parties' procurators 
thereon. Finds, that Neil M'Cafferty is not removeable, in 
respect he is an able-bodied man, who has never applied for 
or received parochial relief for himself: >lnds, tiiat the 
parochial relief granted to his wife and child does not entitle 
the Parochial Board to remove the husband, Neil M'Caiferty: 
Finds, that Neil M^Oaflforty not being removeable, his wife 
and child cannot be removed: Therefore reftises the prayer of 
the petition, dismisses the same, and decerns. 



only; (2) that the relief g^ven to Henry Anderson himself on 
8d December, 185G, being temporary, afforded on one single 
occasion and of trifling amomit, cannot be held to interrupt 
the acquisition of a settlement by the said Henry Anderson m 
said parish: Finds, theiefore, that the pauper, Sarah Drain or 
Anderson, at the time of her desertion by her husband, had a 
settlement in Scotland, which she still retains: Therefore 
reftises the prayer of the petition, dismisses the same and 
decerns. 



3d MabcU, ISGO* 

SHEHIFF COURT, GREENOCli. 

(Mb Sheriff Macfarlake.) 



AcC, llOBEBT MaCLUCKIE. 



Alt, J. M. Wallace. 



1st March, 1860. 

SllJiUiFF COURT, GLASGOW. 

(Mr (SaEuiFF MonisoN.) 



pETrriON — RoBEUT I'ULtARTOK V, SaKAU DllAIN OR 

Anderson. 

Toor Law — Pauper — Parochial Relief — Settlement. — 
Held, thai temporary parochial relief to a trifiinfj amount 
is not diffident to interrupt acquisition of a stttlement. 

Tins was a petition, at the inatance of the assistant 
luspcctor of Poor for the Barony Parish of Glasgow, for 
the removal of a pauper, Sarah Drain or Anderson, to 
Ireland. She had been deserted by her husband. 

Tho Sheriff-Substitute pronounced the following In- 
terlocutor: — 

The Sheriff-Substitute having considered the fore^ing peti- 
tion, medical certificate, and proof led. Finds, in pomt of fiM^ 
that Henry Anderson, the husband of the pauper, Sarah Drain 
or Anderson, came to Scotland from Ireland in June, 1853, 
and that he and his wife resided in the Barony Parish of 
Glasgow from that date until the beginning of March, 1859, 
when Henry Anderson deserted his wife : Finds, that daring 
that period parochial relief was afforded to Henry Anderson 
by the Barony Parish to the extent of two shillings' worth of 
provisions, upon the 25th November, 1856, at which time he 
himself was able-bodied and in employment, but his family 
were suffering firom fever: Finds that one of his family was at 
same time sent to the hospital at the expense of the Parochial 
Board of Barony Parish: Finds, that upon the 8d December, 
185G, parochial relief in money, to the extent of one shilling 
and fivepence, was granted by the said parish to Henry Ander- 
son himiBelf, when disabled for a short time fiom working: 
Finds tiubt tiie rdief given upon the two occasions was en- 
tered in the books produced by the inspector of poor as "tem- 
porary relief," and that Henry Anderson was never on the 
roll of permanent paupers: In these drcumstanoes finds, in 
point of law, (1) that tiie relief given on November, 1859, is 
not of such a character as to intercept the acquisition by 
Henry Anderson of a residential settlmnent in Barony Parish, 
in respect he was able-bodied and in employment, bo that 
relief given to him or to his laouly must be ooosidend c« ^in 



Margaiiet Younger v, William Jackson. 

i Filiation — Proof — Recall of Circumduction. — Ileld, con- 
trary to practice, and to the requirements of tJie Sheriff 
Court Act^ to recall circumduction pronounced on a 
closed proof. 

This was an action of filiation, in which the pursuer 
averred that tho carnal connection, in consequence of 
which the child was begotten, took place in the house of 

; a David M^Kenzie in Greenock, in which she was do- 

j • 

mestic servant, in or about the month of January, 1859) 
and was continued till about the end of June thereafter, 
and that the child was bom on 2d October following. 
The Sheriff-Substiiute allowed the pursuer a proof of 
her ayerments, and the defender a conjunct probation, 
and assigned 0th February, 1860, for the purpose of 
taking the proof. 

At that diet proof was led for both parties, in the 
course of which witnesses for both the pursuer and de« 
fender were adduced, the migority of whom swore that 
the pursuer did not enter M^Konzie's service till the end 
of April, 1859, and not in January, 1859, as arerred ou 
record. The pursuer's proof was declared closed, and 
the Sheriff-Substitute circumduced the term for proving 
against both parties. Tho pursuer appealed against this 
circumduction, and craved a recall thereof in a petition 
to the Sheriff (Mac&rlane), who x>ronounoed the follow- 
ing Interlocutor:— 

The Sheriff having advised the pursuer's appeal, relative 
rodaiming petition, and whole process, dismisses tiie appeali 
and refuses the prayer of the reclaiming petition. 

NOTB. — ^The pursuer's statement as to the time she entered 
the service of the MfKenzies was contradicted by them, both 
husband and wife, as well as others, when adduced as wit- 
nesses by the pursuer herself, and of course before she closed 
her proof. It would thereforo be altogether contrary to 
correct practice, as well as to the enactment of tho recent 
Sheriff Court Statute, to allow the pursuer now, after the 
defender has concluded his proof, in which notMng has been 
brought out eiccept what might have been expected, and of 
which the pursuer had got sufficient warning Wore dosing 
her own proof, to allow her to resume leading evidence. 

After parties* procurators were heard on the meritSi 
the Sheriff dismissed the action, assoilzied the defender, 
and found tho pursuer liable in expenses. 

Act, DsNinsiON & Macdokald. iif^ A« & B, Blaib, 



60 



8tt£BI£'^ COt^Bt fiEPOtttS. 



5TB MABOBy 1800. 

SHEBIFF C0T7BT, ALLOA. 

(Mm Shkbitf Tatf.) 



Adamson v. Rutbvkn. 

Shipping — ^Preference— Lien. — A ship on lier return from 
a voyage having been put into a dock for repairs^ and 
having thereafter been gold by judicial autJtority, at the 
instance of the carpenter^ — Held^ in a competition be- 
tween him and the master^ that the carpenter'' $ claim for 
the repairs was preferable to the master's claim for the 
wages of the last voyage. 

This ease involved a question in the law of shipping. 
The barque "Eagle" had been sold by Judicial authority 
at the instance of Mr Adamson for payment of his 
account for repairs on the ship, and the price, £1034, 
was consigned in Court. A competition on the price 
then took place betwixt Mr Adamson for his account for 
repairs, amounting to upwards of £1000, Reid the master 
for payment of the wages of the last voyage, and Mr 
Pattullo, a mortgagee, for a mortgage of £500. The 
claim of the mortgagee was not pressed as against the 
account for repairs, and the competition lay between the 
carpenter and the master. The former contended that 
the ship having been put into his private dock, he was 
entitled to maintain posBession against all and sundry 
till his account was paid, and that his lien excluded the 
previous lien in favour of the master; while the latter 
maintained that his debt was privileged, and formed a 
preferable burden against the ship and its price, so long 
as she existed. The question was debated in written 
pleadings, and the following judgment has been pro- 
nounced by the Sheriff Principal, whereby the claim for 
the repairs is preferred to the claim of the master: — 

Having considered the minute of appeal with the redaimiiig 
petition and answen, and whole process, recalls the Interlo- 
cutor appealed againat : Finda that Ae expenses of this action, 
and of the sale of ike barque Eagle, fall to be iiaid first out of 
the price thereof consigned in the hands of the derk of Court. 
Allows an aooonnt of &e said expenses to be given in : Finds, 
that in the circumstances of the present case, the claims of tiie 
pursuer, Thomas Adamsou, on the consigned price of the 
vessd for the repadrs executed by him in his graving dock, is 
preferable to the claim of Edmund Beid on the said price, for 
any wages during the last voyage, and remaining due by the 
owners to him as master; but, Mfore further answer, appoints 
the account of Mr Adamson, with the report of James Hen- 
derson, both referred to in the extract decree, No. 6 of process, 
to be produced, and further appoints Edmund Beid to lodge a 
separate account of the wages during the last voyage, all^;ed 
still to be due to him, with the dates and amount of the said 
wages. 

KoTS.— The Interlocutor of the Sheriff-Substitute, and the 
argument of the reclaiming petition and answers, refer solely 
to repairs. But it is not clear from the extract decree pro- 
ducea, Ko. 6 of process, that the amount of £1038 17s 5d, 
(under deduction of £41 6s 9d overohaiged,) set forth therein 
and claimed by the pursuer, was all incurred fbr repairs, and 
It would rather seem to include dook-duea from the completion 
of the repairs till the raising of the summons, the daim for 
whibb may fall under a diffiarent category from the di^m for 
repairs. 

Holding the claim to be for repairs, the drcumstances of the 
case are as follows: — ^The barque Eagle, in question, having 
been on a voyage to the West Indies, Hbe claimant Beid, acting 
as master, brought it home in July, 1857, reaching Alloa on 
or about the 28kh day of that month. A few days afterwards 
the said vonel was put ioto the private graving dock of 
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Adamson» the pomiar of the pr e s e nt aotion, a sh^bnflder at 
Alloa, for the purpose of being renuied. It is averred that 
Beid, tiie master, was a party to tne placing the vesMl in the 
pursuer's dock for repair, and although this is denied, Beid 
admits that he remained at AUoa alter having broo|^t the 
vessel there: and he was cognisant of the reoairs, because in 
the extract decree produced by the pursuer. No. 6 of process, 
it appears that the pursuer's account for the said repairs was 
certified by him. These repairs were all completed by the 
27th of October, 1857, as appears from the extract decree^ 
and during the whole time the vessel was in the possess i on of 
the pursuer, Adamson, in his private graving deck at Alloa, 
where it continued till it was s<^d by the Sheriff in the present 
action of sale at Adamson's instance, the price being by order 
of the Sheriff consigned in the hands of the sheriff-clerk, as a 
substitute or surrqgatnm for the ship itself, and subject to all 
the daims thereon. Meanwhile Beid, in Deoentber, 1857, 
nused a summons before the Sheriff of ForfiHehire, and 
obtained decree thereon in January, 1858, against the owners 
of the barque Eagle, for the balanoe of an account^ partiy 
composed of wages remaining due to him for the last voyage, 
though to what extent does not appear dear, and this may 
reqnue farther eznisoation if any balance remains after pay- 
ment of the rMMurs. On the dependence of that summons, 
and in virtue of the warrants thenin contained, Beid, on 19th 
Deoember, 1857, used an arrestment of the said barqne, then 
lying in the graring dock of the pursuer, but the repairs in 
question on her had been completed by the pursuer jprevionsly 
to Beid*s summons Mid arrestment. The competitors upon 
the consigned price of the said vessel are, First, Adamson for 
the said repairs under tiie lien enjoyed by all artificers for the 
cost of wow performed by them upon moveable subjects law- 
fully placed in their hands for the purpose^ so long as the 
moveable subjects remain in their posseesbn; and seeondlyt 
Beid fior his wages of the last voyage under a hypothec or 
privilege over the ship, enjoyed by the crew of a vessel for their 
wages of the last voyage, and wnich right is extended to the 
master by the Merchant Shipping Act, 1854, (17 and 18 Vic., 
c. 104, sec. 191.) There seems to be no doubt that^ by the 
law of Scotiand, the artificer's lien applies to repairs made by 
a shipwright upon a ship in his private dock, and the question 
is, how £sr such lien is overridden by the hypothec or privilege 
of the crew and master for arrears of wages due for the last 
voyage 1 

The privilege of the crew for the wages of the bst voyage 
has been strongly stated in some English case, and said to 
adhere to the ship to ito last plank (Madonna Ifldra, 1811; 
i. Dod. 87), and Abbot states it, and the reason of it as follows: 
"If the value of the ship be insuffident to discharge all daims 
upon it, the seaman's claim for his wages is nreferrad above all 
other chaises, for the same reason that the last bottomry bond 
is preferred to those of an earlier date to the labour of the 
seamen having brought the ship to the destined port, has f ur- 
mshed to all the omer persons the means of asserting their 
daims upon it, which otherwiie they oonld not have had," 
She^s Abbot, p. 486. This may now be hdd to be the law of 
Scotiand, (see SeWs Ckm, vol ii. p. 474, EdU and BeiTs 
PrincipUs, sec. 458); and if on its return home a sale of a 
vessd in the condition in which it so returned, is oanied 
through, the crew and the master will be pie f e n ed over the 
price, as coming in place of the vessel for the wages due to 
them for the last voyage before all other daimants. But the 
question is, what will be the case i^ instead of a sale of the 
vessd as it returned home being carried through, or any steps 
bdng tsken for that purpose, it is put for the purpose of re- 
pairs into the private dock of a shipbuilder, who proc e ed s to 
expend his labour, skill, and materials in repairing it^ no 
action for arrears of wages for the last voyage havinff been 
raised, and no arrestment of the vessd for such arrears naving 
taken place until alter the whole repairs are completed. In 
such drcumstances will the shipbuilder's lien for the rspatra 
made by him upon the vessd, still lying in his possession, be 
overridden by the said daim for wages? The Sheriff can find 
no authority for such a propontion, and the prindple upon 
whidi the preference for the master's or seamen's wages over 
general creditorB is founded, does not seem to apply ; for the 
repairs have created a new value which the vessel did not 
pos se s s when brought home by the master and crew. The 
note in the last edition of BdCs OemmesUarisSt refoied to by 
tiiQ Sberiff-Snbititute •• supporting a ooatiiiy opinloiii is 
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inerelj the note of the editor of that last edition, no deddon 
or other authority being given for it, and in the said note the 
editor undoubtedly oommite the mistake of repreaentiog the 
■hipmaBten' nourity as being different in its nature from that 
of the seamen, the one being, he says, of the nature of a Imm, 
while the other ii of the nature of a hypothte; whereas the 
Merchant Shipping Act, 1954 (17 k 18 Vict cap. 104, s. 191), 
whioh was paaied several years before the publication of the 
said edition, declares "that the master of a snip shall have the 
saxne rights, liens, and remedies for the recovery of lus wages, 
which by any law or custom any seaman has for the recovery 
of his wages." The diehim of the editor, that "both seem to 
be preferable to the mechanics* right of compensation,** if 
meant to apply to a shipwright's lieu over a ship in hii posses- 
sion, is contruy to what was laid down by Mr Bell himself 
in a former edition in which he states that "the order of pre- 
ference over a ship seems to be— 1st, If the ship is in tiie 
hands of the carpenter he is by lien preferable to all other 
creditors; 2d, Mate and seamen for the wages of tiie voyage 
by privil^, (and now the master is in the same position); 
3d, Bottomry creditors preferred in the inverse order of the 
date of their advances, and furnishers in a fordffn port of the 
repairs and necessaries for the last voyage; 4tii, Freighters for 
their goods which have been sold or lost, and for average loss; 
5th, fillip's husband and law agent (under the circumstance 
therein set forth); 6th, Mortages; 7th, Other creditors {pari 
paMm)t tmless a privilege has been established by diUgence, 
including the master," now put on tb^ same footing as the 
master and seamen ranked above as No. 2. 

In conformity with this authority, in the circumstances of 
the present case, the Sheriff thixJcs* that Adsmson's claim for 
the costs of the repairs, in so &r as actually made by him on 
the ship in his graving yard, is preferable to the claim of Beid 
for any arrears of wages for the last voyage that may be due 
to him. 

For Adamson^D. M'Watt. For Bold— J. Ewiko. 



8th March, 18C0. 
SHEBIFF COUBT, GLASGOW. 

(Mb SnsBiFi SMim.) 

Caption— J. L. Lang v. H. Railton. 

SeqtieBtration — Procees — Cnstody — Caption . — Held (hat 
the Sheriff Clerh of the county where tlie sequestration 
is issued^ is Hie legal custodier of the sequestration pro' 
ceedingsy and tJiat the procurator for any party in^ 
terested is entitled to caption^ to compel the agent in the 
sequestration to return the process to tJte chTk, 

Tub estates of John M^Kellar having been judicially 
Bequestrated by the Sheriff of Lanarkshire, Mr Christie, 
acconntant, Glasgow, was appointed trustee thereon. 
Mr Hugh Railton was agent in the sequestration. 
There were Tarious litigations going on in connection 
with the bankrupt and his estates. The trustee*s 
agent borrowed the sequestration process, and refused to 
return it. A process caption was in the usual way ap- 
plied for to the Sheriff-Clerk by Mr Lonpf, and on the 
Sth current the caption was extracted and put into the 
hands of the bar officer to enforce. On the same day 
Mr Kailton appb'ed to Sheriff Smith for n sist (Sheriff 
Smith having granted the caption), and his Jx>rdship 
having heard parties, ^'sisted further execution of the 
said caption, in respect the sequestration process hod 
been borrowed by Mr Kailton, as agent for the trustee, 
who 18 entitled to the custody of the process," etc. 
This judgment was appealed to the Sheriff-Depute, 



who pronounced the following judgment, recalling the 
nst: — 

Finds the appeal as to the sist oompetent, in respect the 
deliveranOe complained of decides the merits of the caption 
by sisting further execution thereof; and in respect sepch 
ratim it is incumbent upon the Sheriff to make riUes and 
r^ulations for the conducting of business before the Oourt, 
and it is competent to review any deliveranoe pronounced 
by the Sheriff-Substitute in regard to such rules and rsgula* 
tioDs, and on the merits of the sist craved: Finds that by 
the existing Bankrupt Act, sec 43, it is enacted that *'the 
Sheriff-Clenc of any oounty shall be derk to the sequestra- 
tion awarded by the Sheriff of that county:" Finds, there- 
fore, that by the express words of the statute, as well as by 
the reason of the thing, that when a sequestration is awarded 
by the Sheriff under the Bankrupt Act, the sequestration 
process properly falls under the custody of the Sheriff-Olerk, 
who is under the control of the Court, and bound, on lUl 
necessary occarions, to give aocess to it in the ordinarv form 
on a bm>wing receipt subscribed by a procurator of Conrt 
or his clerk, on behalf of any party interested in the sequea- 
tration: Finds that of these pfl^rttes having interest, the 
trustee, who acts for behoof of all the creditors on the 
estate, is the first and most important; and there are cer- 
tain parts of the prooeedings, vie., the sederunt book, to 
which he has the exdnsive right of possession, and which, 
strictiy speaking, does not form part of the sequestration 
process : Finds that the trustee, when elected, is eutitied in 
the first instance to possession of the oaths of the creditors 
and groimds of debt produced at the meeting for the deo- 
tion of trustee, but that if they are afterwards required by 
any of the creditors, he is bonnd to return them to the Sherm- 
Clerk, to be either borrowed horn him by the agent of tiie 
creditor requiring them, or to remain in the cuirtody of the 
Sheriff-Clerk, open to the inspection of all concerned: Finds 
that any creditor in a sequestration is entitied, through lus 
agent being a procurator of Court, who signs a borrowing 
receipt, and whose client may have an interest adverse to 
the general body of creditors represented by the trustee, to 
borrow up from the clerk the sequestration proceedings 
through such agent, on all necessary occasions, subject to 
having it returned, by means of a caption, by the agent for 
the trustee, or any other creditor interested, just as in the 
case of an ordinary process of multiplepoinding ; and, in 
respect, it is not denied that Mr Lang, who now insists for 
the return of the process, is a creditor, or acts for creditors, 
on the estate, Finds that he is entitied to borrow up the 
proceedings from the clerk in the ordinary way: Therefore 
recalls the sist complained of, and allows the caption to be 
put in force, reserving to the agent for the trustee, after a 
reasonable time, to apply for a caption, on cause shown, to 
force back the process on behalf of the trustee, in the event 
of its being unnecessarily or improperly kept up by the agent 
borrowing the some. 

Act, J. L. Lang. Ah, H, Uailton, 



12th March, 1860. 

STTKRIFF COURT, GLASGOW. 

(Mr Sheripp Strathrrn.) 



MTjtkrson and OricEUS (Bow's Execntors) v, 
Catherink Wylie. 

Husband and Wifb — Donation — ^Presumption.— 7/t?/</, 

thai tJte circtimstance of a husband liavingy staute 

matrimonio, deposited a sum of money in hanl'^ in name 

of his wife J and permitted it to remain there^ during hi^t 

Vfe^ and without dutposing of it in his testament^ did not 

create a presumption of a donation inter vivos; and tJie 

executors of the husband accordingly preferred to the 

wife's assignee. 

In this case the executors of Uic deceased Robert Bow, 

f2* 
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roe ihe defender, Catherine Wylie, for the ram of £100 I and the mmuen, as her hnsW'. execntors, an raUtied to 



and interest. This ram was admittedly deposited hy the 
decesaed, on the 8d December, 1857, in the Boyal Bank, 
in name of his wife, and was allowed to remain there, in 
her name, until the death of the husband in Noyembcr, 

1858. 

Bow left a testament, in which he provided £200 to 
his children, and tho residue to his wife in full of her 
claims of Jug reliciee, lialf or third of moveables, etc. 
The pursuers were nominated his executors, and tutors 
and curators to his children, and they accepted these 
offices. 

Mrs Bow only survived her husband about throe weeks. 
Before her death, and wliile the deposit receipt was in 
her possession, she indorsed it to the defender, who, on 
1st December, 1858, and while Mrs Bow was still in 
life, uplifted the amount, and deposited it in her own 
name in other banks. The defender paid out of the 
interest a number of small accounts due by Mrs Bow. 

In these circumstances the question arises in this case 
whether the said sum was in bonis of Bow at the date of 
his decease, or whether the depositation of the money in 
the wife's name created a presumption of a donation 
inter virum et uxorem unrecalled at the husband's death. 

After hearing parties, the Sheriff-Substitute pro- 
nounced the following Interlocutor, finding that there 
was no presumption of a donation, and preferring the 
executors of the husband: — 

Finds it averred in the summoiui, and not denied by the 
defender, that on 3d December, 1857, the deceased Eobert 

Bow demwited £100 in tiie Royal Bank of Scotland, in name ! pose of it as she thought fit. In conJBrmation of the argument, 
of Mn Catherine M'Cansh or Bow, his wife, and for whiuh a | the defender pointed to the fact that Mrs Bow was found in 
deposit reoapt was cranted by the bank, and which sum con- ! possession of the deposit receipt in her own repositories after 



recover the sum, to be applied as directed by his testament: 
Therefore repels the defences, and finds the defender liable to 
the pursuers in the sum of XlOO, with interest thereon, as 
libelled; but, before extraol^ appointe the pursuers to lodge in 
process evidence that they have confirmed the sum thus found 
due: Finds the defender liable in expenses, aUows an account 
thereof to be lodged, and remits the same to the auditor to 
tax and report, and decerns. 

yoTB.— The defence in this case depends entirely on the 
fact whether the £100 deposit receipt in question belonged to 
the deceased Mrs Bow, or formed part of her husband's 
executxy, he having predeceased her about three weeks. If 
not in 6onif of the busbuid, the pursuers, as his executors, 
have no right to receive the amount, whether there be com- 
petent proof in this {urocess of a gift of the money to the 
defender by Mrs Bow or not. Having no interest, they 
would not be entitled to inquire what were the drcumstances 
under which the defender ac(|uired the deposit receipt, and it 
would be unnecessary to consider whether m law she has now 
right to hold it as her own property. If the pursuers were 
properly in Court, as tutors of Mrs Bow's children, who are 
her next of kin, and that they hod, on behalf of their wards, 
taken up her succession, then the pursuers* position might 
have been different; but having neither averred nor instructed 
any existing title in their own or in the persons of their wards 
to ner execntiy, it has been already found that they are not 
in a situation to impuen the alleged donation by Mrs Bow to 
the defender. This is unimportant, however, in the view 
which the Sheriff-Substitute has taken, for he has come to the 
condusion that tiie contents of the deposit receipt formed part 
of the deceased Mr Bow's executiy, and that Mrs Bow had 
no right to dispose of it in the manner the defender alleges she 
did. The defender's argument against this view of the case is, 
that as the money was lodged in bank by Mr Bow in name of 
his wife, uid was sufiered so to remain there until his death, 
that a donation of the amouut was thereby made, and that 
alter his deatii she was entitied to gift it, or otherwise to dis- 



tinued to lie in his wife's name in said bank until after his 
death, wUcb happened on 21st November, 1858: Finds, that 
on tiie 16th day of that month he executed a tostement. No. 
6/1, in which he nominated and appointed tho pursuers his 
executors, and tutors and curators to his two children, aged 
respectively six and eight years ; and, among others, he des- 
tined the sum of £200 sterUng equally between his said child- 
ren, to be applied in their up-bringing, and the wholo re^due 
and remainder of his means and estate the testator directed to 
be paid and made over to the said Mrs Catherine M'Cansh or 
Bow, his wife, to be used and disposed of as she might think 
proper; and which provisions the testator declared should^ be 
in lieu and in full to his said spouse and children, of all claims 
of jut rdictce, half or third of moveables, bairns' part of gear, 
and vr&rr other thing they could claim in consequence of his 
death: finds that the pursuers accepted the office of executors 
nominate of tiie deceased, and gave up inventories, and they 
have been confirmed in that office: Finds that the testator's said 
wife survived him only about three weeks : Finds that a few 
days after the testator's death, and about a fortnight before 
her own death, his said wife, who had then the custody of the 
said deposit i*eceipt, delivered it indorsed to the defender, and 
on 1st December, 1858, while Mrs Bow was still in life, the 
defender uplifted the contents from the bank, along with the 
interest thereon, and after paying small accounts due by Mrs 
Bow out of the interest, the defender paid her the balance of 
the interest; bat the prindpol sum of £100 the defender re-de- 
posited in her own name, partiy in the Union Bank, and partiy 
m the Provident Bank in Glasgow, and she retains possession of 
tiie amount: Finds that the said sum of £1 00, although lying in 
bank in name of his wife, was in honii of the said deceased 
Ilobert Bow, and it is not in evidence, nor arc tho circnm- 
Btances suffident to create t'lo presumption that that sum had 
been transferred to his said wife as a donation: Finds tliat 
even if tiiere hod been competent evidence adduced to provo 
a gift from Mrs Bow of the contents of said deposit receipt to 
tiie defender, as maintained in defence; yet, as the depoKit 
formed part of the executry of her deceased husband, it was 
vitra virc$ of Mrs Bow so to gift the amount to the defender; 



her husband's death. But giving the utmost weight to these 
drcumstances which they deserve, the Sheriff-Substitute does 
not deem them suffident. It ia venr true that there is no 
proof led of any cause why Mr Bow should deposit the money 
m question in his wife's name a year before his death, and not 
lodge it in his own name, as he did with <Aher sums which he 
began to depodt in bank littie more than a month afterwards. 
StUl, very good reasons can be imagined for this step being 
taken, quite incompatible with the idea of an intention on his 
part to gift the amount of his wife. For example, it is no 
unusual practice among thrifty people of humble rank to lay 
aside in bank sums for the benefit c^ children, or to meet con- 
tingencies, and which it would be desirable creditors could not 
attach; and a prevalent opinion existo that when lodged in a 
wife's name that purpose is answered. This, or some similar 
motive, may have influenced Mr Bow; but whether a motive 
can be assigned or not, the want of one will not materially 
affect the result. The husband's jus marilif and right of 
administration of all moveables held in common by the spouses, 
is not to be exduded by implication. What the wife possesses 
or acquires ttante matrimonio, where the husband's rights are 
not excluded or renounced, vests in him ex lege, *'^'S&a espe- 
cially holds with regard to money, a subject which cannot l>c 
so easily indentified as other moveables, and which many law- 
yers have ranked as a fungible. Thus a sum lent out by a 
wife, though tho voucher was taken payable to hersdf, was 
fomid to belong to tho husband, unless she could prove aiinndc 
that the money was hers ;" 1 Frascr's J)om. Bel. 352; Lauder 
V. Uog, 3 Sup. Diet. 130. Tlie case of Lauder is in prindple 
precisely the same as the present; and here, as in that case, 
there is not an atom of evidence offered that the money was 
the wife's separate from lier husband s estate; unless, indeed, 
that may be called evidence wliidi the witne^n l^rrn Mnry Bow 
gives on the subject, where she depone:-; tliat Airs Bow saiil 
she " had wrouglit hard for tlie money." Tlio rcmaiutng dr- 
cumstance, that Mrs Bow was found in possession of tiie 
deposit recdpt, does not interfere in the diKjiof al of the case ; 
none of the witnesses say tlicy ever saw tlwit document in her 
custody during Mr Bow s lifetime; so that after his death her 
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aoquiidtion of it is not at all remarkable, seeiDg she was left, 
and died in possession of her husband's place of business, 
house, and whole premises. One circumstance occurs in this 
case which has in some measure perplexed the Sheriff-Sub- 
stitute. The pursuei's in their summons allege that the money 
in dispute was deposited in bank by Mr Bow, in his wife's 
uame; but an impressicm arises, from perusal of the proof and 
productions, that this is inaccurate; and it rather appears to 
the Sheriff-Substitute that the cash had been accumulated by 
Mrs Bow, whidi accounts for her remark about the luurd work 
she had in acquiring it; and that without her husband's know- 
ledge she had deposited the money in bank herself. This is 
oextainly no more than an impression; still it is a strong one, 
and warranted by what the case disclosed. Mr Bow mado a 
testament within a week of his death, in which, with apparent 
solicitude, he made provision for his two infant childrcii; and, 
after fixing on the very limited sum of £200 in their favour, 
he destined the residue of his means to his wife, which pro- 
^visionB he declared should be in full of all claims competent to 
her and them in consequence of his death. When that event 
happened there lay at his credit in bank £257, (see No. 9,) 
which, with his stock in trade as a spirit dealer, and his house 
furniture, so far as it is allowed to appear in the process, was 
his whole estate. Now, deducting the provision to the child- 
ren, and a small legai^ of £10 10s to his unmarried sister 
Mary, Mr Bow left but an indifferent residue to his widow; 
still, such as it was, she was to accept it in full of her legal 
rights. He does not in this testament refer to a previous pro- 
vision by donation of £100 which he had made to her, and 
there is no reference whatever to the deposit receipt, both 
which woiUd naturally have been mentioned had Mr Bow 
presented that sum to his wife as the defender has maintained. 
He allocates his small means among those in whom he was 
concerned as far as they would go, and having giving his wife 
his business (which the residue of his estate included) all he 
was able to spare for the up-bringing of his two infant children 
was £200. The inference from the Btate of matters is, that 
he was unaware of any further cosh or effects to which he had 
right, or better pro virion would have been made for his child- 
ren, or some explicit reference made to the gift, if he had 
intended his wife to enjoy the sum in the deposit receipt in 
addition to the provision of the remainder of his estate. 
Whether the Sheriff-Substitute is right or wi-ong in the im- 
pression he has so stated, the pursuei's have themselves alleged 
that it was Mr Bow who deposited the cash in bank in his 
wife's name, a fact which forms the principal foundation for 
the defender's pica that he thereby intended the money as a 
gift to his wife, and so the case has been dealt with. But fur 
Uie i*easons already explained, it has been found impossible to 
hold that, as the money was Mr Bow's, the mere accident of 
having lodged it in his wife's name, without other confirmatory 
proof, constituted a donation thereof to her. It follows that) 
if not so destined, Mrs Bow had no power to gift it to tiie 
defender, and thcrefoi'e the cash forms pnrt of ^Iv Bow'h 
executry, and falls to be distributed in tenas of his testament. 

This Interlocutor having been apixjaletl to the Sheriff, 
his Lordship, after Iiearlng parties, adhered, and aclliibitcd 
the following Note to his Interlocutor: — 

The main ground on which the Sheriff nffinns the Shoriff- 
Substitute'H judgment here it«, that the £100 iu (|Ucstion 
originally formed part of the deceased Mr Bow'm estate, and 
was lodged by liiin iu the bank merely in name of his wife, 
without the intervention of a trustee for her, or any other 
step being taken to exclude hi.s Jna marili and right of jiro- 
pcrty in the Kum so deposited. It is tn'fl JurU that iu such a 
case the money so invested in the wifu'^i name solely, still 
forms part of the husbiiud'.s estate, and is liable to bo aiiected 
by his debts and decils, fur the Kame reason, an is ({uaiutly 
expressed by Lord Stair, that if you throw water on the 
higher ground it will ncc2osarily How down to the lower. If 
tliis view be well founded, it strikes at the root of tlio whole 
case mid supersedes the iicccsfeity of any inquiry ns to the in- 
tention of tho Into Mr Bow. or his widow, to make a donation 
of the sum contained in tho rcceii»t, or whether the present 
claim should be insisted in against the present defender by 
his or lier executor.^'. Tlic short answer to all these difllcaltief; 
is, that the money at the time of !Mr IkwV death was Ftill 
his undi vested property, and formed imrt of his estate, though 
HLindlug iu his wife's name, and that she was not in tUufo to 



gift it away either before or after her husband's death. In 
this view it is irrelevant to inquire what may have been Mr 
Bow's object in depositing the money in the bank in his wife's 
name, whether to evade Sie legacy duty, or to make her pro- 
prietor of the sum oontamed in the deposit receipt If the 
latter was his intention, be has not taken the proper mode of 
carrying it into effect Q^od voluit et potuU non fecit. The 
money having been gifted, or all^fed to be gifted, on death- 
bed, by Mr Bow to the defender, and drawn, by the latter 
from the bank, she became liable in repetition of the money 
at the instance of the executors of the deceased Mr Bow, the 
husband, acting under liis settlement for be'ioof of his children, 
as next of kin, and others interested in thj estate. These are 
the Sheriff's grounds for the decision of the case arising from 
legal views only. But it is satisfactory to reflect that the 
effect of them will be to allow the estate of the deceased hus- 
band to descend in a way more suitable in the drcumstancea 
of his fisunily, than if the gift to the defender by Mrs Bow 
were sustained. It is proved that the late Mrs Bow had ex- 
pressed herself very kindly towards the defender, and said she 
had been under great oblations to her. But it is di£Bcult to 
see what obligations she could be under to an elderly woman, 
a distant relative, which could justify the gift on death-bed of 
a sum amounting to a fourth of the whole estate left by her 
deceased husband, and which gift, if sustained, would have tho 
effect of reducing her own children's patrimony to less than 
£200. Such a proceeding on death-bed is not an act of 
prudent administration in liet/e pouttiej but rather savours of 
the unaccountable freaks which often seize people in the last 
moments of life, from the effects of a disordered imagination, 
or the importunity of interobted friends. 



Act. B. Moody. 



ii//. D. T. Maclay. 
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Archibald Arrol v. J. Beaton & Co. and Others. 

Interdict — ^Trade Mark — Design. — In an application for 
interdict affainst the respomlents malinff ami selling to 
other jiartics a colourahU' imitation of the trade mark 
desit/nt'd for th' petitioner hy the respondents^ — //ieW, in 
respect the design had not been registered at Stationers' 
Jfallf the petitioner had no r.rclnsice right thereto vndfr 
the Slatnti; and that the second design differed so suh' 
stanfiaUy from the first a.-: to dtprive it of the character 
if a colonrahlc imitation. 

This is an application for interdict presented under the 
following circumstances: — The pursuer alleges that in 
April, 1858, lie, as the solo jmrtuer of the firm of Tower 
and Arrol, employed the respondents, Seaton & Co., to 
make a label or trade mark for him, of which a copy was 
produced. The ground of the label is white, with a gilt 
shield or scutcheon in the centre, surmounted by three 
thistles, also gilt — the centre thiatle Loing partially col- 
oured reil. On the centre of the shield is the figure of a 
lion coloured rod. A.s supix)rtei*s, there are two men in 
the Ilighhind dress of red, with white checks; the man 
to the left holding a glass in his right hand, and he to 
the left playing upon bagpi^xs, the bag of which is gilt. 
In front of the shiehl two deer hounds are represented, 
an«l the whole is surrounile*! with a gilt-cilged scroll, with 
the words — "Finest Scotch Malt Whisky, prepared for 
Export by Tower & Arrol, Glasgow.'' 

It is further st^itoil by the petitioner, that he has since 
uuifonnly used the said label or trade mark, affixing tho 
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lame to each bottle of whiakj bottled and prepared for 
export by him, and the goods so labelled are already in 
high esteem and in great demand in the market; and 
that under the circumBtanoes stated, the petitioner has 
acquired an exclusiye right to the use of the said label or 
trade mark. 

The petitioner further alleges that the respondents, 
Seaton k Co., acting on the employment of the other re- 
spondents, John Mason & Sons, have recently prepared, 
or caused to bo prepared, or have in course of prepara- 
tion, a quantity of labels made in imitation of, and re- 
sembling closely, and oven representing an exact fac 
$mUe^ T?ith only a slight or colourable difference, of 
the labels used by the petitioner, with the view of 
affixing them to whisky bottled and made up for ex- 
port by Mason & Sons, so that the goods may pass in the 
markets abroad for whisky selected, bottled, and pre- 
pared for export by the petitioner, and the said John 
Mason & Sons are proceeding to affix the same to such 
whisky accordingly, to the loss, injury, and damage of 
the petitioner. In these drcumstanccs the petitioner 
craves interdict against Seaton & Co. and Mason & Sons 
making or using the label referred to. 

The defenders, Seaton & Co., state that their defence 
is. a denial that they have sold copies of the label or 
trade mark furnished by them to the petitioner to any 
other party; and they maintain that the design from 
which the labels were made being their own, the peti- 
tioner could not acquire an exclusiye right to it unless 
he had entered it at Stationers' Hall in his name, 
which had never been done; and that the respondents 
never having been paid for the design or for the engraved 
plate, they are entitled to furnish their other customers 
with copies of it, as it is the usual practice of their trade 
to sell the same design to different parties, omitting the 
name of the petitioner, from tlic scroll surrounding the 
margin, and tliat interdict ought not to be granted to 
prevent the respondents from using their own property. 

The defenders, Mason &- Sons, in defence, denied 
ever having used the label or trade mark which the 
petitioner affixes to whisky bottled by him, and that 
the respondents were ignorant of the trade mark 
used by the petitioner as described in the petition, 
or that the goods exported by liim under that mark 
were in high esteem or in great demand in the market; 
but that having applied to the other respondents, Seaton 
& Co., for a label to affix to their whisky, the one, the 
right to use which is now disputed, was supplied to them, 
and that approving of it as a good design, they have used 
it without any intention to benefit by the petitioner's 
alleged reputation; that the respondents did not attempt 
to pass whisky bottled and made up for export by them 
for whisky selected, bottled, and prepared for exporta- 
tion by Uie petitioner. The label used by them, besides 
differing materially in other respects, expressly states 
on the scroll on the margin that the wliisky is bottled 
for export by John Mason & Sons. 

The Sheriff having allowed a proof, evidence was led 
on both sides. The pursuer and Ids clerk dex)oned, that 
they had told the defenders, Seaton & Co., to get the 
design registered at Stationers' Hall, and that the latter 
had imdertaken to do so. They further deponed that 
they only promigcd to order a considerable quantity, and 



that they had already done so. The defender, Seaton, 
and his witnesses, on the other hand, stated, that the 
order to register the deagn had been recalled, and that 
the pursuer or his clerk promised a continuance of such 
orders as had already been given, and it was on that 
ground the design had not been charged for. Evidence 
was also adduced in regard to the practice of trade re« 
garding the proprietorship of the design in such a case aa 
the present, but the witnesses differed on this point. 

Parties* having been heard, the Sheriff-Substitute pro- 
nounced the following Literlocutor :— 

Having heaxd parties' procurators on the conduded proolf, 
and made avizandom, Findi, in point of feet, that in the month 
of April, 1858, the pursuer, Archibald ArroVtrading under the 
firm of Tower ^ Arrol, instructed the defenden, Seaton ft 
Co., to prepare for him the deiuga of a kbel for whisky bottles, 
and the pursuer supplied the defenden with three other labels 
of different descriptions, from which the pursuer suggested a 
combination of figures to be used in preparing the design: 
Findsy that the pursuer hod at the same time directed oUer 
lithographers to prepare designs for sud Iiibel, and this feet 
WAS communicated to the said defenders when they accepted 
the pursuer's said order: Finds, that the pursuer also ao* 
quainted the defenders that his object in having a label design 
orawn was, if approved, to adopt it as a trade mark or dis- 
tinguishing badge by which his firm, name, and liquors should 
be known in tlie Australian market, with which colony the 
pursuer was in course of re-opening a buriness connection, and 
he had at the very time a large export order for bottled whisky 
to fulfil: Fhids, that said defenden designed a Ubel from the 
combination so suggested by the pursuer, and with a few ad- 
ditions of their own, and its leading characteristics were an oval 
shape, white ground, a gilt escutcheon, on the field whereof 
was a deml-lion (the punner's crest and trade mark proper), 
the shield surmounted by thistles, supporten HigUandera, 
at whose feet recline two stag hounds, with a fae timile oi 
the signature of the purauer's firm written across, the whole 
being surrounded by an ornamental garter bearing the legend, 
"Finest Scotch Molt Whisky, prepMwl for Export by Tower 
and Arrol, Glasgow," of which design No. 5/1 is a printed 
copy : Finds, that of this design the punuer approved, and 
directed the defenden to have it regi8t«%d in Stationen' Hall, 
which they undertook to get done, and the punuer ordered, 
and the defenden agreed to print off and supply 10,000 eo|aes 
of the kbel, printed in red and gold, for lOs per thousand, 
and it was the undentanding that this was but the beginning 
of many similar orders, although no spedfic arrangement to 
that effect was entered into : Finds, that the defenden accord- 
ingly engraved the said design, and printed and delivered to 
tho punuer in May, ISfi?, 13,000 copies of said label, and for 
which he paid at the above rate ; but the label although printed 

05 entered in Stationen* HoU, was not so entered either by 
the defenden or by the pursuer: Finds, that in consequence 
of a misundentanding with the defenden Seaton & Co., the 
punuer ordered and received no more copies of said label 
from them, and they retained the engraved plate of the de- 
sign ; but the punuer emploj*ed other engraven to supply them 
with labels of the same design : Finds, that the pursuer was 
not charged by, and did not pay to the defenden any sum for 
designing and eugraving the Hoid label, except so far as the 
same was included in the rate ]>er thousand exacted and paid 
by tho punuer : Iinds, that in the month of September, said 
year, Mr Gavin Mason, a partner of the other defenden* firm 
(Mason & Sonn), had returned from Sydney, and was then 
in Glasgow, and being also in want of a whisky label for 
bottled liquor, for use in the business of his firm in Australia, 
applied to the defenden Seaton k Co. to supply them with 
such a label; and on examining the pattern-book of Seaton Jc 
Co. selected the design which hod been so engraved for the 
punuer, but which Seaton & Co. stated they could not then 
supply, and asked Mr Mason to wait for two months: Finds, 
that m the interim Seaton fc Co. having learned that the 
punuer was procuring labels of the same dengn from other 
engraven, at length agreed to furnish the defenden. Mason ft 
Sons, with the kbels, and in the month of November, Seaton 

6 Co. did supply them accordingly; but to adapt the labels to 
the busmess of Mason & Sous, the fac timile of the signature 
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of the pnmuK^B flrm was ranoved, the dmi-lion wm «rafed 
from tne fidd of the eeoatoheon, and ioBtead a lion zampitfit 
WM introduced, and the lesend on the garter beoame "Finest 
Beotoh Malt Whiaky, bottM for Export by John Mason k 
Sons, QUagojr," but in efvm other respect tiie labels were 
the same as those designed rar and supplied to the pursuer, 
and No. 5/4 is a copy as so altered: Finds, that Masonft Sons 
have used these IMk on bottled whisky which they have sent 
to Australia^ but it is not proyed that in ordering and accept- 
ing said labels they were in the knowledge of the droum- 
■tanoes under which the pursuer aud the defenders Seaton ft 
C!o; had contracted, and Mason k Sons seem to haye acted in 
flood fiuth: Finds, that the label so fomidied to and used by 
Mason ft Sons, though not identical, is a colourable imitation 
of thoae designed for and still in use by the pursuer, and the 
object of the present action is to restrain tiie defenders, Seaton 
ft Co., from' making, selling, or exposing for sale, tiiese labels, 
and to preyent the othor defonders using them; and from 
these findings in fact, Finds, in point of law, that the defenders, 
Seaton ft Co., by accepting the pursuer's order to prepare the 
design from the patterns shown and combination suggested by 
him, and haying thereafter accepted the order to print there- 
from the labels when the design was approved, in the know- 
ledge and on the understanding that' they were to be used by 
the pursuer in his business as a trade mark, and having 
undertaksBy or at least having made inquiries in the view to 
have these labels eventually entered in Stationers' Hall, 
•oontracted with the pursuer on the footing that as between 
them the deaiffn of these labeb was to be, and to remain the 
property of ue pursuer, to the exclusion of all othen» and 
that under any ciroumstances, except with the pursuer's con- 
sent^ the said defenders wero not at liberty to print and sell 
labels of that same design, or so little altered as to leave them 
oolomabk imitations, to rivals in the pursuer's trade, in the 
Mme market^ or to any other parties to his prejudice; and 
having, in>Lolation of this contraoty sold the labels in question 
to Mason ft Sons, they acted wrongfully and to the injury 
of the pursuer: Finds that it has not been proved that the 
defisttderB, Mason ft Sons, ordered or purchased said labels 
fat the purpose of imitating the pursuers trade nutfk, or that 
in dispoiaing of their bottled liquor they sought^ by the use' of 
sud labels, to lead the public to believe that it was the pur- 
■uer^s whidcy which they oflhred for sale; but that Mason ft 
Sons order^ and received the labels from Seaton ft Co. in 
ignorance of the ciroomstances attending the transaction be- 
tween these defenders and the pursuer: Finds, however, that 
as the labds so supplied were obtained by Mason ft Sons in 
violation of the oontraot with the pursuer and of his rights, 
the^ aro not entitled to continue the use ihereof : Therefore, 
and in the whde circumstances, grants interdict against both 
defenders as craved: Finds tiie defenders, Seaton ft Co., 
liable to the pursuer in expenses, allows an account thereof 
to be lodged, and remits the same to the auditor to tax, and 
report^ and decerns. 

Nora. — ^This case was {ded by both parties as if it involved 
the question — ^whether one trader was entitled to use a label 
prepared as a trade mark, and in use by another trader, but 
to the oopTright of the design of which no right had been 
■eoured, by foiluro to enter it at Stotioners' Halll On this 
interesting suljoBt many cases were quoted, which, when con- 
trasted, exhibited much conflict in principle; but the Sheriff- 
Substitute is of opinion that the determination of that question 
is not necessary to the solution of the present dispute. He 
thinks thi^ the substantial point between the.pursuer and the 
defenders!,. Seaton ft Ck>., is, whether, as they contracted, it was 
. the agreement that the design prepared was to belong exdu- 
■ivdy to the pursuer! The proof makes it dear that the pur- 
aoer intended and these defenders perfSsotly understood that 
iQOh was to be the case. This ia evinced by the pursuer at 
the veiy firsts staling explidtly to Seaton ft Co. that the in- 
tended label was to bo his trade mark for export bottled 
whisky. It ii also diown by the soluitude he evinced to have 
the dedgii entered at Statumers' Hall, and also by the pains 
1^ took to vdeot the combinations from which the dedgn was 
to be prepared. Indeed, it was his own dedgn. Then, last 
elan, the heritation whidi Seaton ft Co. themsdves exhibited 
befora seSBng the labeb to Mason ft Sons, was a veiy dgnifi.- 
oaat ouo un ^s n ce in oonfiimation. If these ftots suffice to prove 
thai thia WM the intentioii of partial^ and the meanittjr of their 
soBtMH II iwail wtopoflMiK ill • flMlfl w «i(* Mioit il 



Cfo,, whether the draumstance of the design never having 
been entered at Stationers' Hall, would have secured the copy- 
right to the pursuer, so as to have hindered traders using it 
or not. Seaton ft Co. were bound to respect thdr own agree- 
ment, and ^ pursuer is entitled to compd them to do so. 
InteHict affainst a recurrence of a sale of labels identical witii 
the pursuers design, or of colourable imitations,' was a proper 
and appropriate remedy against them. The defenders. Mason 
ft Sons, no doubt, stand diffidently— they were no parties to the 
pursuer's contract^ and at first sight it seemed diflioult to avdd, 
disposing of the question, whether, as the labd was unentered, 
the pursuer had any title to hinder them adopting it as their 
own, if they ohosef But, even with Mason ft Sons, it ia not 
absdutdy necessary to raise this question. They sdected the 
pursuer's design, widoh bora his firm name, and they ordered 
and reodved coplei^ odourably altered, from Seaton ft Co. — 
parties who had no right or title to diipose of them— and hav- 
mg acquired these cofnes, therefore, from parties so droum- 
stanced, the pursuer's right to restrain Seaton ft Co. seems, on 
prindple, to extend to parties who have been found udng 
copies supplied by them. In the case of Mason ft Sons, how- 
ever, it is nowhere shown that they knew these labels were 
used as a trade mark of the pursuer, and it is in evidence that 
bottle labels are frequently kept in stock by en^yeni,.and 
sold indiscriminatdy to the public. It pertamly is not shown 
that Mason ft Sons were aware that the labels were meant for 
use in the Australian trade— the pursuer having only just 
started his connection with that cdony for the sale of whisky. 
The purpose of these defenders does not appear, therefore, to 
have been at all to interfere with, or prejudice the pursuer ; 
and wldle, as the facts are established, Beaton ft Co. had no 
right to £^ve, and Mason ft Sons had no right to use thelahds, 
yet the bonafida of the latter enUtle them to immuniW from 
expenses. It was contended by Seaton ft Co., that as the pur- 
suer had not paid for the drawing and engraving of the dedgn, 
that it belonged in property to them, and that such was the 
custom and understanding of engravers and lithographers. 
This argument, however, cannot avail ; it was in the contem* 
plation of Seaton ft Co. themsdves that the extent of business 
which they ei^pected to fiow out of the order which the pur- 
suer's first gave would in the end compensate them for drawing 
and engraving the design, and hence they never chaiged the 
pursuer, nor expected payment separately from the order 
which tiiey fulfilled. Then, as to the custom and undeistaiid- 
ing of engravers, there does seem contrariety of opinion as t6 
the right of property in such designs; but whatever opinion 
prevails, it is dear that the interests of members of the trading 
community, dtuated like the pursuer, cannot be allowed to 
suffer by a pemidous practice, although it had general exis- 
tence, which it is proved is not the case. But non-payment 
for the design— even if the pursuer had been asked to pay — 
woidd not have been a suffident reason for the defenders, 
Seaton ft Co., infringing the arrangement, thdr duty was to 
keep the design inviolate, and to recover its value if they were 
entitled; but it ii in evidence that dedgns — ^where a oonmderable 
order for labels is g^ven— are never separatdy diarged, and are 
induded in the account for the labels themsdves. 

Sheriff Alison, on appeal, altered the foregoing jadg* 
ment. The following is his Interlocntor: — 

Adheres to the Interlocutor, in so far as the findings in 

e>int of fact are concerned, but on the finding in pdnt of 
w, Finds, that, as it is admitted on both sides that the 
design or trade mark in question, even if an oriflnal one, 
was never registered in Stationers' Hall, in terms of the Act 
of Pariiament, ndther party can maintdn an exdudve right 
of property in it under the statute so as to warrant an inter- 
dict being granted affainst any third party using the same 
on that ground: Finds that the case of the pursuers, in 
craring the interdict against the defenders, therefore rests on 
thdr alleged i^ht of property in the design in question as a 
trade mark, and, ex amtradUf with the (Jwfenders, Seaton ft 
Co., who were emdoyed by the pursuers to design it on the 
understanding as allegsd, that the dedgn was to remain with 
them for. the exdudve benefit of the pursuers: finds, on the 
first ground of the pursuers' exdudve use of thdr own trade 
mark, that the rule of law is, on the one hand, that a trade 
mark is the property of the party who has purdiased it or got 
it ded^^ed, ana that he would oe entitUd to aa ioterdiot in 
SooMwd, or M InjuiMtioQ in Saglind, to NiMa abj otbtr 
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party who htm pirated it, iodudizig the name, or has adopted 
Buoh a oolonred imitation of it as may mislead the public, 
without a careful examination of it, into a belief that the 
spurious or imitatiye mark was the real one intended to be 
protected; and, on the other hand, thai if the imitation 
challenged contains a diflforent name in a consfucuous part of 
the label, or some other difference so considerable as to attract 
the attention of an ordinary obserrer, and distinguish the 
original firom the varied imitation, that the varied imitation 
cannot be challenged or interdicted as an infringement of the 
original owners' riffht: Finds, in the present case, that as the 
defenders proposed to sell, md were selling to third parties, 
copies of tile design originally intended and executed for the 
pursuers, somewhat altmed, but without the pursuer's name 
thereon, and having the name of another party inserted in its 
stcHhd, there is no ground for holding, in point of law, that any 
piracy of the pursuers' design was committed, seeing the name 
11 tiie material thing in every trade mark, just as tiie name is 
the material thing in a person's address in a town, and not 
the street or number by which the residence can be distin- 
guished: Finds, on the question of contract, on which the 
fc&heriffSubstitute has decided the case, that it was held out 
by tiie pursuers to the defenders that they wished them to 
keep the design exclusively for them, and expressed a wish 
that it should be r^pstered in their names, and on the other 
that the remuneration held out to the defenders was that 
the pursuers were to get 12,000 copies of the lithograph of 
the design thrown off at first at 10s for each thousand, and 
that, in all probability, there would be as many every subse- 
quent month: Finds, that in breach of this agreement, the 
pursuers proceeded, after the first 12,000 or 1 3,000 coines of the 
design had been thrown off, to get labeLs of the same design 
executed by other engravers, and copies thereof to a great 
extent afterwards thrown off by such other engraven witiiout 
ordering more copies from the defenders Seaton & Co.: Finds 
that thd pursuers, having thus been the first to break their 
own contract, and deprive the defenders of by far the greater 
part of the remuneration held out to them when they fur- 
nished the design, they, the pursuers, cannot be permitted to 
enforce the conditions of the contract againrt the defenders, 
seeing a party cannot be allowed to approbate and reprobate 
the same contract: Finds, therefore, that the defenders, sedng 
their contract with the pursuers was rescinded by them, aud 
had thus the design thrown back on their hands, were entitled 
to make use of it as their own property, and dispose of it for 
their own advantage to third purties, provided they made 
such a change upon it as would prevent such third parties 
from making a colourable and illegal use of it, so as fraudn- 
lentiy to pass their whisky off to the public as that of the 
pursuers': Finds tiiat the vital alteration of the name of the 
pursuers, which was on a conspicuous part of the design, to 
that of Mason ft Co., which was equally conspicuous, made 
such a change upon it as shut out the right of the pursuers 
to interdict the defendors, Seaton & Co., from selling the 
design so altered to third parties, or such third parties from 
using the same: Therefore alters the Interiocutor complained 
of, sustains the defences, recalls the interdict granted t» toiOf 
and decerns: Finds the defenders entitied to expenses, of 
which appoints an account to be given in and taxed by the 
auditor. 



Ad, J. Kaismith. 
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James Logak v* ALEXAia>SB Millbr. 

I.O.tJ. — Acknowledgment — CompensatioD. — Circuni' 
stances in lohich U was held that an LO,U, blank ad- 
dressed was the voucher of a company^ and not of a 
partner to whom ihe same Jiad been delivered — and in 
Qin Qctionfor paymtnt of ^ sum in th^ LQM* g>i thfi 



instance of one of the partners^ the defender held entitled 
to plead compensation to the extent of a sum due to him 
hy Hie company. 

In this case the porsaer condades in his soininoiis for 
the Bom of £56 sterling, being money lent or sdyanced 
by the pursaer to the defender on 20th September, 1855, 
for which the defender granted his 1.0. U. or acknow- 
ledgment, under deduction of the sum of £19, or such 
other sum as the defender could instruct to be the amount 
of a contra account. 

To the summons the defender by a minute stated his 
defence to be — 

"That the debt sued for was not due to the defender 
as an individual, but to the Granstouhill Bakinff Com- 
piny; and the pursuer as the sole or at least uie only 
known partner thereof, under the following circum- 
stances: — ^The sum contained in the LO.U. was reoeiyed 
by the defender to retire his acceptance for a larger 
amount to the said company, and the pursuer as the sole 
partner thereof. Shortly after that date the defender 
suspended payments, ancl settled with his creditors for a 
composition' of 5s 4d per pound. The jmrsuer accepted 
the oflTer on behalf of his firm, but about the time the 
composition became payable the pursuer and his firm 
also suspended payments, and their affairs were put into 
the hands of third parties, and, since that time, the de- 
fender has not been applied to for payment. At the 
time the I.O.U. was granted, the Granstonhill Baking 
Company, and the pursuer as a partner thereof, were 
owing the defender a contra account for goods, amounting 
to £22 2s 8d conform to account to be produced, and he 
is entitled to set off that sum against tne sum sued for. 
The composition on the bahince amounts to £9 Os 7d, uid 
the defender is willing to pay that sum forafull discharge.'^ 

Proof having been allowed and evidence adduced, Mr 
Sheriff Strathem pronounced the following Interlocutor, 
which was adhered to by the Sheriff Principal on appeal:— 

Having heard parties* procorators on the oondaded proof 
and whoto cause: Finds, in point of fact, that the pursaer 
claims payment of a sum of £56, which he allqg;es he, as an 
individual, lent or advanced to the defender on 20th Sept., 
1855, and for which the defender granted the mtaddressed 
I.O.TJ. or acknowledgment, which the pursuer founds on, 
TOodnces as his ground of debt, and it forms No. 6 of process: 
Finds it alleged in defence, and proved, that at and after the 
date of said I.O.U. the pursuer was a partner of the Cranston- 
hill Baking Company, with whom the defender had transac* 
tions: Finds it proved that, on 15th May, 1855, the pursaer, 
per procuration of his said firm, the Granstonhill Baking Com- 
pany drew a bill for £97 lOs on, and which was accepted by 
the defender, and was made payable four months after date — 
being a bill for the defender's accommodation, and it fell due 
on 18th September following, but the defender was not then 
able to retire it, and it was noted for non-payment: Binds, 
that on 20th September, two days after the oiU feU due, the 
defender waited on the pursuer and explained his inability to 
pay more of the bill tlum about £40, and he asked, and ob- 
tained in loan, a sum of £56, to enable him to retire the MU; 
and he granted and delivered to the pursuer the LO.TJ. or 
admowledgment libelled; after which the defender retired the 
bill, which is now produced, and forms No. 5/4: Finds, that 
at tins time the Cranstonhill Baking Company were owing the 
defender £22 2s 8d, being the amopnt of the account, dated 
in June, 1854, No. 5/1 m process: finds, that in tibe month 
of October, 1855, the defender, who had become inaolvent; 
oaUed a meeting of his creditors, which was held, and at iHiioh 
a statement of ms affidrs was submitted for their oonsideratioD, 
and in the list of liabiUties, No. 5/2, the Cranstonhill Baldng 
Company ui entered as creditors for £56, being the balance A 
hfll doe on 18tii September; bnt dedaotioff the said contra 
aoooont of £32 28 9d, thsn was left » mm <9 498 I7«4d toba 
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XMiked for: Finds, that the defender offered a composition of 
6m 4d in the pound sterling on the amount of his debts, payable 
at three and six months, which offer the creditors present at 
the meeting accepted, and others, who were not then present, 
thereafter accepted — among whom were the Cranstonhill Bak- 
ing Company — and it was the pursuer who adhibited the 
subscription, per procuration of the company : Finds it proved, 
that before the pursuer subscribed said acceptance, Mr Fergu- 
son, the derk of Mr Miller, accountant in Glasgow, who ne- 
gotiated the arrangement between the de^jender and his 
creditors, exhibited to the pursuer the list of liabilities. No. 5/2, 
in which the Cranstonhill Baking Company were entered as 
the creditors for said sum of £56: Finds, that the pursuer, on 
behalf of said company, afterwards lodged, as the claim to be 
ranked against the defender's estate, tiie account No. 5/6, 
accompanied by the letter No. 5/5, which account purports to 
be an advance of cash to the defender on 20th September, 
1856, of £66, being the very date of the I.O.U. founded on: 
Finds, that the pursuer became insolvent in the month of 
September, 1855, but he gave up no debts as due to himself 
individually, and, in particular, he did not give up the debt 
now sued for as due to him, although the I.O.n. in question 
had been granted by the defender previously: Finds it denied 
by the defender that he was, at the date of his insolvency, 
owing to the pursuer, as well as the Cranstonhill Baking 
Company, a sum of cash advanced to him on 20th September, 
1855: Finds, on the contrary, that the pursuer, although 
allowed the opportunity by Interlocutor of 26th October last, 
has £Edled to prove that the claims lodged against the defender's 
estate by the pursuer, as on behalf of the Cranstonhill Baking 
Company, is different fh>m that now in dispute, both being for 
cash lent by the defender on the same day: Finds that when 
the pursuer instituted the present action, he gave the defender 
credit for a sum of £19, the estimateid amount of a contra 
account said to be due by the pursuer to the defender: But 
finds that the pursuer has judidally admitted at the opening 
of the proof that the defender's contra account was due by the 
Cranstonhill Baking Company, and that it amounted to £22 
2s 8d, the sum for which the defender claims deduction in his 
defences: Finds that when the defender received the said sum 
of £56 on 20th September, 1855, he so received it to assist on 
retiring the bill for £97 lOs, in which the Cranstonhill Baking 
Company were obligants, and the pivrsuer did not then state 
that the sum was advanced out of his own funds: Finds that 
the defender received the said sum in the belief that it was 
contributed by the said company, and tbe I.O.U. in acknow* 
lodgment, granted for the amount by the defender, was not 
addressed to the pursuer, but was blank addressed: Finds 
that the pursuer has failed, otherwise than by his own oath, 
to prove that the said sum of £56 was advanced by himself as 
an individual : Finds, in point of law, that where an advance 
is made to extinguish wholly or in part the contents of a bill 
or other obligation by a i^arty representing one of the obli- 
gants, in dubio, the presumption is, that such advance has been 
made with the proper funds of such obligant: And, in the 
whole circumstances, finds that the pursuer made said advance 
for and on behalf of the Cranstonhill Baking Company, of 
which he was a partner, and that he received the said I.O.U. 
as their voucher, and not as in his own behalf : Finds that in 
accepting the defender's offer of composition, the pursuer, on 
the part of the said comixiny, who were the proi)or creditors 
for the amount now in question, agreed to deduct tbe de- 
fender's contra account now admitted, and to take the sum of 
5s 4d in the .£ on £33 17s 4d, being the balance: Finds that 
the defender, in his defences, has professed his readiness to 
pay the amount of said composition, being £9 Os 7d, and de- 
cree for said sum was pronounced in this action on 17th 
March, 1857, and the amount decerned for was consigned in 
the hands of the Clerk of Court on 24th October following: 
Therrfore sustains the defences, assoilzies the defender from 
the conclusions of the action for any furthei^sum: Finds the 
pursuer liable to the defender in expenses, idlows an account 
thereof to be lodged, and remits the same to the auditor to 
tax, and repwt, and decerns. 

Note. — ^The pursuer's possession of the I.O.TJ. is munly 
relied on as qualifying his title to exact payment of the con- 
tents, and undoubtedly, in the general case, possession of an 
nnaddressed biU or document like that fomided on is 2>riniti 
fane evidence that the holder is the creditor. But, in addi- 



tion, it is contended that, as the advance of £56 for which 
the I.O.U. was granted was made by the pursuer, and as ho 
swears that the fimds advanced were his own, he has esta- 
blished his case. Strong, however, as this position seems, 
there are stronger circumstances which overcome it. The 
pursuer is a partner of the Cranstonhill Baking Company, 
witii whom, confessedly, the defender had had business trans- 
actions ; and as an individual it is not proved that tbe de- 
fender ever had any separate transaction with the pursuer. 
The company were obligants on a bill along with the de- 
fender, which fell due on the 18th SeptemMr, 1855. Tlie 
defender, for whose accommodation it was granted, was bound 
to retire it, but found himself unable, and the other obligants 
(the company) were therefore under obligation to retire the 
bill, and the pursuer, as an individual, was not. The defender 
says that on the 20th September he made his position known 
to the pursuer, at one of the partners of the company, and the 
pursuer gave him the sum needed to retire the bill, taking 
from him the I.O.U. founded on in this action. The pursuer 
did not say he was making this advance from his own private 
funds. The defender did not ask him to do so, and under- 
stood that he was receiving the assistance he wished from his 
co-obligants. The I.O.U. was not addressed to the pursuer— 
Indeed, it bore no address at all, but was handed to the pursuer 
in exchange for the cash. At this time the Baking Company 
were owing the defender an account of £22 2s 8d, and tiiere 
is no evidence in process that, except with reference to the 
advance, the defender stood indebted to the company in any 
sum whatever. In October following the advance the de- 
fender became insolvent, and a state of his affairs was pre- 
pared and submitted to his creditors, in which state tbe 
defender gave up the Baking Compuiy as his creditors for 
the advance of £56, and deducted the amount of his account, 
striking the balance, being £33 7s 4d. The defender's cre- 
ditors accepted the offer of composition which his state of 
affairs showed; and among the others the pursuer signed, per 
procuration of the Baking Company, accepting the offer. He 
swears that he never saw the defender's state of affairs before 
he signed the acceptance of the offer of composition, and was 
therefore ignorant that the advance which he made was 
entered as due the Baking Company; but the accountant's 
derk, who negotiated the eettlement for the defender, swears, 
on the other hand, that not only was the state of affairs shown 
the pursuer before accepting the offer, but at more than one 
meeting with him the witness ozplained the documents fully. 
The Sheriff-Substitute has observed that the pursuer appears 
to be an educated business man, and it cannot be taken off his 
hands that he accepted an offer of composition in ignorance of 
the nature of the debt for which he was to receive it, or that 
he took the defender's offer without satisfying himself that the 
estate showed no more. The pursuer, in a few days after- 
wards, lodged the account which he says the defender was 
owing the Baking Company, and for which he accepted tbe 
composition; that account is holograph of the pursuer, and 
the only item in it is one for £CG of cash advanced to the 
defender on 20th September, 1855. Now, this is the very 
date of the advance of £56 in dispute, and from beginning to 
end of the proof there is no evidence that two such sums were 
advanced to the defender on the same day. The pursuer was 
asked to lead proof in explanation of this drcumstance; but 
although a diet was fixed to enable him to do so, he failed. 
Then, in the very month when the £56 in dispute was ad- 
vanced, and immediately after its date, the pursuer himself 
became insolvent as an individual; and alwough he then 
hdd the defender's I.O.U. he did not give the contents of 
it up as an asset due to himself. Besides, it is to be remarked 
that in the summons, where he demands from the defender 
the advance, as due to him individually, he gives credit for 
the defender's account^ which was not due by him, but by the 
Baking Company. These combined circumstances, in tho 
Sheriff-Substitute's apprehension, altogether overcome the 
presumption arising in the pursuer's favour from his posses- 
sion of the document of debt; such possesion, where the 
holder is the partner of a firm, cannot create any strong pre- 
sumption; because, if the writing was meant for the company, 
delivery to a partner was perfectly good delivery to the com- 
pany. Then, another presumption, which operates adversely 
to the pursuer, is this — That as the advance was made by a 
partner of the Baking Company, to hdp to retire a bill on 
which tlic company were obligants in Iaw^ and in the absence 
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of potiti?e •▼idenoe to the oontnury, it mnit be held that the 
money adnnoed belonged to the oompenj. It is under theae 
ciioamiteiicef, and amcted by this legal preeomptionf that 
the Sheriff-Sabttttnto thinks the defence sacoetsfoL Expenses 
have been awarded because the proof establishes the defence. 
It is proper to add that the porsaer complained that he was 
disadvantaged bv the want of the business books of the Bak- 
ing Company, which woold have shown no entiT of the ad- 
vance in qnestion to the defiander, these books having been 
bnmed on the occasion of an accidental fire which oonsumed 
their premises; but, on the other hand, it was contended that 
it was jost as likely the books wonld have shown the advance, 
and, in all probability, clearly established that no sum of £66 
was advanced by the company on the same date as that in 
question. 



Act. J. M. Tatlob. 



AU, P. Macumd. 



24th Mabch, 1860. 

SHBBIFF COURT, DUMFRIBS. 

(Mb SHiBivr Tbottib.) 

Ibtspectob or Poor of thb Fabiah of Moffat v. 
Mb8 Janxt Grievr or Proudfoot, and Mabgarbt 
Grieve. 

Poor — ^Aliment— Liability — Grandchildren. — Ueld^ (hat 
grandchildren have no claim/or aliment on their deceased 
paternal grand/ather^e estate, that estate being insufficient 
for the support of (he grandfather's own children. 

This was on action at the instance of the Inspector of 
Poor of the Parish of MofliEit against the defenders, as 
general disponees and executors nominate of the deceased 
Thomas Grieve, their &ther, for advances made by the 
pursuer, as Inspector foresaid, to the four children of the 
late Walter Grieve, son of the said Thomas Grieve. It 
was averred, and not denied, that Walter Grieve died in 
August, 1855, leaving no property, and the pursuer now 
claimed from the defenders (1) 4s weekly, as relief afforded 
to said children from 3d August, 1855, and so on, until 
said children cease to receive parochial relief; (2), £2 10s 
per annum of house rent; (3), 5s per quarter for school 
fees and books. 

In defence, the defenders pled (1), that being whoUy 
unable to support themselves, and not being lucrati 
by their late father*s deed of settlement in more than 
was sufficient for their own neceseary subsistence, they 
could not be called on to give up any portion thereof for 
the benefit or support of his grandd^dren; (2), the de- 
fenders being unable to support themselves, had a pre- 
ferable and prior claim for support on their deceased 
Other's estate to his grandchildren. 

Proofii having been led, and parties* procurators heard, 

the Sheriff-Substitute pronounced the following jndg« 

ment: — 

Having resmned consideration of the process, with prooli 
for both parties. Finds, that besides the very scanty and un- 
oertMn earning which they derive from occasional serving, and 



the sum of about £3 a year aoondng to the debndar, Janafc 
Ftondfoot, from tiie estate of her late hnsband, the defeaden 
have no means of support whatever, excepting tiie rent of the 
heritable sulgects in qnestion, dispcmed to them by tbsir lala 
father, Thomas Grieve: Finds that a portioii of sidd snbjeolB 
is occupied hj defenders as a dweOing-honse, and that m t^ 
maining portion is let at a rent of £12 a yeiff: Finds that the 
publio burdens on said sabjects amount to 18s ^6, leaving • 
balance of £11 Is Md a year as the whole oortain availaUA 
means on whigh the defenders are dependent lor their snppofi: 
Finds that ssid sum is not more than sniBdent for the main- 
tenance of said defenders, and that they cannot be oaDed on to 
contribnte out of the same to the "«^t^f»^ni»t of the pauper 
children in question: finds that the claim of the parodiial 
board apinst the late Thomas Grieve, if any such ensted, for 
the maintenance of said pauper children, was never legal^ 
constituted, and does not form such a debt upon his sueesssinn 
as his representatives, the defonders, are bound to liquidale^ 
irrespective of th^ personal ability so to do; sustains the da- 
fences, assoiliias the defonders from the condosions of the 
action: Finds the pursuer liable in expenses, appoints an 
account thereof to be given in, remits to the auditor to tax tlie 
same and report, and decerns. 

KoTi.— The pursuer condndes against the defenders as 
representing the late Thomas Grieve^ paternal graadfiither of 
the pauper children in question, for the prindpal sum of £38 
7b as bygone aliment, and the farther annual sum of £14 6s 
as the future aliment of these diildran. Admittedly the 
defenders succeeded to the heritable and moveaUe property of 
the late Thomas Grieve, and they are accordingly responsible 
for all his lawful debts. The present claim of the pursuer 
Midnst the defenders, however, was never ccnstitnted against 
the late Thomas Grieve; and it is therefore open ftr them to 
urge, as it would have been competent for Thomas Grieve 
himsdf to urge the plea of inabihty. The defonders aooor- 
dingly pled, that the proceeds of Thomas Grieve*s succesrion 
were not more than simdent for their own support^ and thaS 
thev were unable to contribute from said soooearion to the 
mamtenance of Thomas Grieve*s gianddiildren. From, tha 

Soof led it appesrs that, exceptu^ the heritaUe snbgeots in 
ofikt, the late Thomas Grieve Ittfc no property. fSrt of 
these subjects the defenders occupy as a dweUing^house, and 
the remaining part, which is let for a sum of £12 a veiur, la 
the only part that yields any money income to the deundera. 
From thu sum 18s 2|d fiius to be deducted on account ol 
public burdens, making the whole available income derived by 
defenders from their father's succession only £1 1 Is 9|d. Nofw 
in these circumstances it appears to the Sheriff-Substitute that 
the defenders have succeeded in making good thdr plea of 
inability, as it cannot be aaid that two lone women, whose 
united income amounts to little more than £11, are in a 
podtion out of that income to contribute to the maintenance 
of their father's grandchildren, or to rdieve the f*^kl 
Board from the burden of their support. On these grounds 
absdvitor with costs has been issued. 

On appeal, and after considering a reclaiming petitioa 
for pursuer and answers for defenders, the Sheriff (Mr 
Kapier) adhered, with additional expenses. 



Act, T. Tait. 



AU, JOHV A. SirTTB. 



We have been obliged to postpone^ tiU next mon(h. 
publication of our usual ^* Digest ofEngUsh Cases.^ 
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27t8 Mabch, 1860, 

SHERIFF OOTJRT, GLASGOW. 

(M9 Srkbzfv Stsathibv.) 



Hemrt Rakob V, Robert H. Roe. 

Btainteof LimitataonB (21 Jac. I., 0. 16) — ^Prescription. — 
Terms of letters from a debtor to his creditor which, though 
sufficient to exclude effect of the Statute of Limitations in 
England^ held not sufficient, per se, to create, de novo, 
m effectual ground of action, or to har the application 
of the Law of Prescription in Scotland, the letters hav' 
ing been written inter annos prescriptionis. 

We reported the preceding part of this case in January 
last, (see page 33, supra.) The Sheriff allowed the re- 
cord to be opened up, to the effect of allowing the de- 
fender to amend his record by the additional averment 
that he had resided in England for more than six years 
after the notes fell due, and that they thereby fell imder 
theStatute of Limitations; and this having been done, 
and the pursuer not having denied the statement, the 
record was of new closed. Thereafter the following In- 
terlocutor was pronounced, in which both parties have 
acquiesced, and allowed to become final :~ 

Having heard parties' procurators <m the record as amended, 
and dosed d$ novo under the remit to the Sheriff-Substitute: 
Finds it averred by the defender, and not denied by the 
pursuer, that the last residence of the former in England was 
at No. 6 Murray Plaoe, Cambden Town, London, which he 
fioally left on 24th June, 1854, and came then to reside in 
Scotland: Finds that a period of six yean had elapsed from 
tiie dates when both promissory notes libelled fell due, and 
from, the date of the last item, so &r as continuous, of the 
account sued for before the defender left England, and that) 
therefore, the English Statute of Limitations (21 Jac. L,c. 16) 
had operated to &e exclusion of all action in respect of said 
promissory notes and account, unless the Muonnts thereof had 
been acknowledged by the defender in manner sufficient to 
prevent the said statute attaching: Finds it pled by the 
pursuer, that such an acknowledgment existed, and was to be 
found in process: Finds it averred by the pursuer, that on 4th 
August, 1849, he forwarded to the defender, then residing in 
Birmingham, a statement of the claim he had against the 
•latter, in terms of the defender's request contained in his letter 
of date the previous day (No. 8/4 of process) and after inter- 
mediate communication on 26th December, 1849, the pursuer 
agun wrote the defender, while still resident in Birmingham, 
demanding payment of £45 16s 4d, the amount then due, or 
to send a fresh acceptance, including interest, at a short date, 
and of which letters from the pursuer copies are included in 
No. 8/1 of process: Finds, that in the defender's letter of 10th 
Janoanr, 1850 (No. 8/7) written in answer to the pursuer's 
demand, he states that "no applibatbn which you (pursuer) 
can make, will give me (defender) more motive than I possess 
to liquidate the claim, nor can any fresh agreement press upon 
me more than my present liability with you ; had I not been 
so Ui it would have been finished and forgotten ;'* and at a 
latter portion of the same letter the defender adds, "at the 
present moment I cannot send what you require, but I wish 
you to understand it would be otherwise than my wish that 
you should lose the interest you mention : " Finds that the 
other later letters (in No. 8) were sent by the defender to the 
pursuer, in which reference is generally made to the debt 
obdmed: Finds that at the debate the defender admitted the 
genuineness of the letters so sent by him, and it was not averred 
that they had reference to any other than the sums contained 
in said promissory notes and account: Finds that said letters 
were written and sent within six years of the period when the 
defender finally left England, and they amount to such ac- 
knowledgment of the pursuer's chum, as did according to the 
law of Inland, bar the effect of the Statute of Limitations, 
and therefore that statute had not taken effect as against the 
pursuer^B debt at the date when the defender came to Scotland: 



Finds that although said letters thus excluded the English 
limitation, their terms are not sufficient to create de novo an 
effectual ground of action in Scotland, separate finom the pro* 
missory notes and account, whicli now fall under the Scotch 
rules of prescription: Finds that a farther course of six years 
has run since the date of said letters, and under these drcum* 
stances reverts to the Interlocutor of 2d November last, and 
finds that the constitution and resting owing of the sums con* 
tained in said promissory notes, and of the aocoimt so far as 
consisting of professions charges, can only be proved by the 
defenders oath, or by his writ acknowledging the debt extra 
annos prescriptionis: Allows the pursuer a proof, therefore, as 
so limited accordingly: Grants diligence and commission, and 
appoints enrolment of the cause in terms and as contained in 
the said Interlocutor. 

Note. — ^There seems to be no doubt that the defender did not 
leave England until 'six years had elapsed after the promissory 
notes libelled had fallen due, and when, for the contents as 
well as for his accounts, the pursuer was entiUed to have in- 
stituted action. The usual effect then, must have been to ex- 
clude the pursuer's claim under the Statute of Limitations, 
but the defender's letters, according to the Sheriff-Substitute's 
apprehension, seem to have barred the operation of that 
Statute while he remained in England; and on taking up Ins 
abode in Scotland, the Scotch rule of prescription came to be 
the appropriate principle applicable to the case, as was ex- 
plained in an earlier stage of the process. It is proper, how- 
ever, shortly to recur to the reasons which have led to the re- 
sult in the present Interlocutor. It appears to be settled in 
England, that after a debt has become prestable, or as it is 
usiudly expressed, after a cause of "action has accrued, to avoid 
the operation of the Statute of Limitations, when once it has 
begun to run, one of two things must be done. The creditor 
must either commence legal proceedings against the party be- 
fore the bar by the Statute attaches, or he must obtain afresh 
acknowledgment from him of the debts, which it is said 
operates as a new promise to pay the debt, and raising, con- 
sequently, a new cause of action, and not merely having the 
effect of reviving or drawing down the original promise to the 
time when this kst acknowledgment is made." (Harrison and 
Edward's Law of Nisi Prius, ed. 1838, p. 368.) From the dato 
of such promise, which formed a new cause of action for the 
same debt, a fresh period of six years fell to run ; the de- 
fender's letters referred to in the interlocutor bear dato re- 
spectively, 3d August, 1849, and 10th January, 1850, and 
these have been held to contain a sufficient acknowledgment 
of debt, according to the English doctrine. The defender 
came to Scotland in June, 1854, so that six years from the 
dato of these letters had not run, and the Statute of Limita- 
tions had not then taken effect ; but it was subject of conten- 
tion that the letters referred to did not acknowledge nor 
promise payment of the debt. The Sheriff-Substitute has 
quoted the words of the latest of the letters, so that they 
might be fairly under consideration, and he thinks, that 
agreeably to recent decisions of the Supreme Court in Scot- 
land, the letters could not be held sufficient to constitute the 
debt, even if a promise inter annos would have been compe- 
tent to found on. But as is noticed by Professor Bell, "There 
is a difference between the Scottish prescription of bills and 
the limitation of the English Law. By the words of the 
Scottish Act, the bill is annihilated as a ground of diligence 
or action, and the proof of the debt confined to writ or oatii 
in England, the limitation may be discharged by any acknow- 
ledgment of the debt, even the sligJUest, and by parole." (1 
Com., p. 394, 5 ed.) Acknowledgment parole does not now 
bear the stotute of limitations, it must be an acknowledgment 
and promise to pay made in writing, 9 Geo. lY., c. 14, s. 1. 
But tiien, as Professor Bell states, the very slightest written 
recognition of the debt wiU be enough, "thus, if a defendant, 
by letter, admit a balance to be due, without stating the 
amount, this will take the case out of the statute." (Dtckin- 
son V. ffatjiddf 5 Car and Payne 46, ffar and Ed., Nisi 
Prius, p. 873.) So statements like the following were held 
sufficient to bsf the operation of the Stotute. "I intend to 
pay A's cladm it allowed time ; if I am proceeded against any 
exertion of mine wiU be rendered abortive." {Feam v. Lewis, 
6 Bing., 349.) "I have been expecting to be able to give a 
satisfactory reply to your application respecting B's demands 
against me. I will call upon you to-morrow on the matter." 
{Jiorrell v. FrUh, 3 M. and W., 402.) "Arrangements have 
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been made to enable me to duchaige your debt; funds haye 
been appointed for that purpoie, of which A is trustee, and to 
him I refer you for further information." (Rovtledge y. 
Samiay, 8 Add.; and EUit, 221.) But, singula^ enough, the 
following have been held acknowledgmentB to bar the Statute: 
— "I will have nothing to do with your daim: you can make 
me bttokrupt, but I had rather go to jail than pay yon." 
{LifueU V. ionaor, 2 Bing., N. (7., 241.) "I will not pay your 
demand, for it is of more than six years' standing." {Srig- 
ttoek V. Smith, 1 Or. and mee, 483; see also, Taylor on Evi- 
dence, Vol. ii., p. 881,882, 8 Ed.) It is unnecessary to say 
thaty in ^e present case, the defender's letters are greatly 
more ezpHdt than in any of the preceding illustrations. 

Hie pursuer, at the debate, contended that as lus debt fell 
therefore under the Scotch prescription, the defender's letters 
proved liie debt teripto. But tiie answer to this is conclusive, 
that these letters were written within six years from the cause 
of action accruing, and, according to the Sooteh rule, the ad- 
mission of prescribed debt must be beyond the years of pre- 
scription, BO as to elide the effect thereof. Again, the lan- 
guage of the letters does not specify the amount admitted, 
and from them the extent of the claim can in no way 
be ascertained. In England, a defect of this nature 
would be overcome by the admission of extrinsic evidence, 
but in Scotland letten of correspondence, extra annot, must 
be dear k^ expression or necessary explanation. It will 
not avail tiiat there was a correspondence if it contain no 
explidt admission of the debt. {Eicing v. Cuminef 12th Nov., 
1835, 14 Shavff p. 1.) The pursuer in consequently left to 
resort to such other adequate writ as he may be able to re- 
cover, failing which tiie defender's oath is his only other 
competent means of proof. 

Act, RoBKBT Cabswill. AU, H. D. Hall. 



80th Maboh, 1860. 
SHERIFF COURT, GLASGOW. 

(Mb Shebiff Bell.) 

JoHK Ferguson, W.S., Edinburgh, Executor-dative of 
Mrs C. Ferguson, v, William Balstox, House 
Factor, Glasgow. 

Proving the Tenor Incidenter. — TJie tenor of a lost writ, 
which imports the extinction or restriction of a dehty 
may he proved incidentally in the covrse of a pending 
process. 

This was an action of count and reckoning for the rents 
and management of certain house-property in Glasgow, 
whicb the defender had managed for the pursuer. The 
record was made up by revised condescendence and 
defences, which went minutely into details, and as to the 
accuracy of which parties differed materially. Inter 
aUoy the pursuer objected to a sum of £40, alleged to 
have been paid to the pursuer, for which the defender 
took credit in his account, but for which no voucher was 
produced — the defender alleging that the receipt, which 
was holograph of the pursuer, had gone amissing, and 
could not be found. A proof, pro ut de Jure, was there- 
fore allowed to both parties before answer. In the course 
of the defender's examination as a witness in the case, 
he was interrogated as to certain jottings which he alleged 
had been made up by him and another party, "Whether 
they were made up from receipts then before them, and, 
in particular, whether they had a receipt there before 
them, of date February 18th, 1857, for £40." 

This was objected to, because "it is incompetent to 
iostruct a payment of £40 in any way except by party's 
writ or oath, and that it was incompetent in this action 



to prove the tenor of an alleged lost receipt, which, ac- 
cording to the defender's own showing in the closed 
record, had gone amissing in his own possession." 

The answer was, that it was competent, ope exceptianis^ 
to prove that the receipt had existed, that it was lost, 
and then to prove its contents. 

The objection and answer were taken to avizandum, 
and the case ordered to the debate roll, that parties 
might be heard. 

Parties' procurators having been heard, the following 
Interlocutor was pronounced, and acquiesced in by both 
parties: — 

Having heard parties' procurators, and resumed considera- 
tion of the interrogatory put to the witness William Balston, 
on page 5 of the defender's proof, with the objections and 
answers thereto, Finds, that where a lost writ is one upon 
which a permanent right is to be set up, or on which execution 
is to follow, such writ cannot be supfdied without a proving of 
the tenor ; but if the writ bo only such as imports the extinc- 
tion or restriction of a debt, it may be supplied incidentally 
in the course of a process already depending by adminicles, 
without a proving of the tenor, [Tait on Evidimce, p. 212 ; 
and Dickson on Evidence, pp. 648 and 652, and cases there 
quoted :) Finds that the writ referred to in the interrogatory 
is a receipt for £40 said to have been granted by tiie pursner 
to the defender, and to have been formerly in the defender'! 
possession, and not admitted to have been lost by him, seeing 
that he states that he had sent in his vouchers to the pursuer 
in Edinburgh, and cannot be sure that all were returned that 
were sent : Finds, that in these circumstances, it is competent 
to prove inddentally the existence and tenor of said lost re- 
ceipt: Therefore repels the objections to said iiiterrogatory, 
reserving to consider the weight to be given to the proof when 
it shall be concluded, and quoad ultra, appoints the case to be 
put to the diet roll of the Court, to be held on the 27th inst, 
that a new diet of proof may then be fixed. 

Note. — ^The same point as that now decided, was recently 
adjudicated upon in this Court, in the case of Craig v. Qreen' 
shields <D Co., where the Sheriff-Substitute's judgment, allow- 
ing an incidental proof of lost receipts, was, on the 27th 
January last, adhered to on appeal. 

Act. MACLEOD. Alt, Gebbie. 



7th Afbil, 1860. 
SHEBIFF COUET, GLASGOW. 

(Mr Shebiff Bell.) 



James Gardker v. AVilliai^i Aitok. 

Contract of Sale — Delivery — Breaking bulk — Onus of 
proof. — A quantity of railway fencing^ ordered accord" 
ing to certain specifications to he delivered at G,^ 
wasy on examination^ found to he disconform to specific 
cation, and the master of the vessel teas so informed he^ 
fore discharging; he discharged his cargo notwithstand- 
ing, on the quay of G.^ hut no delivery was at the titne 
taken. Shortly afterwards the cargo was examined hy 
the purchaser, and a selection made of what was con' 
form to specification, and taken delivery of, and the seller 
was informed of the partictdars, and desired to come 
and examine for himself He delayed for sixteen days 
to answer the letter or to examine the cargo. Held 
after a proof, (1) that the fencing not heing conform to 
specification, the purchaser was not hound to pay for the 
whole cargo, though he had hroken hulk; (2) that (he 
landing at the quay at G, was not delivery to thepur' 
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chaser; (8) the purchaser was not liable fcr the dilapi- 
dation of the remainder of the cargo^ after intiination to 
the seller; and (4) the onus of proving (hat the pur- 
chaser took more of Hie cargo than he admitted^ thrown 
on the seller. 

This was an action for payment of £153 28 6d, the 
price of a cargo of railway fencing sold by the pursuer to 

the defender in June, 1857, under deduction of £2 ISs 

paid to account. The following Interlocutor of Sheriff 

Bell explains the drcumstances, and the pleas of parties: 

Having heard parties* procurators, and resumed considera- 
tion of the proof, productions, and whole process: Finds that 
on the 2l8t April, 1857, the defender wrote to the pursuer the 
letter of which there is admittedly a copy in No. 6/1, intimat- 
ing that he required a large quantity of railway fencing of the 
puticular dimensions and quality therein stated, and request- 
ing an offer from the pursuer for such railway fencing, to be 
d^vered free of all charge at Girvan or Ayr: Finds that by 
his letter, No. 6/2, of 27th April, 1857, the pursuer made an 
offer accordingly to supply the fencing at lO^d per lineal 
yard, and to deliver as required: Finds that on the 28th 
ApriX the defender accepted of this offer, as instructed by the 
copy letter of that date, in No. 6/1, in which he also says — 
"I cannot bind either you or myself to any quantity, but as 

?ou are aware I require upwards of 30,000 yards altogether, 
will just keep myself open to take it from those that will 
serve me best. I hope soon to see a carffo from you delivered 
at Girvan:" Finds that the pursuer thereafter loaded the 
lighter " Hope" at Kirkintilloch, and on the 8th June, 1857, 
made out the account. No. 6/5, charging the defender with 
3,500 yards of fencing, and on the 15th June, the pursuer 
also made out the receive note. No. 6/4, addressed to the de- 
fender in these terms:-*— "Please receive by lighter 'Hope' 
8,500 yards of railway fencing : " Finds that the said lighter 
reached Girvan on the 19th June, 1857, and on the 20th the 
defender wrote to the pursuer the letter of that date ; also, in 
No. 6/1, in which he intimates that "a very great portion" of 
the fencing is not according to contract, and will be rejected; 
but adds — " I have sent up a man to-day to take what is pass- 
able ;" and on the 26th June he again writes—:" I have to-day 
completed tiie selection of the fencing sent by the lighter 'Hope,' 
and beg to inform yon that there is considerable more than the 
half of it rejected, and even what is taken is far from being 
the thing. You should come through and see it:" Fin£ 
that the pursuer does not appear to have returned any answer 
to these letters till the 1 0th July, when he wrote demanding 
payment of the whole fencing: Finds that the parole proof 
uurther instructs that the master of the ''Hope" Landed the 
whole fencing on the qimy at Girvan after he had been told 
by the defender that he would take only what was according 
to contract, and it was after it had been so put on the quay 
that the defender "pidked out what was according to specifi- 
cation," leaving the rest on the quay: Finds that some of the 
fencing so left seems to have been stolen or carried off either 
before or after it was stacked up on the quay, the pursuer, 
who went to Girvan himself, paying the men who did so: 
Finds, that this remaining portion was of mutual consent, 
and under reservation of all the pleas of parties, sold by public 
roup in virtue of the judicial warrant granted on the 26th 
Apnl last, and the firee proceeds, amountmg to £1 Os 3d, oon- 
ligned in the hands of the derk of Court, conform to roup 
t3i and report of sale. No. 14 and 17: Finds that the pursuer 
having denied tiiat any portion of the fencing was not accord- 
ing to contract, a proof thereanent was allowed by the Inter- 
locutor of 23d February, 1858: Finds that the said proof in- 
structs that a considerable portion of the fencing, including 
the whole which the defender rejected, was not up to the 
specification, and therefore objectionable: Finds that in his 
minute of defence, as well as in his minute No. 12, the defen- 
der admits having taken away only 1265 l-3d yards rafters, 
840 yards posts, and 522 2-3d yards ranees, but the pursuer 
in his paper No. 13 does not admit the accuracy of this state- 
ment: Finds, in point of law, that the defender on the one 
hand was not entitied without the pursuer's consent to make 
a selection of the cargo of fendng sent by the "Hope,'' and 
after ti^us breaking bulk to refiiM to take the remunder of 
said cargo: But finds, on the other hand, that the defender 
ItfbTiDg utimated botii to the master of we *'Hope" and to 



the pursuer, by his two letters of the 20th and 26th June, to 
which no timeons answers were returned, tiiat he rejected 
considerably more than half the cargo, the same should not 
have been left by the pursuer or hu ship-master loose and 
unprotected on the quay at Girvan, the landing on said quay 
not being in the drcumstances delivery to the defender, and 
the pursuer cannot now charge the defender with that portion 
of the fendng which was dilapidated and carried away when 
so lying unprotected : Finds, however, that as the defender at 
his own hiuid took delivery of a good many cart-loads of the 
fendng, the onus lies upon him of showing that he has stated 
correctly the precise quantity so carted away, in order that 
the deficiency between the amount that remained at the time 
of the judicial sale and the amount originally sent, may be 
ascertained to, be attributable soldy to dilaindation; and 
allows the defender a proof accordingly of his averment of the 
predse quantity taken delivery of by him, and to the pursuer 
a oonjonct probation: Grants diligence against witnesses and 
havers, and appoints the cause to be enrolled for the 28d 
August, to fix a diet of proof. 

Note. — Althoagh the Sheriff-Substitute, for the reasons 
above set forth, half found himself necessitated to allow a 
further proof in this unfortunate litigation, he greatiy hopes 
that the parties will now see their way to an extrajudicial 
settiement. The proof already led establishes that the pursaer 
was to blame in the first place for sending a large portion of 
the fencing decidedly inferior to contract, and he must in any 
event be held liable to the defender in all the expenses incurred 
by the latter in this process in consequence of his (the pursuer's) 
assertion that the whole fendng was up to the spedfication* 
On the other hand, the Sheriff-Substitute has arrived at the 
condusion, though not without some hesitation, that the 
defender, by taking a portion of the cargo, made himself 
liable for the contract price of the remainder, in as fiw as the 
same was not lost through the carelessness of the pursuer or 
the party acting for him. The rule of law, as laid down in 
the case of Jianton, 3d June, 1445, is distinct that in the case 
of a sale " where the price has been previously fixed, the pur- 
chaser must either pay the agreed on price, or if the cargo be 
not conform to order, he must return it entire; and if he has 
broken bulk and used any part «f it, he will be debarred from 
afterwards objecting to the quality or price." The same 
strict rule was given effect to in the subsequent cose of Padgett 
ds Cb., 24th November, 1852, in which it was expressly pointed 
out that the entire goods sold imder any particular contract 
must be left at the command and dispoasl of the seller, if 
objected to, as different from contract. See also the previous 
cases of Jaffray^ 7th December, 1824, and Wait, 6th February, 
1829. See also SmitKs Mercantile Lav, pp. 472-3, and BtWa 
Principles, pp. 44-5. As matters stand at present, the defen- 
der offers £46 9s 5d as the value of the fencing taken by him. 
The free proceeds of what was left at the time of the judicial 
sale were £10 Os 3d, making together £56 9s 8d, and leaving a 
dear defidency on the invoice price of the cargo of £96 12s lOid. 
Perhaps, on the whole, the wisest plan to avoid farther litigation 
would be for the parties to divide this loss between them. 

Against this Interlocutor both parties appealed, and 
Sir Archibald Alison pronounced the following Interlo- 
cutor: — 

Having resumed consideration of this case, along with the 
debate under the mutual appeals for the parties, and reviewed 
the proof already adduced, and whole process, upon the appeal 
for the pursuer, adheres to the Interlocutor appealed against, 
for the reasons stated by the Sheriff-Substitute,^and diunisses 
said appeal; but imder the appeal for the defender, finds that 
botii in his minute of defence and also in the minute No. 12 
of process, the defender has distinctiy spedfied the quantity of 
wood which was taken possession of by him, and that in the 
circumstances of the case the (m%LS of proving that he took 
more than is admitted lies on the pursuer: Therefore allows 
the pursuer a proof that the defender took possession of more 
wood than the quantity admitted by him, and to the defender 
a conjunct probation thereanent, and so far varies the Inter- 
locutor appealed against by the defender, bat qyaad vUra dis< 
misses his appeal 

Ad, Alt, 
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llTH Afbui, 1860. 

SHERIFF SMALL DEBT COURT, FALKIRK. 

(Mb SmntivF Bobbrtsoh.) 



'^SBSSi 



GoYAN, Kent & Co. v. M^Ewav. 

Sale — Commiasion. — Circumstances in which it was held 
(hat persons had not been employed to act as brokers in 
the sale of a shij), and were therefore not entitled to 
commission. 

This was an action for payment of £11 Gs, as commission 
at the rate of 2| per cent, on £450, the price at which 
the ship Biveresed was sold, the puraaera alleging that 
the sale had been effected on behalf of the defender as 
owner. The circumstances were as follows: — 

The pnnmen wrote to the defender offering to effect a sale, 
to which no answer was returned; thejrthen wrote to him 
ofiRning a price, £400, with a commission out of it of 2} per 
cent, to themselves, for a client of thein — that offer was not 
accepted; they then wrote again, offering £430; that also was 
not accepted — ^no answer in either instance being returned. 
One of the partnets (GoYan) proceeded to Falkirk on the 13th 
February, 1860, and offered £440; that was positively refused, 
and the defender stated to Mr Govan that his lowest price 
was £450, but said, at the same time, " that if he/lept over 
it, he would not take that^" and it was admitted on both sides 
that no sale, even for £450, was agreed to at Falkirk. On 
the same day, however, (13th February,) the pursuers wrote 
to the defender to say that their client had agreed to give 
£450, and adding, 'Hhat from what passed between you and 
our Mr Govan to-day, we will consider the bargain closed." 
To this letter the defender rotumed no answer. The next 
day, the 14th, the pursuers* wrote again to the defender, 
desiring him to come to Glasgow on the following day, the 
15th, and receive his money at their office at 2 o'clock; to this 
no answer was returned, but the next day, the 15th, the 
defender and the registered owner proceeded to Glasgow, and 
the defender and the witness, William Hunter, (the party for 
whom the pursuers wero acting,) proviously strangers to each 
other, accidentally met in the early part of the day at Port- 
Dundas, and the defender, aStet first demanding a higher price, 
agreed to sell to Hunter for £450, and they at the same time 
arranged to meet at the office of the pursuers to sign the 
vendition and receive the price at 2 o'clock the same day. 
The defender, however, at this meeting at Port-Dundas, tells 
Hunter that he would pay no brokers* commission. At 
2 o clock the parties met at the pursuers' office, and the 
defender there denied all liability for commission, alleging 
that he had nothing to do with the pursuers, and had never 
transacted with them, that he had sold to Hunter, with whom 
alone he had transacted for £450, free of all deductions, and 
he- refused to allow the vendition to be signed till the £450 
was handed to him. The money was then paid to the defender 
by Hunter, and the vendition was signed. An altercation 
after this took place betwixt the pursuers and the defender, 
the pursuers claiming and the defender refusing commission; 
ultimately the defender gives £1, as he states, for the writing 
of the bill of sale, for iK^ch, however, he alleged he was not 
liable under his bargain with Hunter. The defender swore 
that one of the pursuers (Kent) offered on this oocaaiou, on 
payment of another £1, to give up all chum to oommiasion, 
which proposal was rejected by the defender. 

The Sheriff-Substitute in pronouncing judgment, said — 

The only circumstances elicited by the proof, which gives 
any colour to the claims of the pursuers, are the letter m the 
14tb Febrnaiy by them to the defenderi desiring him to oome 



to Glasgow and receiye his money at their office at 2 o'clock 
the next day, (the 15th), and the defender actually proceeding 
to Glasgow on that day, taking the registered owner along 
with him, followed up by the receipt of the money, and ng- 
nature of tiie bill of sale at the pumners' office, on the day and 
at the hour and place indicated by their letter. Against this, 
on the other hand, there is the deposition of the defender, 
who swears that his going to Glasgow on that day with the 
registered owner, was not in consequence of the letter of the 
pursuers — that he and the rpffistered owner went tc^ther to 
Port-Dundas on that day with reference to certain repain to 
be made on the vessel; and that their being at the pursuen* 
office at two o'dodc to complete the transaction was solely in 
oonseqnenoe of the sale made to Hunter, and the arrangement 
entered into with him to that effect, when he and the defender 
accidentally met at Port-Dundas on the morning in question. 
Now, unless the defender has sworn fabely in these matters, 
these statements afford a satisfiM^zy explanation of his con- 
duct, and a complete answer to uie inference which the 
pursuers attempt to draw from it. Hie Sheriff-Substitute 
cannot assume wat the defender has sworn falsely, and there 
being nothing else in the case affording any support to the 
claim advanced, he has had no hesitation in pronouncing a 
decree of absolvitor. The main ground on which this decision 
is rested is, that the pursuers have failed to show that the 
sale was effected by thorn, and the defender has positively 
sworn that it was not; but independentiy of this, it is thought 
to be a matter of grave doubt, even where the sale can be 
traced to the intervention of a broker, whether a daim for 
commission can be sustained where the party against whom 
the daim is made never recognised the actings of the bzx^er, 
and where the broker has come forward offidouslv taidproprio 
motu, or on the part of a client or customer of his own, and 
carried through a purohase, the seller never agreeing to pay 
any commission, or recognising tiie broker's intervention aa 
being on his behalf. It won't do to say such is the custom of 
brokers — that a commission faUs to be paid by the seller. 
Brokers, no doubt, may agree to rules binding on themsdves, 
or regulatinff dealings on 'Change, and a party buying or 
selling on 'Change may be bound by the rules or practice of 
the Exchange which he uses, but brokers have no power to 
make rules affec ting the general public The Sheriff-Substitute 
has considered the recent cases of Lawrie v. Seath, 28th Feb., 
1860, and Cunard dt Co, y. Slede ^ Oo., 6th March, 1860, 
dedded in the Sheriff Courts at Glasgow and Ghfeenock, 
referred to by the parties, but the present case differs 
materially from dther of these, and is dedded on its own 
specialties. 



Ad, 
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llTB Afbxl, 1860. 

SHEBIFF COURT, GLASGOW. 

(Mr SHBSirp Steathbbv.) 

Alkxandkb Macdohald v. Bobkrt Dunlop. 

Compensation —Bill — Negotiation — Intimation. -^ Cir^ 
cumstances in which held that a bill had been sufficiently 
negotiated. 

The poiBuer sued for payment of the anm of £20 18a 6d 
sterling, for goods sold by him to the defender, per 
account commenoiog the 25th day of December, 1S5$, 
and ending 2d December, 1857. 

The defence was compensation arising out of the Ibl-* 
lowing circamstances: — On ISth October, 1856, the 
pursuer waited on the defender (with whom for many 
years he had been on terms of friendship, besideB the 
defender acting as the professional adviser of the pur- 
suer) and produced a bill at four months' date tom 10th 
October, 1856, drawn by the pursuer on A. 8. Sichel, 
Manchester, for £265. This bill wm indorsed by the 
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ponaera, by William Wardlaw k Co., agents and com- 
mission merchants, Glasgow, and by Walter Scott Gil- 
ehrist, hosier, Glasgow. The pursaer stated to the 
defender that he (parsaer), Wardiaw & Co., and Gil- 
christ, were all interested in a consignment of goods made 
by them in parsuer^s name, through Sichel, to a house in 
Australia; that the goods had not been realised, and that 
the Wl was for or represented an advance made by 
Sichel on these goods at shipment some years before; 
that the bill had been constantly renewed as it fell due, 
and that he would be obliged by the defender discounting 
It for him, instead of his requiring to apply to his bankers. 
To oblige the pursuer, the defender agreed to do this, 
and handed him a bank cheque for the amount, less the 
current discount charged by the banks at the time, the 
defender making no charge for commission or otherwise. 
The bill was accepted by Sichel, payable in London on 
or about 11th February, 1857. 

When the bill was becoming due, the pursuer waited 
upon the defender, and stated that matters remained as 
formerly relative to the goods sent out to Australia, and 
requested the defender to renew said bill. The defender 
stated that requiring money he had discounted the bill 
with the National Bank, but in order farther to oblige 
the pursuer, he would discount a renewal bill with the 
City Bank. The pursuer accordingly handed to defen- 
der a new bill at four months from 10th or 11th Feb., 
1857, for £2G5 drawn by the pursuer on Sichel, and 
endorsed by the pursuer, and also by Wardlaw & Co., 
and Gilchrist. This bill was likewise accepted payable 
in London. The defender endorsed said new bill, dis- 
counted it with said City Bank, and handed to the 
pursuer the nett proceeds, as received from the Bank 
(without any charge for commission or otherwise), in 
order that the pursuer might therewith retire the first 
bill due in London on 18th February, 1857. 

On 12t]i June, 1857, the pursuer again waited upon 
the defender, and stated that the renewal bill was be- 
coming due, and that he would again like it renewed for 
other four months. The pursuer then produced a re- 
newal bill for £265, being his draft on Sichel, accepted 
per procuration of Sichel, payable at Jones, Loyd & Co., 
London, and endorsed by the pursuer, and Wardlaw 
& Co., and S. Gilchrist; and the defender, at the 
pursuer^B request, and again to oblige him, discounted 
this second renewal bill, and handed to the pursuer a 
baqk cheque for the amount, having only deducted the 
current bank discount, and no commission or charges. 

In Sept., 1857, the defender was ordered by his medical 
attendant to go to Cheltenham for his health, and on 
making arrangements for his absence, he saw that the 
bill last mentioned would be due before or ^bout the 
period of his return. The defender, therefore, between 
12th and 18th September, waited upon the pursuer, 
and stated his intended absence, and that the bill in 
question would be due during the same, viz., on 13th 
October last; that if pursuer again required a renewal, 
the defender to oblige him would do so, but that it must 
be arranged before the defender left Glasgow; that the 
bill was iu defender's own hands, and if the renewal was 
granted, it was no use transmitting the money to London 
(as had been done previously when the bill was in the 
bank), but that the defender could leave out the bill 



with his clerk, to be by him exchanged for the renewal 
bill and the discount thereon, which the pursuer would 
hand to him. The pursuer then stated that the bill 
would require to be renewed, as the goods had been 
returned or were ordered home from Australia unsold, 
and that the simplest way would be to exchange the bills 
as proposed. Ue also requested the defender to call on 
Mr M^Indoe of Wardlaw & Co., and mention the ar« 
rangemento to him. This the defender accordingly did, 
and Mr M^Indoe approved thereof, and in particular of 
the arrangement not to transmit the bill to London, but 
to have it exchanged in Glasgow for the new draft. 

In terms of said arrangements, defender handed tha 
said bill to his clerk, Mr Stewart, to be exchanged for 
the new bill, and discount thereon, and then left Glas- 
gow on 18th September, and did not return till 14th 
October following. The defender's clerk, in terms of 
his instructions and said arrangement, retained the said 
bill, and on ISth October last — the day when it became 
due — ^the pursuer never having called, Mr Stewart 
waited upon him and requested the new bill in lien of 
the one due as arranged. The pursuer then stated that 
he had been talking to Gilchrist the night before about 
the bill, that they had resolved to let it take its course, 
instead of being renewed as arranged, and the pursuer 
then desired the bill to be sent up to London for pay- 
ment. Mr Stewart objected that he should have been 
told previously if the arrangement was not to be carried 
out by a renewal, and the bill would have been sent 
eariier to London; but the pursuer replied that he sup- 
posed it was no matter. The said bill was then instantly 
lodged with the National Bank in Glasgow for collection, 
and was transmitted by said bank to their agents in 
London, and by them, on 14th October, it was presented 
at Jones, Loyd & Co.* and protested at the defender's 
instance for non-payment, the protest bearing that Jones, 
Loyd & Co. had orders not to pay the bill. Im- 
mediately on receiving notice from the Union Bank of 
London of the non-payment and protest, the National 
Bank intimated the dishonour to the pursuer and all 
concerned. The pursuer requested the defender to en- 
deavour, as onerous holder of the bill, to recover the 
amount from Sichel, the acceptor; but the defender 
found that Sichel had for some years ceased to carry on 
business in Manchester, had no assets there, and was re- 
siding in Heidelberg, Germany. The pursuer, on being 
required to make payment to the defender of said bill, 
refused to do so, and the defender, desirous of avoiding 
litigation with a party who had been a personal friend, 
sent the bill and protest to Heidelberg, and an action 
was instituted, at the defender's instance, against Sichel 
in the Court of the Grand Duchy of Baden, which 
action is presently in dependence — Sichel denying all re- 
sponsibility in this action. The bill was in whole or in 
part an accommodation bill by Sichel to the pursuer, 
which the pursuer was bound himself to retire, and the 
pursuer received notice previously that the goods, on the 
security of which said accommodation bill was granted, 
had been returned unsold, and was requested to retire 
said bill and take up the goods; and the pursuer, by his 
express agreement for renewal, and having, by the ar- 
rangements above set forth, dispensed with the usual 
negotiations, and by the nature of the bill itself, is liable 

q2* 



74 



SHEMFP COXJBT REPOBTS. 



Ji 



to the defender in payment thereof, with interest and 
charges. 

A proof having been allowed and taken, and parties 
heard, the Sheriff-Substitate pronounced the following 
Interlocutor: — 

HaTiDg heard parties' procuraton on the domd reoord and 
whole cause, and made avizandum : of consent of the pursuer, 
repels the objections to the competency of the proof led by 
the defender, and finds, in pomt of tuot, that the sum of £20 
8s 6d sued for, is not disputed by. the defender; but he pleads 
in compensation a bill drawn by the purauer upon, and 
accepted by, A. 8. ^chel, of Manchester, for £265, dated 
10th June, 1857, and payable four months after date, which 
bill was blank indorsed by the pursuer, and byWm. Wardlaw 
jt Co., commission agents in Glasgow, and W. S. Grilchrist, 
hosier and glover there, to the defender, who discounted it at 
the pursuer's request, but which at maturity the acceptor 
refused to retire, and it remains unpaid; Finds that the 
pursuer pleads non-liability for the contents of this bill, on the 
ground that the defender failed duly to intimate the dishonour; 
but for the reasons stated in the following note, and as in a 
question witii the pursuer, the drawer of the bill, and under 
tne special circumstances of this case — Finds, that the bill 
was suffidentiy negotiated, and remains obligatory on the 
pursuer: Therefore sustains the plea of compensation to the 
extent of the sum sued; assoilaes the defender from the 
oondttsions of the action: Finds the pursuer Uable in expenses, 
allows an account thereof to be lodged, and remits the same 
to the auditor to tax and report, and decerns. 

KoTB. — This is a special and exceptional case, as the estab- 
lished fjEtcts, shortiy to be noticed, will show. The principle 
of law contended for by the pursuer is, that a bill dishonoured 
by the acceptor, and whereof due intimation has not been 
given to the drawer and indorsers, relieves these obligants 
ftom aJl liability to the holders; and, abstracUy, this is an 
incontrovertible rule; — but it suffers exception in a few in- 
stances, and the Sheriff-Substitute is of opinion the present is 
one of them. On 23d September, 1853, the pursuer, in con* 
junction with Messrs Wardlaw & Co. and Mr GilchriBt, as 
joint adventurers, and equally interested, shipped by the 
vessel Eliza Stewart two cases containing jewellery, of the 
invoice value of £323 58, consigned to Mr Easey, Melbourne; 
and again, on 14th October following, tiiey shipped by the 
vessel Coringa several cases of iron bedsteads, and other goods 
of the invoiced value of £530 8s 6d, consigned to Mr Michaihs 
of Sydney. The shipments were managed on behalf of the 
adventurers exclusively by Wardlaw & Co., who were agents 
in GlaE^ow for the house of A. S. Sichel, of Manchester; and 
^e consignees, Easey and Michailis, were Sichers foreign 
constitut^ts. On 10th September, 1853, and before making 
the diipment, Wardlaw & Co. wrote Sichel the letter of that 
date (H/3) intimating that the goods were in course of pre- 
paration, and that no advance upon them was required. By 
arrangement among the adventurers, the whole goods were 
shipped and invoiced in the pursuer McDonald's name; and, 
throughout, it does not appear that Sichel knew of his agents, 
WarcUaw & Co. or Gilclmst, being at all concerned in them. 
On 28th July, 1854, Wardlaw 8c Co., at the request and as 
agreed among the pursuer and the other adventurer, Gilchrist, 
wrote Sichd the letter of that date (14/3) referring to the 
shipment aa which no advances hod been made, and asking 
whether he would accept the pursuer s draft against the goods 
at four months for £500, Wardlaw & Co. " becoming respon- 
sible for any balance between this sum and the remittances 
against the shipments, should such arise." In reply to which 
Sichel wrote Wardlaw & Co., on 31st July, the letter (17/4) 
stating that, under their guarantee, ''he should not object to 
make a small advance upon the shipments alluded to, altiiough 
the accounts just received were very unsatiBtactory as far as 
relates to the goods, the jewellery being quite unsaleable, and 
the beds, &c., per Coringa, being overchai^ed fully from 40 to 
50 per cent. On Wardlaw & Co.'s account he (Sichel) would 
not advance beyond £400 at the very outside, and he would 
rather say £300 than more." A draft was accordingly pre- 
pared by the adventurers for £400, drawn in the pursuer's 
name <m Sichel, bearing date 8d August, 1854, and payable 
at six months, which on 2d August Wardlaw & Co. forwarded 
to Sichel, with the letter (17/3) asking him to accept and 
return it, repeating that the acceptance would be subject 



to thdr guarantee against any shortoomhig. This diaft 
Sichel accepted, and returned to Wardlaw ft Co., in the 
letter of date, 3d August (17/5) referring to their guarantee 
as one ''to clear him (Sichel) from loss in case the pro- 
ceeds of tiie shipments should be less than the amount of 
his advance, and charges thereon, and also to renew in case 
proceeds are not home in time for meeting draft :" Finds that 
this draft was endorsed by the pursuer — Wardlaw & Co., and 
Gilchrist — (the whole adventurers,) and delivered to the pur- 
suer, who discounted it with the Clydesdale Bank in Glasgow, 
and the proceeds were applied in payment for the jeweUeny. 
and bedsteads shipped, these goods having been purchased on 
credit: Finds tiiatm October, 1854, int^gence had arrived 
from Australia that seven cases of the iron bedsteads, etc., 
had been sold at Melbourne at an advance of 25 per cent, 
and, on the 26th of that month, Sichel writes Wardlaw k Co., 
the letter No. 6/3, in answer to an inquiry from them, of the 
previous day, that he inferred this meant twenty-five per cent, 
of an advance on the invoice price, adding that "if yoiir 
friend " (the pursuer) "gets the amount of his invoice covered 
on the whole, he (Sichel) should consider it no bad sale, as the 
goods are heavily salted." On 1st February, 1855, a fredi 
draft for £265 at six months from that date, drawn on Sichel, 
and endorsed as before, was sent to and returned accepted by 
him, as in renewal pro tarUo of the draft for £400, preparatory 
to which Sichel had sent Wardlaw & Co. the list. No. 17/10, 
in which the £400 draft is entered, and appended to which 
there is this memorandum: — "I hold £140 on account of this, 
so that only £260 will have to be renewed. You wiU recollect 
that this bill was given under your own guarantee that it 
should be renewed." The sum in Sichel*s hands at this time^ 
and which was applied in donation of the £400 draft, appears 
to have been the remittance for the iron bedsteads sold in 
Melbourne, but it nowhere appears in process that any farther 
remittances from these goods reached this country ; and a 
letter from the consignees in Sydney to Wardlaw & Co. 
direct, of date 11th August, 1856, mentions that some of the 
bedsteads remaining hf^ been sold in Melbourne at a iaas 
profit, but, turning out damaged, some of them were sold at 
considerable loss, and others sent to an auction, but no one 
would bid for them. Of the two cases of jewellery no more 
than £3 worth appears to have been sold by the foreign con- 
signees ; and in consequence of a letter sent by the pursuer to 
them, they advised him, by letter dated 14th January, 1857 
(No. 16/7), that they had returned the jewellery to his order. 
This letter was received by the pursuer in Glasgow, as appears 
by the post-mark, on 13th April following, and is proved that 
the contents were conmiunicated to Wardlaw & Co., and Gil* 
Christ, his joint adventurers. The jewellery arrived in liver- 
pool in the course of that month, and by order of Wardlaw ft 
Co., on 16th May, 1857 (No. 14/3, p. 19), it was stored with 
Messrs Henry Scbwabe & Co. of that city, where it still remains, 
nils account of the ultinuite disposal of the two shipments 
renders it now necessary to return to the bill transaction. The 
£265 draft, so far in renewal of the first for £400, was renewed 
on 4th August, 1855; again on 11th February, 1856; and 
once more on 12 th June following. In each instanoe the 
draft was drawn on Sichel, and indorsed as before. The 
pursuer discounted these drafts on account of the joint adven- 
turers in the Clydesdale Bank. But on 13th October, 185G, 
when a still further renewal was required, the pursuer got the 
defender (who seems to have been his law adviser and a private 
friend), to discount the draft. The bills had all been drawn 
payable in London, and the proceeds of one renewal were 
remitted to Sichel, through Wardlaw & Co., to retire that 
falling due. On tiie llth February, 1857, tiie pursuer got 
the draft again renewed and discounted by the d^ender; and 
finally on 10 th June the pursuer had it renewed and discounted. 
So, from the original drawing for .£400 on 3d August^ 
1854, until this iMt renewal, the draft for £265 had been 
seven times turned over — three times by tiie defender — ^the 
parties to the renewaLs being, throughout, the pursuer as 
drawer, he and his co-adventurers indorsers, and Sichel the 
acceptor. The defender seems to have charged nothing for 
discounting the drafts beyond ordinary bank commission. 
Latterly, and because of the great delay in receiving amy 
account sala for the goods shipped, the pursuer and the other 
adventurers became discontented, and inclined to refuse being 
parties to further renewals, and to throw the onus of the draft 
on Sichel ; accordingly, in Feb., 1856, when Wardlaw & Co. 
wrote him on this subject, Sichel replied on the 9th of that 
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numUi in the strong tenns expressed in the letter No. 17/23, 
where he recalls to their recollection the fact that the uiip* 
ments werp made on the distinct nnderstanding that no 
advance was required, and that an advance would not have 
been given but for Wardlaw and Company's special snggestion 
and guarantee. This letter led to ike two subsequent 
renewals without farther remonstrance with SicheL In the 
month of September, 1857, about a month before the last draft 
became due, the defender, because of declining health, was 
ordered to Cheltenham to recruit, where he contemplated 
remumng for some weeks; in his depoaition, which is a simple 
verification of the defence, he states that, in case a farther 
renewal might be wanted, he called on the pursuer and 
mentioned his intended absence, and that the renewal must 
be arranged before he left home ; he suggested that a bill 
shoidd be exchanged in Glasgow for that to fall due in London, 
and save the necessity of forwarding the document; and, 
according to the defender, the pursuer assented to this sug- 

festion, and requested him to call on the leading partner of 
Wardlaw & Co., and obtain his approval of the proposal; and 
this the defender did. The arrangement so described, the 
pursuer, when examined as a witness, did not acknowledge; 
but he admitted that the defender did call and mention that 
he was ordered to Chdtenham for the improvement of his 
health. He adds, " I do not remember that another renewal 
of the bill was spoken of; tlie defender was simply paying me 
a friendly visit, as he was accustomed to do every day." It 
is certain, however, that, when leaving for Cheltenham, the 
defender gave the bill about to fall due to his clerk (the wit- 
ness Stewart), stating at the time, as matter of fact, that the 
arrangement had been entered into, and to retain the bill 
until due, and to receive from the pursuer a fresh one in ex- 
change. The defender was absent at Cheltenham on 13 th 
October, 1857, when the bill fell due in Loudon. The clerk 
(Stewart) as ordered, did not forward the bill to London to be 
present^d, but kept it past him; however, about 2 o'clock on 
the day of payment, the pursuer not having sent a fresh bill. 
Steward called on the pursuer at his placis of business, and 
when there, this witness depones, he asked why a renewal 
bill had not been sent; and in answer the pursuer said that on 
the previous evening he had had a conversation with Gilchrist, 
one of his co-adventurers, and they had resolved that the bill 
should be sent to London. The witness rejoined that as the 
arrangement with the defender had been departed from, inti- 
mation of this should have been given in time, so that the bill 
might have been sent to London for presentation that day; 
on which the pursuer directed the bUl still to be forwarded, 
remarking that he supposed it would make no difference. Of 
this interview the pursuer gives quite a different Account; he 
denies that he had had any communication with Gilchrist on 
the subject the previous evening; and this is confirmed by Gil- 
christ himself; and he states that he was indignant at the bUl 
not having been forwarded, and that the clerk (Stewart; having 
asked what he should do, the pursuer told him he ought to 
know best. Which of these is the correct version, it is of 
course impossible to say; but this observation is due — that 
Stewart has no pecuniary interest in the question, and the 
pursuer has, and Stewart's actings were in conformity with the 
instructions given him by the defender. On the afternoon 
of 13th October the bill was forwarded to London, through 
the National Bank at Glasgow, for presentation. Next day, 
being the day after it fell due, it was presented at Jones, 
Loyd & Co., where payable, and the answer to the demand 
was, that the acceptor, Sichel, had given orders that the bill 
was not to be paid. It was thereupon protested, the dishonour 
intimated to the National Bank in Glasgow, and from the 
bank intimation was sent to the pursuer and other indorsers 
on 16th October, three days after tiie bill fell due, and two 
days after presentation. About this time Wardlaw & Co. be- 
came insolvent, and their estates were sequestrated on 20th 
October. Sichd, the acceptor, has since withdrawn from 
business, and removed to Heidelberg ; and his representatives 
in this country not only refuse payment, but express their 
readiness to justify the refusal The defender took proceed- 
ings against Sichel in Germany, but apparently with no 
success. It is under these circumstances that the pursuer's 
plea has been raised of non-liability, because of want of due 
negotiation of the 'draft. The Sheriff-Substitute deems this 
plea insufficient for these reasons : — (1), The goods shipped to 
Australia were' consigned on the express footing that on them 
no advance was required; {2\ When an advance was asked 



firom Sichel of Manchester (through whom, but not to whom 
the goods were consigned) about a year after the shipment^ 
the adventurers, Wardlaw & Co., acting for themselves and 
their co-adventurers, asked the accommodation on their 
guarantee, and the draft was so accepted. (8.) The only 
returns over received on account of the goods by Sichel, were 
applied in extinguishing the original bUl pro tanto, and re- 
ducing the amount to £265, for which latter sum the drafti 
were always afterwank renewed. (4.) In August, 1856, the 
adventurers were acquainted that the iron bMstasds unsold 
were damaged, and would not sell evm by auction. And la 
April, 1857, the jewellery was returned to this country, and hi 
May stored in Liverpool under the orders of Wardlaw & Co. 
themselves. (5.) From this period there was no prospect, and 
the pursuer and his co-adventnren had no right to suppose 
that any funds belonging to them were likely to come into the 
hands of Sichel. And after this knowledge the draft now in dia- 
pote was drawn by the pursuer on Sichel, accepted by him, 
and discounted by the defender. (6.) The pursuer and his oo- 
adventurers were both under Wardlaw & Co.'s guarantee, and 
from the nature of the transaction itself, bound, therefore, to 
relieve Sichel, and retire this draft at maturity. With respect 
to the drawer of a bill so situated, it has been determined that 
the want of notice of dishonour will not liberate him firom 
liability. This exceptionable principle is thus stated by 
Thomson on bills, 2d ed., p. 511 — " When a person has drawn 
a bill without having effects in the drawee's hands down to 
the time of its presentment, or having any other claim for 
his acceptance, he is liable in general to recourse whether 
dishonour be notified to him or not. . . . The rule foUowe 
from the principle of notice, which is that the drawer has 
reason to believe, unless told the contrary, that his draft will be 
honoured, and that therefore as the holder, by neglect of notice 
leads him to suppose that this has been done, he must incur 
the risk of the bilL But that principle fails when the drawer 
has neither effects in the drawee's hands nor any daim for 
acceptance, since in that case he must expect the dishonour of 
Uie bill firom the first. It has been accordingly settled, both 
in Scotland and England, that he is not entiU^ to notice in 
such a case." The learned author then quotes numerous de- 
cisions confirmatory of the doctrine which he so advances, the 
earliest of which are Scotch cases. In England, the lea^ling 
dedsion for the principle now stated is Bickerdike v. BoUman 
(1 Term, rep. 405), but fuUy reported in Smith*8 leading oasee 
(voL ii. p. 30), and Jios9*8 leading cases (Bills of Exchange, p. 
508). Justice Buller thus expresses the rule: "The law re- 
quires notice to be given for this reason — because it is presumed 
that the bill is drawn on account of the drawee's having eflfocts of 
the drawer in his hands; and if the latter has notice that the 
bill is not accepted, or not paid, he may withdraw them imme- 
diately. But if he has no effects in the other's hands, then he 
cannot be injured for want of notice." The same principle 
was followed in Boffcre v. Stephens (2 Term, rep. 718), where 
Justice Grose is reported to have said that the dedsion in 
Bickerdike's case was well considered. So in Claridge y. 
DaJton (4 M. and S., 226), Smith's L. C. (p. 533). Justice 
Bayley said: "The case of Bickerdike v. BoUman has esta- 
blifilied, and I am disposed to think rightly, that a party who 
cannot bo prejudiced by want of notice shall not be entitled to 
require it;" and, in luialogy to the rule which so diqpenseB 
with notice in such cases, it was held in the more recent case 
(Terry v. Parkes, 6 ; Adol & Ellis, 502) that it was unneces- 
sary, as against the drawer, to present such a bill on the day 
of its becoming due. A different rule would apply as against 
an indorser, but in this piurticular case the Shenff-Subetitute 
is of opinion there could be no distinction, because it is proved 
that the pursuer's (drawer's) name was used for behoof equally 
of himself and the indorsees, who were co-adventurers ; so 
that even inter se neither could insist as against the other for 
due negotiation (see Jarron v. Smith <k Co., 17th June, 1808, 
F.C. ) The Sheriff-Substitute has not entered into the question 
which the defender raised, whether in the proved droumstanoes 
thero was not a waiver by the pursuer of right to notice ; it is 
thought unnecessary, since, in the view taken, the pursuer 
was not entitied to notice. But if that point had been con- 
sidered, there is an amount of evidence confirmatory of a 
waiver which it would be impossible to disregard. 

The pursuer appealed; but the Sheriff proDounoed an 

Interlocutor, adhering, and adding the following- 

Note. — ^The whole question here is upon the relevancy of 
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the oonnter daim pleaded in defence by the defender, the debt 
sued for being admitted by him. That daim of compensation 
is founded upon the £265 bill referred to in the interlocator. 
Upon this point the Sheriff concurs, in the general case, with 
the law plMded at the debate by Mr ^aismith for the pursuer. 
He holds it is xdearly made out by the best authorities in the 
English law, which in this matter may be fiUy quoted and 
followed in the Scotch Courts, that the only exception to the 
general rule of the necessity for the due negotiation qt a bill, 
m order to found a daim of relief upon it, is to be found in the 
case where the drawer from the commencement had no effiaots 
in the drawee's hands, and th««fore he, the drawer, could 
sustain no loss by the want of due negotiation or notice. In 
the case of a bill drawn upon the strength of a current account 
with the drawee, and of a condud^ balance, which may 
diange between the date of the bill and the period of its falling 
due^ there can be no doubt that notice and due negotiation is 
necessary. It is admitted hers that the bill was not presented 
to the acceptor for payment on tiie real day of payment, and 
of course notioe could not be given in due time. If, therefore, 
the bm had been an original bill, and the drawer had done 
nothing to induce the belief that it was not intended to be 
presented for payment at the proper time, the Sheriff would 
nave hdd ttiat recourse upon it had been lost by the want of 
due negotiation, and that the interlocutor under review would 
fidl to be altered. But there are two specialities in the case 
which appear to the Sheriff to take the bill out of a general 
rule. The original bill was drawn against a consignment of 
goods by the present pursuer and other parties, which was 
actually made and sent out to Australia, part of which resulted 
in a profit^ but the greater portion in a loss. The original 
bill, however, was signed by Sidid, the acceptor, under a 
guarantee that before it fell due, or was retired by him, re- 
mittances to the full amount should be received by him, the 
acceptor; and as this last had not been done, the bill was 
several times renewed, and all this for the drawer's accommo* 
dation and behoof, and it was the pursuer himself who 
negotiated tiiese renewals. Thus, though the original bill 
was onerous, yet the subsequent renewals had assumed a 
diffiarent character, and had become to be substantially for the 
accommodation of the drawer. In a question with drawer, 
therefore, as Sichd, the acceptor, had not been put in funds in 
terms of Uie guarantee to enable him to retire the bill, it 
might have been pleaded successfully by the latter that the 
conditions under which alone payment was to be made by 
him had not been purified. In the next place, and what is 
most material of all, the failure to present the bill for payment 
on Uie proper day appears to have been owing to the pursuer 
himself, for the renewed bill had been in the hands of the 
defender, the holder, who retained it in Glasgow till the day 
before that on which it should have been presented for pay- 
ment in London, thinking, from what the pursuer had stated 
and done with the previous renewals, that it was intended to 
be renewed as formerly, and he was not told to do the reverse, 
or to send it to be presented, till it was too late to do so within 
the proper time. Thus, the want of due negotiation rested at 
the pursuer's door, and he is barred, personali exceptionef from 
objecting to the want of due negotiation, or in pleading it as 
an exception to the defence of compensation founded on the 
bilL 
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J. M. Louis, London, and Mandatory v, John and 
James 0. Burns, Glasgow. 

Bank of England Note— Indorsation of — ^Forgery. — A 
Bank of England Note came in the course of business 
into the possession of A, It had among others what 
purported to he the indorsation of J, 6^- J, C. B. A, 
paid it away; hut on its re:iching the hank it was de- 



clared to be a forgery, and was sfamjted as such by the 
hank officers. It was then returned to A., who was 
obliged to repay the amount. A. then sued J, (^ J. C, B, 
for the value of the note: Held^ that the marking on 
the back was not an indorsation, and that J, j* /. C 
Bums were not liable in repayment. 

The poTSuer^B claim in this case arose out of circan^- 
stances somewhat noyel in onr Courts. The "statement^ 
of it annexed to the sammons was as follows: — The de- 
fenders debtors to the porsuer — **To a Bank of England 
Note, No. 63,879, for ten pounds sterling endorsed by 
you, as also hj your late representatiTe, the deceased 
Captain Walter Douglas, which note was paid to me in 
the regular course of business, with the indorsa^on, 
among others, upon it of you and the deceased Captain 
Walter Douglas; and which note, after having been 
paid away by me in the regular course of busine», has 
been returned to mc, after having been declared by the 
Bank of England, or officers theireof, to be a forged docu- 
ment, and stamped by them to that effect, whereby I 
have sustained Ices to the extent of ten pounds, and 
now claim restitution of the same from yoa, you having 
endorsed it as a genuine note prior to my receiving it.'* 
For the defenders it was pled that the deceased Cap* 
tain Walter Douglas, whose name was inscribed upon 
the back of the note, "per A. Cross,** was the marine 
superintendent of G. &. J. Burns, Glasgow, but not 
the agent of the defenders; and that his name, if an in- 
dorsation, had been indorsed privato nomine, as was 
manifest from the addition of his residence, "Kew Ter- 
race." As regarded the inscription, "John & James C. 
Bums," on the back of the note, the defenders contended 
that it was not an indorsation in the technical sense of 
that term, but of the nature simply of a brand or ear 
mark. The inscription was not the signature of the de- 
fenders directly or per procuration, express or implied. 
Having received the note in the ordinary course of busi- 
ness, and given value for it in the belief of its genuine- 
ness, it had been paid into the Clydesdale Bank, Glas- 
gow, with other notes and cash, by Mr Alexander, one of 
their clerks, at the close of a day*s bosiness. Mr Alex- 
ander had no procuration to indorse, had never indorsed 
bills or notes, and such an inscription as that in question, 
though made by him on one or two previous occasions, 
had never been recognised as an indorsation. The in- 
scription, John & James C. Bums, was made by him at 
the request of the bank teller, according to a common 
practice in the bank, both with regard to cash and notes, 
for the purpose of affording tho tellers when they could 
not, in the pressure of business, reckon or scrutinise the 
cash and notes presented, the means of tracing them to 
the proper source in the event of deficiency or vitiousnesB. 
But if the inscription was not an indorsation, as Bank 
of England notes were essentially cash, the pursuer could 
stand in no better position with the defenders than if 
he had received from some third party a spurious sove- 
reign which, in the course of circulation, had acciden- 
tally passed through the defenders* hands, and bad been 
impressed with their name or trade mark. There was 
no privity of contract between the pursuer and de- 
fenders. They had given as well as received value for 
the note, and the pursuer must Eeek recourse against tie 
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party from whom he had receiyed to valae a worUilesB 
scrap of engrared paper. 

The porsaer replied that, as the inscription vras, ex 
facie^ a subscription— it was either an indorsation or a 
forgery by Mr Alexander. The pursuer had been led 
to believe it was the first, and received the note on the 
defenders* well-known credit. To this, it was answered 
that the note bore other names as well as theirs, and that 
if their name was a forgery (as the pursuer contended 
and the defenders denied), this was the strongest ground 
on which the defenders were entitled to exemption. 

The Sheriff, throwing out of view the signature of 
Captain Douglas, which was palpably privato nomine 
— Held, as indeed the defenders admitted, that they were 
liable to the pursuer in the amount represented by the 
note, if the name John & James C. Burns was their in- 
dorsation directly, or by one authorised to bind them, 
or whose subscriptions in their name had been recognised 
on previous similar occasions. The onus probandi beiug 
laid on the pursuer, evidence was led which the Sheriif 
held failed to instruct indorsation, and proved a marking 
merely, such as the defenders had explained. They were 
accordingly assoilzied with expeuses. 

AcL J. H. Watkins. Alt. W. M. Wilson, 

Pro Moncrieff Paterson, Forbes, & Barr. 



16th Apbil, 186U. 
SHERIFF COURT, DUMBARTON. 

(Mb SnxBiFF Huktxb.) 

Adam Walker, Farmer, GlenmoUachau, r. David 
TuoMsoN, Farmer, Batturich. 

Quinquennial Prescription — ^Bes inter alios actos—Be- 
ferencc to Oath, intrinsic and extrinsic. — Charges for 
grazing held to fall under Hie qumquenniai prescrip- 
tion. Terms of an oath on reference^ which lield to be 
extrinsic* 

This action was raised on 8th December, 185S, for, 
inter alia, the sum of £15, bciug for the graziug of ten 
stotts, belonging to the defender, on Auchindenan Moor, 
in the year 1852, of which the pui-suer was lessee. 
The defender pleaded prescription, and averred in defence 
that he bargained not with the pursuer, but with ]Mal- 
colm Macfarlaue, the pursuer's sou-iu-la\v, who, he 
alleged, acted as the piursuer's agent, for the grazing. 
The cattle were sent, and grazed for the time agreed on. 
The defender further averred that he paid Macfarlane 
the grass-mail, at a settlement of accounts with Macfar- 
lane, who owed the defender for corn and meal. The 
pursuer denied that Macfarlane, his son-in-law, had auy 
authority, as his agent, to enter into a bargain about the 
cattle, or to settle the account. 

On 15th February, 1859, an Interlocutor was pro- 
nounced by the Sherifl-Substitute (Steele), fiudiug that 
the charge for the pasturage of the stotts had undcrgoue 
the quinquennial prescription, and could only be proved 
))y the writ or oath of the defender; and, on 12th May, 



1859, this Interlocutor was adhered to on appeal. Befer- 
ence was then made to the defender's oath. 

On oath, the defender admitted he had not communi- 
cated with the pursuer about the grazing of the cattle, 
but hod spoken to his son-in-law, Macfarlane; that in 
October, 1852, when the cattle were removed, he had 
paid for their grazing to Macfarlane; that the payment 
was not made in cash, but was accounted for by corn 
and oatmeal which had been furnished to Macfarlane by 
the defender during the summer, and that no receipts 
passed between him and Macfarlane at the settlement, 
so far as he remembered. 

The Sheriff-Substitute then pronounced the following 
Interlocutor: — 

The Sheriff-Substitnte having formerly hoard parties* pro- 
curators viva voce, and having resumed consideration of the 
process, in regard to the grazing rent of i;15 referred to the 
oath of the defender, Finds that the defender has deponed on 
said reference that he took the graziugs which he knew be- 
longed to the pursuer, from bis son-in-law, Malcolm Macfar* 
lane, and that he paid the rent to Macfarlime, not in cash, but 
by compensating therewith a claim which he had against 
Macfarlane for com and oatmeal : Finds that, assuming that 
the defender was entitled to settle with Macfarlane as repre* 
senting the pursuer, the said oath is not sufficient to reUeve 
the defender, becaiue it affirms the extinction of tlie debt in 
question, not by the natural mode of payment, but by the 
existence of a separate transaction, which would require to bo 
proved aliunde: Therefore decerns against the defender for 
the said sum of £15, with interest thereon, in terms of the 
conclusions of the summons: Farther decerns against the 
defender for the sum of .ilO los, being the sum fixed by the 
parties to be paid by the defender ou account of the other 
items in the account pursued for in terms of their joint minute, 
of date 11th October, 1859: Finds the defender liable iu ex- 
penses, appoints an account thereof to be given in, and remits 
to the auditor to tax the same, and to report and deoerns. 

Note. — Mr Bell, iu his "Principles," says, that in a refer* 
ence to oath, "The deponent is not entitled to relieve himself 
from the onus p}'obaHdi where his case depends on a ground 
not necessarily involved in, or connected with, the matter re- 
ferred. So a coimter claim of compensation is extrinsic not 
to be proved by the defender's oath;" and Mr Tut, in his 
Treatise on Evidence, says, "Compeusation is not intrinsic, 
being a mere counter claim, and not the natural extinction of 
the debt or obligation t» terminia.'* This doctrine seems to 
apply a fortiort in the present case, where the compensation is 
pleaded, not against the pursuer, the true creditor, but against 
a party who is alleged to have acted on behalf of the pursuer 
in the transaction. 

On appeal, this Interlocutor was formally recalled| 
and the following pronounced by Sheriff Hunter:— 

The Sheriff having resumed consideration of the cause, reeaUs 
the Interlocutor of the bheritf-Substitute appealed against: 
Finds thatthedeiK>t»itionof the defender bears, that the deponent 
paid for the groziugs to Macfarlane; that the payment was not 
paid by him iu cash, but was accounted for by corn and oat- 
meal which had been furnished to Mr Macfarlane by him 
during the summer; that no receipt passed between Macfarlane 
and himself at the said settlement in so far as he remembers, 
and that a load of oatmeal remained due by Macfarlane to 
him after the said settlement, and this remained over as a 
balance to next account: Finds in law, that the i>ayment to a 
settlement with Macfarlane having been made to or with a 
third ^larty is tuioad the pursuer ns inter alias actttf and, 
therefore, that it is not negative if the pursuer's allegation of 
resting owing, and in resi)ect of the preceding tindings, decerns 
against the defender for the sum of iifteen pounds sterling of 
grazing rent, with interest thereon, in tcnns of the conclusions 
of the summons: Farther decerns against the defender for the 
sum of ton pounds fifteen shillings sterling, being the sum 
fixed by the parties to be paid on account of the other items 
of the account pursued for in terms of their joint minut^ of 
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date, ibe eleventh day of October, eighteen hundred and fifty- 
nine: Finds the defender liable in expenses; appoints an 
aoooont thereof to be given io, and remits to the auditor of 
Court to tax the same, and to report^ and decerns. 

NOTK.'— While the Sheriff has arrived at the same conclusion 
as the Sheriff-Substitnte had done, he has proceeded on different 
grounds, and a recaU of the Interlocutor is therefore unavoid- 
able. 

As the Sheriff reads the deposition of the defender, it in- 
solves, not compensation, but payment or settlement, for both 
wwds are used. Had the articles mentioned been fiurnished 
by the defender to the pursuer, and a settloment had been 
inade by them by setting off the price of those articles against 
the gracing rent, Uie quality would have been intrinsic^ be- 
cause settlement is so held to be. 

But such is not the settlement to which the defender de- 
pones. What was the nature of the settlement which be 
swears was made it is difficult to understand. A debt due by 
him to the pursuer certainly could not eo ipso be settled by 
furnishings made by tho defender to Macfarlane. In order 
thus to extinguish a debt due by the defender to the pursuer, 
the complicity of tho pursuer must have been shown. But 
the deposition does not contain a word which even indicates 
such complicity. Nv> authority by the pursuer to Macfarlane 
so to settle for him is stated; nothing is said from which liiB 
oonsent or even his knowledge can be inferred; and even his 
name is not mentioned. Macfarlane had, indeed, been the 
pursuer's agent in letting the grazingR; but it is not to be 
presumed or implied, much less held as established, that he 
was emiMwered by the pursuer to be bis agent in settling for 
the rent in any mode, and much less to eftect a settlement of 
the anomalous nature described. Strong and uuambiguous 
words would be required to establinh that an agent had 
authority to settle a debt due to Ids principal by compensat- 
ing it with one due by himself to the debtor of his principal. 
Throughout, the toansaction is one with a third party, with 
which the pursuer had no complicity or concern, and which 
could not extinguish a debt due to him. 

But the deposition embodies evidence that the pursuer had 
not authorised such a settlement, for, two years afterwards, 
he, by a letter, asked payment from the defender. The 
deposition, indeed, boars that the pursuer had not previously 
asked for payment, and that he and Uie defender had repeat- 
edly adjusted aooounts in the interim. Even assuming that 
adjustment is to be read as settlement of accounts, these were 
obviously aooounts difiierent from the one sued for, as the 
Application by the pursuer for the payment of it shows that 
he did not hold that it had been setUed. 

Ad, Gio. MAclaohlan-. Ah, W. Babtib. 



23d Afbil, I860. 

SHERIFF COURT, GLASGOW. 

(Mb Shkbiff Bjcll.) 



John Arnott & Co. v. Abnott, Cannock, & Co., and 

Othebs. 

Kovation — ^Telegraph. — Where goods had hecn howjht on 
credit^ hut misdirected^ and the partij to whom tliey had 
come^ refused delivery until he had received the authority 
of the sellers^ circumstances in which — Held, that a 
new contract had been made, and the sellers entitled to 
demand cash^ semel ac simul, with delivery of the 
goods. 

A party is not hound to answer a telegraphic message hy 
telegraph; it is enough if he answers by post the same 
day, 

Tbx petitionera are merchants in Coweaddens of Gla8> 



gow; the defenders ate merchants in Jamaica Street 
there. In January last, the petitioners purchased from 
Messrs Cash & Ledgard, warehousemen, Wood Street, 
London, a quantity of cloth, known as ** Meltons" and 
"Black supers." The terms were 2J per cent, discount, 
if paid before 1st March, or bill of that date at four 
months for the full sum without discount. By an error, 
the package containing the goods was addressed to the 
defenders, in place of to the petitioners, and was de- 
livered to the defenders in due course. The petitioners 
sent to the defenders to explain the error and demand 
delivery, but produced no documents to show the owner- 
ship of the goods. In these circumstances, and as the 
defenders were also customers of Messrs Cash & Ledgard, 
they, the defenders, communicated with these parties re- 
questing authority to deliver up the goods. This Cash 
& Ledgard refused to do, and, on 31sb January, wrote 
the petitioners, through Mr John M*Gregor, commission 
agent, offering to give an order for delivery of the goods, 
if the petitioners paid in cash. On 8bh February, the 
petitioners telegraphed, agreeing to the terms proposed ; 
and on the same day. Cash & Ledgard, in answer, wrote 
by post that, on receipt of a remittance, an order would 
be'scnt to transfer the goods to tho petitioners. But, 
on 2d February, the petitioners had presented an appli- 
cation to the Sheriff, craving delivery of the goods from 
the defenders forthwith. Appearance was made for 
Arnott, Cannock & Co., and they stated a defence, sub- 
stantially admitting the facts just narrated; but pleaded 
that having received delivery of a truss of goods, specially 
addressed to them, they were not only not entitled, but 
bound to hold the same until they could get satisfactory 
evidence as to the party in right thereof, and to whom 
it would be safe to deliver the same. Subsequently, Cash 
& Ledgard became parties to the action, and stated a 
defence, narrating the offer by McGregor, the acception 
in terms of the telegram, their reply by post, and their 
willingness to adhere to that agreement. 

On these averments, the record was closed on the 29 th 
February, and on the 2l8t day of March, Mr Sheriff 
Bell pronounced the following Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the whole process: FmiJiB it admitted by the oompearers. 
Cash and Ledgard, that they sold the goods in question to the 
pursuers, John Arnott & Co., on 28th January last^ conform 
to invoice thereof, No. 5/1, the terms of sale being "2^, or 4 
months' bill, 1st March:" Finds that the goods were by mis- 
take, as noted at the foot of said invoice, addressed and sent 
to tho defenders, Arnott, Cannock, & Co., on learning which 
the pursuers, on the 31st Jannary, applied to them for delivery 
by the letter No. 5/2 : Finds that the defenders, seeing that 
the goods were addressed to them, and having occasionally 
transactions with the compearers, decliued to deliver to the 
pursuers until they communicated with said compearers: 
Finds that the defenders afterwards received from said com- 
pearers the letters Nos. 6/2, 6/3, and 6/4, in which they 
request that the goods be not delivered to the pursners, bat on 
the contrary returned to London: Finds that on the 31st Jan., 
and 1st February the pursuers sent to the compearers the 
telegrams No. U/2 and 9/3, and the latter then intimated to 
Mr John M'Gregor, the party in London through whom they 
had sold the goods to the pursuers, that they would let them 
have them for prompt ca^ and allow 3 per cent, discount, 
and they handed M'Gregor the new invoice. No. 0/4, who 
forwarded to the pursuers, together with the letter No. 10: 
Finds that after receipt of this letter and invoice, the ponneEs, 
on the 8th Febmaiy, sent a telegraph, No. 9/5, to the com* 
pearers, in which they say— '< Have my goods been retoniedl 
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if not, I mH come to your terms; telegraph by return:" Finds 
that the compearers did not reply by telegraph, but sent by 
post the letter. No. 9/6, in which they say— "The goods are 
still in Glasgow, and, on receipt of your remittance, an order 
w31 be sent for them to be transferred to you:" Finds that the 
pursuers had instituted this summary action on 2d February, 
and the oompearers not having answered their telegram of the 
8th by electric tdegraph, as requested, the said pursuers now 
plead that they are no longer bound to settle as offered in said 
tel^^ph, and they decline to consent to any change in the 
terms of the original sale to them: Finds that the consent to 
any alteration in the terms, by the pursuers, was conditional, 
on receiving an answer by telegraph from the compearers; 
and that answer not having been sent, they were entitled to 
^l back on their original luurgain, and to hold the compearers 
bound to it: Finds that the compearers have not set forth any 
relevant ground for attempting to stop as in tranwitu, nor 
have they ayerred that they did not know they were sellhig to 
the pursuers, the note at the foot of the invoice. No. 5/1, 
showing, on the contrary, that they knew the pursuers were 
different from Amott, Cannock, & Co., and that the goods 
were addressed to the latter by an error: Therefore repek the 
defences stated for said compearers, and if the goods are still 
in the hands of the defenders, ordains them forthwith to deliver 
them to the pursuers: Finds the compearers liable in the 
expenses occasioned, to the pursuers, both by the oompearants 
and by the lodging of the defence for Amott, Cannock, & Co., 
but finds no expenses due by the said Amott, Cannock, & Co., 
in respect that as the goods were addressed to them, they were 
entitled to refuse delivery until they conmiunicated with the 
compearers: Allows an account of said expenses to be given 
in, and remits the same to the auditor to tax and report, and 
decerns. 

On appeal, this judgment was reversed by Sir Archi- 
bald Alison, who pronounced the following Interlo- 
cutor: — 

Having heard parties' procurators, under the appeals for 
the parties upon the interlocutor appealed against, and whole 
process, affirms the said interlocutor, in so far as this finding 
in point of fact is concerned, and on the inferences from the 
said facts and findings, in point of law, finds it sufficientiy in- 
structed by the terms of the original invoice and the notice 
subjoined thereto, intimating that the packages had, by mis- 
take, been directed to Amott, Cannock & Co., a different 
firm from the pursuers ; that the London house of Cash and 
Ledgard, who sold the goods to the pursuers, were aware that 
they were dealing with tiie pursuers' firm, Mid not wiUi the 
other firm of Amott, Cannock & Co.: Finds it instracted, 
however, by the correspondence which followed that their 
original bargain, which was on credit by a bill at four months 
after date, was departed from by the parties by mutual con- 
sent * on the one hand, Messrs Cash & Ledgard having be- 
come doubtful of the pursuers' solvency, and instructed 
Amott, Cannock & Company, who had received the goods, not 
to deliver them to the pursuers till they heard further from 
them * and the pursuers, on the other huid, being desirous to 
get possession of the goods without delay, with a view to 
favourable approaching retail sale: Finds that, in conse- 
quence of these mutual dispositions, anew bargain was entered 
into between John McGregor, who had introduced the pur- 
suers to Cash and Ledgard, on behalf of that firm, and the 
pursuers, under the following letter:— 



''London, Jan. 31, 1860. 

"Dkab Sib, — Being the first transaction with Messrs Cash 
and Ledgard, they would prefer a remittance before removing 
the goods from Amott> Cannock & Co. They take off 3 per 
oent for cash.— Yours, etc., 

(Signed) " Jomr M'Gbioob.'' 

Finds that, in answer to this, the pursuer sent the following 
tel^gra|ih message to Cash and Ledgard, on the 8th of 
Febnuyry : — " Have my goods been returned f— If not I will 
come to your terms. Telegraph by return. JSLmlj by electric 
telegraph — ^messenger waits answer ; not paid : Finds that 
Cash & Ledgard did not answer this message by telegraph, 
but by the post of that day sent an answer to the pursueis in 
the following terms :><- 

"London, 39 Wood Street, Feb. 8, 1860. 
"GBNTLEifiN, — ^The goods are still in Glasgow, and on rtt- 
cdpt of your remittance an order will be sent for them to be 
transferred to you :" 

Finds, in point of law, in these circumstances, that Messn 
Cash & Ledgard's answer by post on 8th February was in 
sufficient time, and the pursuers were not entitied in the cir- 
cumstances to demand from Amott, Cannock & Co. delivery 
of the goods, without paying or consigning the price, in re- 
spect, 1st, The telegraphic message was not an original pro- 
posal which required an answer by telegraph to constitute a 
contract, but was itself an answer to the prior request by Cash 
& Ledgard for a remittance in cash before removing the goods 
from Amott, Cannock & Co. ; 2d, The point on whi(£ ad- 
ditions! information, by return of telegraph, was asked by tiie 
pursuers was a matter coilateral to the contract as to the 
locality of tiie goods, which concerned only Cash & Ledgard, 
as the party bound to give delivery ; and in respect, 8d, llie 
telegraphic message was answered by post tiie same day, and 
the law has not yet gone the length of requiring a more rajod 
answer eyen to a telegraphic message : finds, if the pursuers 
had really been disposed to implement the agreement as to 
paying for the goods in cash, they might have, within half an 
hour, ascertainMl from Amott, Cannock & Co. that the goods 
were still with them, and remitted the money by a bank order, 
and got delivery of them that very day : Therefore alters the 
interlocutor complained of, sustains the defences pleaded for 
Amott, Cannock & Co., and assoilzies them from the conclusionB 
of the action : And finds that they are not bound to deliver over 
the goods to the pursuer, except on payment of their price in 
cash. And on the question of expenses — Finds the defenders, 
Amott, Cannock & Co., entitled to expenses ; but finds tiie 
complainers, Cash & Ledgard, entitied to half their costs, in a 
question with the pursuer, in respect the litigation has been 
in a great degree owing to the misdirection at first of the 
parcel containing the goods purchased by the pursuer to 
Amott, Cannock & Co.'s warehouse in Jamaica Street, instead 
of to the pursuer's own, which was in Cowcaddens. Allows 
accounts of said expenses to be given in, and remits the same 
to the auditor to tax and report and decerns. 

For pursuer — J. B. Bubnet. 

For Amott, Cannock & Co. — W. B. Faulds. 

For Cash & Ledgard— JoHN Mabshall. 
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17th January, 1860. 
COUBT OP COMMON PLEAS. 

Ghbistis v. Boreixt. 

Contract — Condderation. 

Thk defendant wrote to the plaintiff the following letter: — 
*^I am the holder of two bills, as follows: £100 and £62, 
both drawn, eto. In consideration of your guaranteeing 
to me that the said two bills will be paid and retired 
by Messrs Owen & Co. when dae, I, in return, engage 
and bind myself to guarantee unto you, first £300 to- 
wards the payment of Scotch whiskies, as follows, etc. — 
secondly, £61 5s towards the payment of thirty-fiye 
dozen of Scotch whisky which Messrs Oldfield & Co. 
have sold for your account unto Messrs C. W. Olivier & 
Co., for which amount Messrs Oldfield & Co. haye re- 
ceived a bill drawn by Messrs C. W. Olivier & Co. upon 
Messrs Bradbury & Co., becoming due on the 22d and 
25th February next." To this letter the plaintiff re- 
turned the following answer: — **We agree to the pro- 
position contained in your letter of this day^s date, viz., 
we guarantee that Messrs Owen & Co. will retire the 
two acceptances referred to in your letter when at 
maturity, in consideration of your having guaranteed 
Mr B. Fisse to the extent of £300 towards the amount 
of whisky about to be delivered to him, and also the bill 
we hold on Messrs Bradbury & Co. for £61 5s, drawn by 
C. W. Olivier & Co., due on the 22d or 23d February 
next." 

Held^ that these were independent promises, and that 
the parties did not intend that the performance by the 
plaintiff of his promise should be a condition precedent to 
his right to enforce the defendanVs part of the engage- 
ment. 



19th, 20th, and 24th March, 1860. 
BOLLS COUBT. 



Stanton r. The Carron Company. 

Compromise — ^Error in Essentialibus. 

Held^ that where a compromise of a question of 
accounts was of recent date, and had been made through 
gross error, it was competent to set aside the compromise 
and open up the accounts. 



20th Jakuary, 1860. 
QUEEN'S BENCH. 

Badger & Akothsr v. Shaw & Another. 
Bill of Sale — ^Beputed Ownership. 

Held, that where goods assigned by a bill of sale re- 
mained in the possession of the assignor with consent of 
the assignee, though the bill of sale was duly registered 
in terms of the Act 16 and 17 Yict., c. 86, they were at 
the order and disposition of the assignor, and on his be- 
coming bankrupt, they fell to the general creditors, in 
terms of the 125th section of the Act 12 and 13 Yict., 
106. 



COUBT OP APPEAL BST CHANCEBY. 



In re The Northumberland and Durham Banking 
Co. ex parte Luard and Wife- 

Joint-Stock Co. Acts — ^Husband and Wife. 

A WOMAN holding certain shares in the company, was 
registered as a shareholder in her own name. She after- 
wards married, and the shares were settled for her 
separate use, but no alteration was made in the register 
of the company. She authorised her husband to receive 
her dividends, which he did. — Held, reversing the de- 
cision of the Yice-ChanceUor, that both husband and 
wife were responsible as shareholders, and not merely the 
separate estate of the wife. 



15th February, 1860. 



COUBT OF QUEEN'S BENCH. 

Beaohey t^. Brown. 

Breach of Promise of Marriage. 

It was pled for the defendant, that at the time when he 
agreed to marry the plaintiff she was actually under an 
engagement to marry another man, and that she did not 
disclose the fact to him. — Held no answer to the action, 
fraud not being averred. 



VICE-CHANCELLOB KINDEBSLEY'S COUBT. 

Will — ^Bailway Shares. 

Where the deceased made a specific bequest of shares 
in an unfinished railway, — Held, that the calls falling 
due after the testator^s death, were payable by the 
legatee. 



COUBT OP PBOBATE 

In the Goods of S. E. Alexander, deceased. 

The rule is, that a will must be executed according to 
the law of the place of the deceased's domicile at the 
time of death ; but this rule does not apply where the 
will is made in execution of a power of appointment in a 
previous deed. 
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4th AniL, I860. 

BHEBIFF OOCTBT PEBTHSHIBE. 

(Mr Sbibiif Bibolat.) 

BfiiD, Trustee on the Sequestratod Eetato of Gxobox 
WAT8QH, V. Muiroo MuBRAT, of Lmt TOM e t h eoii- 

BuOanptoy (SootiaBd) Act, 1856, 19 and 20 Vict. cap. 
79— Competition between Sequeetrating Landlord and 
TVostoe. — T%« tenant of a farm became l>anhnq>t^ and 
was aequeitrated on 81«< October, 1859. EU trustee 
was not eonjirmed HU 17ih Novemher thereafter. On 
12th November, the landlord appUed for and obtained 
warrant of sequestration for the rent of crop and year 
1860, which was executed. The rent was payable at 
Candlemas and Lammas in each year, and the entry had 
been as at Martinmas, 11th November, — Held, that the 
landlorePs sequestration was invalid, and the trustee^s 
right was preferable. 

Adoption of lease hj tmstoe— ctVcuiiutoficet in which^" 
held that a trustee had not adopted the leases of a bank" 
rupL 

Geobgx Watson was tenant of the &nn of Boreland, 
sitoated partly in the ooonty of Perth, and partly in the 
ooonty of Forfar. The fiurm was the property of Murray 
of Untrose, and was held by Watson under two leases, 
in which '^heirs-portionerB, assignees, sab-tenants, and 
creditors, and those acting on behalf of creditors,*' were 
excluded. The rent was payable partly in money, and 
partly in grain, conrertable at the fiars prices. The rent 
was payable at Candlemas and liammaB. The entry had 
been at the term of MarUnmas. Watson's dream- 
stances, at the beginning of 1859, seem to hare induced 
the landlord to apply for sequestration, which he did on 
15th February, 1859, for the balance of the first half- 
year's rent for crop and year 1858, payable at Candle- 
mas prsTious, and in seoarity for the half-year's rent 
payable at lemmas then next, and also in security to 
the extent to whicb the subjects were b'able for the half- 
yearly instalments of the current crop and year, payable 
at Candlemas and Lammas, 1860. On 81st October, 
1859, the landlord, on a supplementary petition, obtained 
warrant of sequestration in payment and security of the 
rents included in the first petition. Watson became 
bankrupt, and his estates were sequestrated on Slat 
October, 1859, the date of the presentation of the sup- 
plementary petition. Beid was elected trustee, and was 
confirmed on 17th November, 1859. Immediately after 
confirmation, the trustee intunated to the landlord that 
he did not intend to adopt the bankrupt's leases, send 
offered to pay or consign the rents of crops 1858 and 
1859, attached under the sequestrations. On 12ih No- 
vember, 1859, the landlord applied for and obtained 
warrant of sequestration for the rent of crop 1860, pay- 
able at Candlemas and Lammas, 1861. Sequestration 
was executed, and, besides stock, there was included in 
the inventory, young grass, valued at £27. It does not 
appear that any sales took place under these three se- 
questrations. On 26th November, the trustee presented 
a petition for authority to take poesession of the crop 
and stock, on consignation of the rents for crops of years 
1858 and 1859. On the same day, the landlord pre- 



sented a petition f6r the appointment of a manager 
of the him, and sequestrated crop and effects. Tik$ 
petitions were then ooigoined, and the record closed. 

By the offiar of the trustee to pay or oonsign the rents 
of crops and years 1858 and 1859, he admitted that the 
nexus of sequestration had been ooirectly laid on, and 
his right as trustee excluded. He denied, however, that 
the third sequestration (obtained on 12th Novemberi 
1859,) was a valid sequestration, and claimed the crop 
and stock inventoried. He Airther daimed the cxopi 
and stock inventoried under the two first sequestratlonsi 
in respect of his ofRsr to pay or oonsign the rents. A 
poinding creditor would have been entitled to demand 
an aarignation on sack an offer, and moch more he, • 
statutory trustee, was so entitled. On the other hand, 
the lan<Uord maintained he was not bound to aangn the 
crop and stock sequestrated under the two first war* 
rants, unless he was also paid his rent, seonred, as ha 
alleged, under the third sequestration ; and pleaded that, 
even if the sequestrations were bad, the trustee had, 
rebus ipsis et factis, adopted the leases, and was there* 
fore bound for the rent. 

In reply, it was maintained that the sequestration laid 
on, on 12th November, in the circumstances, was invalid, 
as the tenant's whole estates had been vested in the 
trustee, although he had not been confirmed till 17th 
November; because, when so confirmed, his act and 
warrant acted, retro, till the date of the first deliveranoa 
on Slst October; and the averment of adoption of the 
leases was denied. 

The Sheriff (Barclay) pronounced the following In* 
terlocutor: — 

HaviBg heard parties' proooratoriy first on the dosed re- 
cord and on the law of the case, when the prooorator for the 
landlord declined to renounce probation, and having again 
heard parties' procurators on the proofs, and made avin^om 
with tiie whole cause: Finds (Ij that Gkoige Watson was 
tenant under the party Mungo Murray, in the isrm of Bora- 
land, and others, m terms of leases No. 20 and 22 of prooesi^ 
and of which several years have yet to run, " but spedally 
sedudinff hdrs-portioneis, assignees, sub-tenants, ana credi- 
ters, and those acting for behoof of creditors,** uid the rent 
stipulated was £95 in money and the value of oertun quaa- 
tities of victual, converted according to (he fiars prices, with 
other items of charge, as prorided for by the said leases: (2) 
That, on 15th February, 1859, Mr Murray, the landlord, ob- 
tained from this Court warrant of sequestration for tiie 
balance of the first half-year's rent of said fsrm, and possession, 
BO fkr as within Perthshire, for crop and year 1858, payable 
at Candlemas then last; and in security of the second half- 
year's rent of said crop and year, payable at Lammas then 
next, and also to the extent to which the subjects were liaUa 
in security of the half-yearly instalments of uie then current 
crop and year, payable at Candlemas and Lammas, 1860, 
and under tiie warrant there were inventoried crop, stock, and 
effects, to the appraised value of £518 6s 6d: (3) That, on 
3l8t October, 1859, the landlord, on a supplemental^ petition, 
obtained warrant of sequestration in payment and securitv tk 
the rents induded in the said first-mentioned petition, and on 
the same day the crop of 1859, with some additional items of 
stock, were mventoried and appraised at the sum of £340 12s: 
(4) That tiie estates of Watson, the tenant, were sequestrated 
under the Bankrupt Act on Slst October last, and the parhr, 
Reid, was dected and thereafter confirmed trustee on the 
sequestrated estate on 1 Tth November last: (5) That, imme- 
diately after confirmation, the said trustee intimated to the 
landlord his refusal to adopt the said leases, and made offer 
to pay or oonsign tiie rents of crops 1858 and 1859, for which 
the sequestrations aforesaid had been used: (6) That, on 12th 
November last, the hmdlord obtained warrant of sequestra- 
tion for the rent of crop 1860| payable at Candlemas and 
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TifcmmM, 1861, and, thareoo, tbere wm inTentoried and ap- 
pniiMd, young naas at the icon of £27, and itock atthayalae 
of £840 12b: (7) That, on 26th November, the trustee pro- 
wnted » petition to this Ck>iirt for authority to take poneuion 
of the crop andttodc on oonngnation of the rents of crops and 
years 1858 and 1859: (8) That, on the same date (26th No- 
irember), the hmdlord presented » petition to this Court for 
the appointment of m managor of the said farm and seqnes- 
tnted crop and effiwts: (9) Tha^ by the Bankrupt Act, 19 
and 20 Ykt., cap. 79, sec. 102, it is enacted that the act and 
wanant of confinnatifln In &yonr of the trustee shall, ipto 
Jure, transfer to and Test in' him for behoof of tiie creditors, 
absohxtely and irredeemably, "as at the date of the sequestra- 
tion,'' with all right, title, and Interest, the whole property of 
the debtor, to the effect following: — ** the moveable estate and 
«flbots of the bankrupt, wherever situated, so fiur as attaoh- 
aUe for debt, to the same effect as if actual delivery or pos- 
session had been obtained, or intiniation made of that date, 
subject always to such preferabb securities a$ exitUd at the 
date of the eequeetration, and are not nuU or reducible," and 
by the 108th section of the same Act, it ia enacted that the 
sequestration shall, as at the ''date thereof, be equivalent to 
an aixestment in execution and decree of forthoomi^, and to 
on executed or completed poinding^ and UuUy, Aat the 
landlord has fsiled to prove any acts on the part of the trustee, 
whereby, in the fisoe of his refusal to adopt, he actually did 
adopt ttie said leases, and so made himself, and the estate 
under his management, liable lor the rent of crop 1860, or 
gave the landlord a right to interfere wiUi him in the dis- 
nosal of the crop and effects vested in him prior to the term of 
Martinmas, 1859, by claiming a preference for the rent of 
crop 1860, under his sequestration for the ssme, obtained, as 
i^bresaid, on 12th November last: Therefore, refuses the peti- 
tion of the landlord for the appointment of a manager as un- 
necessary, and in the drcumstanoes, imwarranted, and recalls 
the sequestration for crop 1860, and <««wi—— the petition 
mder which the same was obtained, and assoilzies the do- 
lionders from the said two petitions, and with tiiese findings, 
orders the cause to the Boll of Motions, that parties maybe 
heard as to the application of tiiese findings to the sequestra- 
tions for crop 1858 and 1859, reserving oomdderation of ex- 
penses imtil the final issue. 

Kon.— It is somewhat difficult to raise a question in the 
matter, and it being so ingeniously argued, only shows the 
acuteness of mind to invent subtie distinctions in law, which, 
for the common weal, would as well be avoided. Each crop 
is liable for the rent of the year of which it is the growth, 
and of no other. The stock is liable for one year's rent at a 
time^ and in succession, and the hypothec is not preserved un- 
less the nexue of sequestration is placed thereon, within three 
months alter the last term of payment of the year's rent. So 
fitf as the crop of 1 85 8 and 1 850 is concerned, the landlord would 
have been bound, even on the application of a poinding credi- 
tor, to have accepted the rents of tiiese years, and given to 
him an assignation to his right of hypothec. Tha trustee's 
rights are higher and more extensive than an individual 
oraditor using a poinding. As to the stock, the landlord here 
Is seeking to apply it in payment of three years' rents all at 
one time. His right to do so is more than doubtful. The 
trustee was not bound to take up tiie lease, and the landlord 
was not obliged to accept him as tenant. The trustee repu- 
diated the loises and claimed the crope and stock on payment 
of the rents for which they were tiien severally liable, that is 
1858 and 1859. The landlord's only ground for holding that 
the trustee had repudiated his repudiation of the lease, is, 
that he notified to certain tenants of grass-parks that they 
were to pay him their gr^ mails, and, as the tenancy of such 
nariu for sheep extended some days beyond the term of 
Martinmas, therefore, the trustee entered into or continued 
the poss e s si on after tiie term. There is not a shadow of a 
shade for such a plea. The gross crop was that of 1859 to 
all purposes. The lets were before the term of Martinmas, 
and, for any real benefit, the possession was over before that 
term. That the payment of the rent was postponed for a few 
days beyond the new term of Martinmas, and that some c^eep 
continued on the scanty herbage which remained, could never 
convert the grass crop of 1859 into that of 1860. If the argu- 
ment be good in law, then at 11.59 of the 11th Nov., 1859, the 
grass was the crop of 1859; but, by the talismanic chime of 
twelve hoars— the mere invention of man to chronicle the 



lapse of time^fMtfwv was ontcsged, and the grass became the 
crop oi 1860, long before thatr year had made its advent. If 
the landlord's argument was sood as to the grass, much more so 
must it be with the tunups, the bulbs of which increase in bulk 
after tiie term for some considerable time. The landlord to 
have truly tested the case, should, instead of sequestrating the 
grass of 1859 as crop of 1800, have attached the shec^ thereon 
to the extent (rf their grass mall, and then the question would 
fairlv have arisen— to whom the mail belongedl GLeariy it 
would have been applicable to crop 1869, and not to that of 
1860, to which other grass mails may yet apply for the same 
fields. In Act, there cannot be one crop apdioable to two 
years, though, in ha^ and undermath or stubbie grasi^ there 
may be two successive crops, or phases of crop, for one and 
the same year. Supposing the landlord was In the right that 
he had a dsim for a share of the grass-mall, appUoable to the 

Eriod subsequent to the 11th November, that net would not 
ve renderM the trustee liable as tenant adopting tiie lease, 
even thoueh he had actuaUy got payment of the maaL But, 
in point of fact, he has not> but did no more than the landlord 



himself did, notified his daim for the grass rents, which 
merely raised a question of accounting and competition. The 
possession was in the tenants of the grazings, not the trustee, 
nor even the bankrupt tenant. It is clear that the trustee has 
got nothing to do with the appdntment of a manager which 
would have the effect of preventing him realising the bank- 
rupt's estate. If he has cdSectuaUy renounced the lease, or 
rather not adopted it, the &nn fiuls back on the landlord, 
who can manage it mudi more eflectually and economically 
without the appointment of a judicial officer. Therefore, the 
application for such appointment fidls to be at once dismissed. 
In like manner the application for sequestration of 1860 falls 
to be dismissed. But the application by the trustee is not 
very aptiy framed. It asks for an authority which he already 
has most amply by the Statute, and which needs no judicial 
supplement. The prayer ought to have been nmply fox recall 
of the sequestration of 1858 and 1859 (and, it might be for 
1860); and these first two sequestrations are not even con- 
joined with the other two petitions. There is also the actual 
amount of the rents, which requires ascertainment. If the 
law is fixed, the agents will easily adjust the accounts and ar- 
range as to the withdrawal of the sequestrations, which, if con- 
tinued, may only involve other questions of risk and damage, 
which it may be well to avoid. 

On an appeal, the Sheriff heard connael in Edinburgh, 
and pronoanoed the following Interlocutor: — 

The Sherifi^ having resumed consideration of the conjoined 
processes, recaUs the Interlocutor of the Sheriff-Substitute of 
date 19th January, 1800, and Finds (1) That George Watson 
became tenant, as from Martinmas, 1851, of the farai of Bore- 
land, and others, situated partiy in Perthshire and partly in 
Forfarshire, under the proprietor, the other party, Mungo 
Murray, in terms of leases No. 20 and 22 of process (of which 
several years have yet to run); but "specially secluding heirs- 
portioners, assignees, sub-tenants, and creditors, and those 
acting for behodT of creditors:" (2) That Mr Murray, on 15th 
February, 1859, and Slst October, 1859, obtained warrantis 
of sequestration, attachiug the crop and stocking, etc., belonging 
to the tenant, for a balance due of the first half-yearns rent of 
crop 1858; for the second half of rent of crop 1858, and for 
rent crop 1859, the value of the sequestrated ^ects, amount- 
ing, as reported, to £518 6s 6d, and £340 12s, and Ixdng liable 
for the rents as specified in said warrants: (3) That the estates 
of* Watson, the tenant, were sequestrated under the "Bank- 
ruptcy Act," on Slst October hist, and the party, Beid, was 
elected and afterwards confirmed trustee on the sequestrated 
estate on 17th November last: (i) That, immediately after 
confirmation, the said trustee intimated to the landlord his re- 
fusal to adopt the said leases, and made offer to pay or con- 
sign the rents of crops 1858 and 1859, for which the sequestra- 
tions aforesaid had been used; and that Mr Muray has 
failed to prove that the trustee, Mr Beid, has ad(^ted said 
leases: (5) That, on 12th November last, the landlord obtained 
warrant of sequestration against the tenant, Watson, for the 
rent of crop 1860, payable at Candlemas and Lammas, 1861 ; 
and, under the warrant, there were inventoried and appraised 
young grass, at the sum of £27, and stock to the value of 
£340 12s: (6) Finds, in point of hbw, that the wartmnt of se- 
questration obtained by Mr Murray on 12th Noyember last. 
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must be racallad, and redalU the iuiie Moofdlnglj, in so fiur 
M regards ihe stodc on said fiunn, in respect that, b j the pro- 
visions of the Bankruptcy Act, 19 and 20 Vict., cap. 79, the 
sud stock must be hdd, at the date of the sequestration, to 
have been transferred to and vested in the trustee on the ten- 
ant's sequestrated estate, to the same effect as if actual deUverv 
or possession had been obtained by said trustee, subject to such 
prttferable securities as existed at the date of the sequestra- 
tion; and that the landlord had no prefiBrable security as at 
the date of the sequestration for the rent of crop I860, which 
was not then current; but, without prejucBoe to the said war- 
rant of sequestration, in so far as regards the young grass on 
the farm, further interpones authority to the j<nnt minute 
lodged for the parties on 2d April, 1860, and in terms thereof, 
remits to John Fleming, auctioneer, Brucetown, near Alyth^ 
to value the straw and manure appointed to be valued and 

fiven over to the landlord, and remits the cause to the Sheriff- 
ubetitute to proceed ftirt^ thereon, reserving all question 
of expenses. 

Kons. — ^Tbe Sheriff has found it neoessaiy to make some 
alterations on the Interlocutor appealed from; but he con- 
curs with the Sheriff-Substitute in regard to the most impor- 
tant matter in dispute between the parties, vi&, the right 
claimed by the landlord to attach the stock on the fsrm for 
the rent of crop 1860. The Bankruptcy Act (sec. 102), vested 
in the trustee on the sequestrated estate of the bankrupt for 
behoof of his general orators, absolutely all the effects of the 
bankrupt tenant, including the stock, as <Uthe date of the le- 
guestratum, " to the same effect as if actual delivery or pos- 
session had been obtained <U that date, subject always to such 
preferable securities at existed at the date of the aeqitestroHon" 
If the stock had been delivered, at the date of tiie sequestn- 
tion, to the trustee, it could not have been sequestrated by 
the landlord, except, probably, for rents current at the date of 
the sequestration. But the rent of crop 1860 was not then 
current. The trustee's right was no doubt subject to the 
securities in favour of the landlord, dedsred by the warrants 
of sequestration for crops 1858 and 1859. But, subject to 
these cLaams, the trustee's right was absolute. It is quite true 
that section 119 declares that, "noUung in this Act shall 
affect the landlord's right of hypothec." That was a provi- 
sion required in order to preserve to a landlord his right to 
attach, by sequestration, the crop and stocking of lus tenant, 
for lemiapatt due or ewretU at the date of the tenant's seques- 
tration under the Act, which might otherwise have been held 
to be ezdttded by the operation of the 102d dause. But it 
seems impossible to hold that Ihe 119th section has the effect 
of giving the landlord a right to attach the tenant's stock for 
the rent of the year 1860, which was not current either legally 
or conventionally at the date of the sequestration; for, it will 
be observed, that the sequestration of tiie tenant's estate, 
under the Bankruptcy Act,'was awarded on 31st October, 
1859, and that sequestration of his stock was appUed for by 
the landlord, only on 12th November, 1859, in security of 
rent of crop 1860 — Martinmas having been the term of entry. 
It has been argued that the warrant of sequestration obtained 
by the landlord, between the date of the awarding of ^e se- 
questration of the trust estate under the Bankruptcy Act, and 
tiie date of the confirmation of the trustee, operated as a mid 
impediment so as to prevent what is called tiie retro-active 
vesting of the trustee in the bankrupt's moveable estate. The 
auswer to this is, that, however inconsistoit sudi vesting may 
appear to be witii the principles of common law, it must re- 
ceive effect; because it is expressly declared and provided in 
the Statute that, when the trustee has been confirmed, the 
moveable estate of the bankrupt shall be held to have been 
transferred absolutely, and delivered to him at at the daie of 
the tequettration, which must exclude the acquisition of any 
right by third parties over the moveable estate, after the date 
of the sequestration; at least, any such right must be subject to 
the tnistee's preferable right when he is confirmed. Further, 
it will be observed, that it is declared (sec. 108) that the '' Se- 
quettrution (not the confirmation of the trustee) shidl, as at the 
dale thereof, be equivalent to an arrestment or execution and 
decreet of forthcoming, and to an executed or completed poind- 
ing," wludi diligences would exclude the right of tiie landlord 
of the bankrupt tenant to use sequestration for rent that did 
not begin to be current xmtil after the decreet of forthcoming 
bad bMoi obtained or poinding had been, completed. There 
p not ftppear to be M17 grounds for hokUog that the truttee 



had adopted the lease. It must be kept in view, in oonsider- 
mg this part of the case, that the landlord had attached the 
■took by sequestration, so that the trustee was not in a posi- 
tion to remove the stock immediately on his appointment, or 
until the landlord's daim should be satisfied. The averment 
of adoption, indeed, appears not very relevant to this case; be- 
cause the sequestration lor crop 1860 was not used against the 
trustee but against the tenant. 

Act. J. Spothswoodk. Alt. H. J. BimiB. 
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SHEBIFF COURT, PEBTHSHIBE. 

(Mb Shbuff Babclat.) 

Thomas Gardxnbb, Inspector of Poor of the Pariah of 
Coupar-AnguB v, Gsorob Hill, Inspector of Poor of 
the Parish of Tibbermore. 

Poor Law Amendment Act— Lunatio— Settlement,— CSr- 
cumstances in which held (hat a residential settlement 
had not been lost, although the pauper had been absent 
for more than four years. 

Opinion.— T7ia« relief granted to a family deserted by (he 
husband not able-bodied, was relief to (he husband, 

Thb fiicts of this case were as follows:— Malcolm 
Macpherson was bom in the pariah of Tibbermore. Fw 
upwards of five or six years prior to the term of Martin- 
mas, 1846, he resided in the parish of Goupar-Angns, 
and acquired a residential settlement therein. At that 
term he removed with his wife and children to the city 
and parish of Perth, and in February, 1848, Macpherson 
and his wife were seized with fever, in consequence of 
which they were relieved by the inspector of Perth, 
which was repaid by the inspector of Coupar-Angus* 
They were relieved up to 1st April, 1848. From this 
date, Macpherson supported himself and his wijfo and 
family up to May, 1849, when he deserted them, and 
they were relieved by the inspector of Perth, who inti- 
mated the same to Coupar- Angus. From May, 1849, 
and onward to July, 1866, embracing a period of up- 
wards of six years, Macpherson was absent from his wife 
and family, and out of the pursuer's parish, and during 
this period the wife and children were supported bj 
Coupar-Angus, through the inspector of Perth, in conse- 
quence of the desertion. In July, 1866, Macpherson 
returned to his wife and children in Perth, when they 
were struck off the roll of paupers. In May, 1866, he 
again deserted them, when application was again made 
for relief to the wife and children, which was refused by 
the pursuei', but he was ordered by the Sheriff-Substitute 
to grant them relief. Upon the renewal of the burden 
of the wife and family, the pursuer gave the usual 
statutory notice to the defender, in whose parish Macpher- 
son was born. On 16th August, 1868, Macpherson was 
apprehended in an insane state in the parish of Moneydie, 
and lodged in an asylum by that parish. The pursuer 
alleged that during all the time Macpherson was away 
from his wife and children he "was able-bodied, and in 
various parts of the country working and earning his own 
bread, though not assisting his family." The defender 
denied this, and alleged that he was in a state of insanity, 
and prodttoed tbo coireapondwce between tho pusow 
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and the inspector of Perth in support of his allegation. 
On 7th May, 1849, the inspector of Perth wrote the 
porsuer — *^I am sorry that I have to bring the case of 
Maloalm Macpherson, with whom you are well acquainted, 
before you again, but he is in a state of insanity, and 
will not work, and oses yiolence towards his wife and 
children, so that I am afraid if it increases there will be 
no altematiye left but to put him in an asylum." On 25th 
Ifay, 1849, he again wrote — **In regard to Malcolm 
Macpherson, he left Perth about a fortnight ago or more 
in an insane state, and has neyer been heard of since. 
His wife is somewhat alarmed about him. Of course I 
hare supported his wife and family since at the expense 
of the pariah of Coupar-Angus." And again on 12th 
June, 1849 — **I am sorry to say that Macpherson is doing 
nothing for the support oi his wife and family, but wander- 
ing about the country in a state of insanity." After these 
intimations, the pursuer admitted liability, and repaid 
the incfpector of Perth the adyances made by him to the 
wife and children. The pursuer pleaded (1) The lunatic, 
Macpherson, hayingbeenabscntfromthcparishof Coupar- 
Angus upwards of four years, he. thereby lost his re- 
sidential settlement therein, Stewart y. Keay^ 10th Doc., 
1858; (2) The mere affording of aliment to the wife and 
children of an able-bodied roan during his wilful desertion 
does not constitute him a pauper ; (3) The alleged insanity 
can only be proyed by proper medical certificates at the 
tame. 

The defender pleaded (1) The running of the period 
requisite for destroying a settlement is stopped by the 
granting of relief; (2) The relief granted to Macpherson's 
wife and family preyented the loss of the residential 
settlement in Coupar- Angus; (3) Macpherson haying 
been at the date of desertion in an insane state, ho was 
neither capable of losing nor acquiring a settlement. 

Parties haying been heard, the Sheriff-Substitute, 
(Dr Barclay,) pronounced the following Interlocutor: — 

Having heard parties' procurators, and mode avizandum 
with the cause: Finds as matter of fact — (1) That Molcohn 
Macpherson, the lunatic pauper, was born in the defender's 
parudi of Tibbennore; (2) That for a period upwards of five 
years previous to 1846 he resided within the pursuer's parish 
of Coupar- Angus, and during said period he was able-bodied, 
and supported himself, his wife, and family; (3) That in 1846 
he and his family removed to Perth; (4) That in 1848, because 
of the temporary illness of himself and his wife, he obtained 
interim or casual relief from the parish of PerUi, in which he 
then resided, and the amount of which was repaid by the 
pursuer's parish; (5) That in 1849 Macpherson deserted his 
wife and children, and thereon interim relief was granted to 
his wife and children by the parish of Perth, and again repaid 
by the pursuer's parish up to the year 1855; (G) Tliat Macpher- 
son in 1855 returned to his wife and family in Portb, but 
again deserted them in 1856, when they of new received relief 
by order of this Court, and the amount of relief was repaid by 
the pursuer's parish; (7) That in 1858 Macpherson was com- 
mitted to an asylum as lunatic, and for relief of his bvgone 
and future support this action is now brought: Finds, as 
matter of taw^ that the settlement of Malcolm Macpherson once 
obtained in the pursuer's parish has been continued by relief 
aflbrded by that parish to him directly, or to bis wife and 
ikmily: Therefore assoilzies the defender from the condusions 
of the action : Finds the pursuer liable in expenses : Bemits 
the aocount thereof to the auditor to tax, and decerns. 

Kon. — ^Were it not for the recent decision of the case of 
Same and Kinfawm, the present dispute might admit of no 
doubt on genual princi{des. 

Under the amended poor kw, continued residence for five 
yesn constitateB a settlemenf^ and (as the law is judicially 



interpreted) oontinnous absence for four years eaaoels the 
settlement^ and until five yean have again run their course in 
another puish, a person becoming a pauper is sent back to his 
birth panah, however distant in place, or remote in time; but 
the obtaining of a settlement^ either original or renewed, is 
interrupted by the person receiving reli^ and it foIlowB that 
such relief within the four yean prevents the loss of the settle- 
ment once obtained. 

Applying these general principles to the case in hand, it is 
clear that when in 1848 Macpherson required temporary relief; 
his daim lay against the pursuer^s pariah, and interrupted the 
five yean necessary to form a settlement in Perth, or tiie four 
years required to loose that in Coupar-Angus. So, too, in 
1849 the daim was still extant, and was a&iitted; and the 

auestion arises, oould Macpherson, whilst actually a pauper in 
kepursuer's parish, loose his settlement thereini 
The pursuer's plea is, that the relief aflforded subsequently 
to 1849 was not to him, but to his family, whilst he was elae' 
where residing and able-bodied. But the relief to the duldren 
was afforded in and through him, and the cause of that rdief 
does not at all influence the prindple. It is in this dement 
that this case differs from that of Scone and Kinfaimu, In 
that case there is a dear indication of opinion that, had relief 
been afforded to the deserted fkmily within the four years, the 
settlement would have been oontinued. 

The pursuer appealed, but neither lodged a reclaiming 
petition nor craved a hearing; the Sheriff, however, 
appointed parties to debate, issuing the following Note: — 

Hie Sherifi' intimated to the parties some time ago that he 
would delay disposing of the pursuer's appeal until the report 
of the case, Johnstone v. Blade, 13th July, 1859, was pubHshed. 
It is now reported D.BM. p. 1298, and it settles the pointy 
that mere absence for five years from tiie pariah where a party 
had obtained an industrial settlement is not su£Bdent to deprive 
that party of sndi settlement, if, during the said period <i five 
Years, he was in recdpt of parochial ud from the parish of his 
industrial settlement. But there are still some pointa left 
oiien for discussion ; and the Sheriff wishes the attention of 

Sarties to be directed to the following, viz.: — (1) Is it to be 
eld in this case that Macpherson, the husband, was a proper 
object of parochial relief nom June, 1849, and during sn^e- 
quent years? The fact of his insanity is averred by the defen* 
der and denied 'by the pursuer. But see the correspondence 
between the inspector of Perth and the pursuer — ^Nos. 11, 12, 
and 13 — ^in wluch the inspector of Perth claims relief for 
Macpherson's family in respect of his insanity; and No. 82, 
in which the pursuer appears to admit the daim on that 
ground, followed by the subsequent payments to Macphenon's 
family. (2) Supposing that it should be hdd that Macpher' 
son was not insane, and was able-bodied, could rdief given to 
his wife and duldren, in respect of his desertion, be r^^azded 
as parochial relief preventing his absence for five years from 
the pursuer's parish from having the effect of taking mwaj his 
industrial residence in that parish. — Keay v. Stewmrl, 10th 
December, 1858, xxi., D.B.M. 89. 

After hearing parties, the Sheriff pronounced the fol- 
lowing Interlocutor and Note: — 

The Sheriff, having heard parties' procuratom on the pur- 
suer's i^peal, and made avizandum with and considered the 
process, JB^ds, in terms of the firtt, eeeond, third, and fourth 
findings of the Interlocutor appealed from: Farther Finds, 
JIfth, that on 7th May, 1849, the inspector of the pariah of 
Pertii intimated (No. 11 of process) to the inspector of Coapar> 
Angus that Macpherson then was in a state of insanity, and 
was not working, "in consequence of which his family were 
left in a state of complete destitution, and that it woold be 
necessary to put him into the asylum," and the inspector of 
Perth asked the instructions of the inspector of Coupar-Angus 
in reference to Macpherson and his fSunily: That again, on 
25th May, the inspector of Perth intimated to the inspector 
of Coupar-Angus (No. 12) that Macpherson had left Perth in 
'<an msane state;'' and again, 12th tfune (No. 18], that "Mac- 
pherson is doing nothing for the support of ms wife and 
family, but wandering the country in a stete of insanity,*' and 
that the parish of Coupar-Angus, acting on tiiese statementi^ 
recognised the right of the wife and children of Maroheraon 
to parochial rdief| and aatboiised the inspeotor of Perth \q 



8BEBIFP COmnlF BXSPGSltS. 



68 



aimaisSaa^ 



■BB 



tmeaa 



BBBHMB 



giya moh ztoHaf to tiwm from 8d May, 1849, to Augmt, 1865, 
acknowledged the lubility of said pariah of Coapar-Aivcia for 
the advanoes so made to Maoj^enon's wife and &mi^, and 
repaid the same to the inspector of Perth: Sixth, That Mao- 
pberson, in 1855, retomed to his wife and ftmiily in Perth, 
and the allowanoes given to his wife and £unily then oeased; 
that Macpherson deserted his wife and family m July, 1856; 
that parochial relief was given by the inspector of Perth to 
his wife and £unily, and that the inspector of Ck>apar*Angn8 
repaid the sums advanced to them by the inspector of Perth, 
until on or about the 26th November, 1856, wh«i the inspec- 
tor of Coupar-Angus gave statutonr intimation to the inspec- 
tor of libbermore — ^the parish of luKspherson's birth — ^that he 
held the latter parish liable in paroclual relief to liiacphersoa 
and his family: Seventh, that in 1858 Macpherson was com- 
mitted as a lunatic to an asylum: Finds, in point of law, that 

the pursuer's parish, Coupar-Angus, in respect of representa- 
^^Asa A'V^.j. iur^^««i.A_^. .^.^ 2_._^^ v^— s •-.3 4.1.- It- 




settlement, and having pwd for the reliet given to tiiem dur- 
ing the period from May, 1849, to August, 1855, Macpherson 
has not lost his residential setUement in consequence of his 
absence from Coupar-Angus for more than four years subse- 
quent to 1846: And fieu^er finds, that the pursuer is in the 
circumstances, barred from pleading that the reUef so given 
to Maopherson's wife and children was relief given to the 
wife and children of an able-bodied man: And fiurther, et 
eeparatim, that the pursuer has fiuled to prove that the 
relief so given was not legal parochial relief in respect 
that Mac^erson was able-bodied: Thorefore, dismisses the 
appeal, and assoilzies the defender from the conclusions of 
the summons: Finds the pursuer liable to the defender in ex- 
penses, and appoints the account hereof, when lodged, to be 
laid before the auditor for taxation, and decerns. 

NoTB. — Macpherson had, in 1846, an industrial settlement 
in Coupar-Angus; and the question is, has he lost that settle- 
ment? It is true that absence during a period of four years 
and a day has the effect of causing me loss of an industrial 
settlement; but such absence will not have iliat e£foct, if, dur- 
ing the currency of the four years, Macpherson received paro- 
chial relief from the parish of his industrial settlement 
(Joknttme V. BUuik, 18th July, 1859, 21 D.BM., 1296.) In 
that case it was laid down that, if a party has removed firom a 
parish where he had industrial settlement into another parish, 
where parochial relief is afforded him, and liability therefore 
is adniitted by the parish of his industoial settlement, he is in 
the same position "as if he was on their roll, liability is ad- 
mitted;" and if he continues in that position, his industrial 
settlement is not lost, "all the while that it is admitted, and 
he is getting the benefit of it. So long as he gets rdiief from 
the parish of his industrial settlement he is in the pomtion of 
exenasing and enjoying the benefit of his settlement." Ap- 
plying these prindpleB to the present case, it is unnecessary to 
oonader the eflfect of the relief given in 1848; because, unless 
the relief given from 1849 to 1855 be sufiBdent to prevent the 
operation of Maopherson's absence from causing the loss of 
his industrial settlement in Coupar-Angus, his settlement will 
not be preserved by the relief given in 1848. A difficulty 
suggested by the pursuer is, that Macpherson did not per- 
sonally receive the relief, and that it was given only to his 
wife toad children in respect of his desertion. But it is con- 
sidered that the relief must be held as given to him through 
them. Hiaright was so given in respect of his insanity in the 
commenoement of May, 1849; and uthough, towards the end 
of the month, it was intimated that he hi^ deserted his wife 
in an insane state, the allowance was continued to them on 
the same footing. The way in which the case^, therefore, pre- 
sents itself for consideration is this, that the defends pleads 
in antufer to the pursuer^s demand that, as Macnherson was 
not absent from Coupar-Angus dnrixijg any period exceeding 
four years, without receiving parochial relief he has not lost 
his industrial settlement in that parish, and that> thercfore, 
the pursuer cannot innst in any daim for pavment and relief 
from the defender. This defence appears wc& founded. But 
the pursner^s rtply to the defence that the relief was not pa- 
rochial rdief, because Macpherson was from 1849 to 1865 
an able-bodied man; and tnat retief siven to the wifo and 
children of an able-bodied man, even in we case of his deserting 
them, is not puroohial relief which will operate to tiie efibot of 



that propoeitiQn would be well founded, if pleaded by Ooopar* 
Angus-^the parish of Maopherson's industrial setuement*- 
agamst another parish which gave relief to his wife and chil" 
drsn, without any adnUition of liaHnUty therrfor hy Obi^par- 
Angut, the proposition appears to be inapplicable to a oaaa 
like the present, where Coupar-Angus— the parish from which 
Macphenon was absent— has reeognited the relief given to hie 
foife and children ae paroehial rdief legally given, and form- 
ing a proper daim against it as the psrish of his industrial 
settletnent. In such dxcumstanoes^ the pursuer appears to be 
baned from pleading with success that tiie parodiial relief so 
given was not legal upon the ffround of Macpnerson not having 
been a proper object of paro<mial relief and consequently that 
his wife and children were not so. At all events, the omis lies 
upon the pursuer of instructing his r^y by evidence^ showing 
that Macpnerson was able-bodied, and, ^eref ore, that the relid 
given by his parish was not properly given to him. But (I) 
the plea in bar appears to arise here again, because the paiiidi 
of Pertii asked repayment of advances on account of Mao- 
pherson's wife and fa^y, in respect of his being insane, and 
therefore a proper object of parochial reUef, and the daim so 
made was admitted by the pursuer; and there appears to be 
strong grounds fbr giving eflnct to such a plea of bar, because 
the conduct of tiie pursuer in assuming liability for Maopher- 
son's wife and children's support during several years before 
and after the lapse of the four years from the date of his leav- 
ing the pursuer^ parish m 1846, and not raising the question 
as to the defenders liability at the time, must nave made it 
more difficult to prove Maq>herson's state during these years; 
and (2) even if this plea could not be given eflfoct to, thisre is 
no proof adduced by the pursuer (on whom the onut lies of 
estiAdishing the &ote upon which their rep2y is founded) to 
establish that this parish gave relief to Maopherson's wife and 
fkmily, bdieving him to Im insane when he was sane and able- 
bodied — sudi appears to be the result of the renunciation of 
proof by tiie pursuer and defender. These views upon whidi 
the Interlocutor ansmlting the defender proceeds are, exdusiva 
of the question, whether assuming that Macpherson was able- 
bodied, relief to his wife and diudren would prevent his ab- 
sence from Coupar-Angus from causing the loss of his indus- 
trial settlement in that parish— a question whidi was alluded 
to in the opinion by the Lord President in the case of Keay, 
10th December, 1858, xxi D, B. M., p. 89. It appears that 
in the case of desertion by a husband, his wife and diUdren 
have a good daim of relief (Hay v. Doonan, 25th June, 1851); 
and that the parish of his settlement is their settlement 
(Boger v. JfooonocAi^, 6th July, 1854). It seems to follow 
that the relief so |^ven to them is parochial relief in respect 
of his right to obtain rdief from the parish of his settlement. 
Hie paruh so giving relief is entitled to proceed criminally 
against the husband who has deserted his wife and femUy« 
and so to compd him to support them. There appears^ thera- 
fore, to be strong grounds for holding that relief given by the 
parish of settlement of a husband and father to £ds wife and 
diildren whom he has deserted, is parodiial relief whioh mr^ 
vents the loss of that settlement by absence, to the same §|Ebot 
as if the parochial relief was given in respect of his own per- 
sonal incapadty to earn his subsistenoe. 

Act, JoHK Youira, Perth, and John Low, Conpa^AngQi• 
AU* Jaiobs Condib, Perth. 



8th Mat, 1860* 

SHEBIFF COUBT, GLASOOW. 

(Mr SHiBiFr StbathUut.) 

Mn A. B.) the Wife, v. A. B., the Husband. 

Husband and Wife— Mazriage — Non-consummation of«*- 
Interim Aliment. — A mft raised an action for tnteHm 
dUvMnt against her husband^ on the ground ofdesertUm* 
The defence was, that the pursuer had causelessly rs- 
fused to consummate ihe marriage. The defenqt iifKM 
held reUvant^ and admUted to probation^ the onus being 
laid on the defender, Held^ that (he proof of the d§^ 
fence had foikd^ and decree for interim aliment prg^ 
nQwwed, 
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Tbib wbi an actkm finr iDterim aliment at the inttaiioe 
of a wife against her hnaband, on the groand of deeertion. 
The pnxBuer was aged fortyHBeren at the time of her 
maxriage, and a apintter. The defender was a widower, 
aged thixtj-aeren, and had two children by hisfixat mar- 
riage. It appeared that the parties were married on 
17th September, 1865, and had lived together at bed and 
board till September, 1866; and alter having been re- 
peatedly sent away and tkken back, the porsaer had 
been finally diamiwHed in January, 1859. This action 
was raised in September, 1859. The defence to the 
action was that the porsaer had oanseleady refbsed to 
•How the marriage to be consommated. llie non-con- 
Bommation was admitted, althongh each declared there 
was no phyrical disability, and threw the Uame on the 
other. 

The defence waa held relevant, and admitted to pro- 
bation. On a consideration of the proof^ the Sheriff (Mr 
Strathem) held that the defence had not been made out, 
■ad decerned against the defender for interim aliment; 
and, on appeal, Sir Archibald Alison adhered.] 

JLof. J. MuiBHiAi). AU, J. B. Subnet. 
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JOBH AND PSTXR BbID V, JaHES MThAIL. 

Sospenaon — Minor — Imprisonment, of— Cnrators not 
oalled. — A minor was sued before ihe SmaU Debt Court 
for damages^ hut his curators had not been called* His 
father, however , appeared in Court, (hough he did not 
communicate vnth die suspender. No plea of minority 
was taken, and the case was decided on the merits. Dc 
eree was given against the minor, which was extracted. 
Intimation was then given that the defender was a 
minor; hU he was, notwithstanding, apprehended and 
in^risoned. On a suspension — Held, that the incarcera' 
Uon was unwarrantable, and the decree suspended, 

Tms waa a suspension of a Small Debt decree. Thedr- 
cnmstances were these: — John Beid was, in September, 
1858, saed in the Small Debt Court for £12 of damages, 
fior having taken two baakets from Jas. M^Fhail*s son, and 
having afterwards accused his children of stealing coals. 
Beid only waa summoned — ^his curators were not called. 
It was therefore assumed, in raising the action, that Beid 
waa mijor; and it was averred he looked mijor, and 
waa in business. It was fiirther aveired that, when 
Beid appeared in Court, he did not plead minority, nor 
waa it stated by his fkther, by whom he was accom- 
panied, and who, although not called in the action, yet 
did, de facto, or in effect, sist himself as a party, by aid- 
ing hie son in his defence. Decree waa given against 
Beid, and he was thereafter imprisoned, but liberated on 
oonsignation, and finding caution. For the suspender, 
it was maintained that the summons on which the decree 
waa granted waa informal, irrelevant, and inept, and 
John Beid, being a minor, and no curator having been 
oaOed along with him aa defender in the action, the de- 
fies obtained thereon and whole proceedings wei« null 



The suspender^s age waa fixed by an eztcaet from the 
Begister of Burths, from which it appeared that he waa 
seventeen years of age in September, 1858. 

A proof waa allowed, before answer, of the averments 
of parties, in so fer as not admitted, which having been 
led, and parties* procurators heard, the following Inter- 
locutor waa pronounced: — 

Finds that the decree sought to be suspended is not chal- 
lenp^ bat on these legal grounds:— (1) That the small-debt 
action on which the cbcree followed, having been brought 

r' ist the sospender, a minor, without camng along with 
his curatorsy is radically ill laid, and the decree and pro- 
ceedings taken tiiereon nnll; (2) That thd groand of action is 
irrelevant^ in respect the i»arsaer has not libelled that the 
slanderoos aocnsation compliiined of was made without probable 
caase: Finds with respect to the second reason of suspension, 
that it is only necessary in a case of privilege to allege and 
prove that the party sued used the calomnioas langnay 
maHcioaaly and without probable caase; bat, aa set forth m 
the statement of damages affixed to the samnums, no case of 
privilege arises, and the sospender does not himself narrate 
any drcamstanoe warranting the plea which he maintains: 
Therefore repels the said second reason of saspeosion: Finds 
with respect to the first reason that it is proved, and ia besides 
judicially admitted by the respondent, that the suspender was 
at the date of instituting said action in minority, uid that he 
was not, and had not bMU, in trade on his own aoooont, but 
assists in the bosiness of a coal and wood merchant^ carried 
on by his fether, which assistance consists in keeping his 
fether's books and giving soperintendenoe to the business, for 
which he receives no saucy: Unds it proved that, althoagh 
the suspender appeared in the SmaU Debt Courts and defen- 
ded said action, yet no defence of minority was set up by him, 
and the decree soosht to be sospended passed after proof on 
the merits: finds, m point of law, that a civil action raised, 
and carried on a^funst a minor, without either calling to it his 
curators along with him, or, at leasts having them cidled to or 
sisted in the action before tilie decree^ )afu!nditius wuU, and a 
decree obtained in sach an action, and the proceedings follow- 
ing upon it are void — ^therefore sastains the first reason of 
suspension: Saspends the decree complained oi^ together witii 
the diligence and execution following thereon: Finds that the 
suspender having already been liberated from prison, it is un- 
necessary to pronounce any order for liberation as prayed for: 
Appoints the sum consigned by the suspender in tms prooesi^ 
as the condition for obtaining his liberation ad interim to be 
paid over to him: Finds no expenses due to or by either party, 
and decerns. 



Kon. — ^The second reason of suspeodon seems quite un* 
founded; the wrong complained of by the respondent in the 
small-debt action was a wrooff done by the suspender in a 
private oapadty. Hie suspender, when he took the baskets 
belonging to the respondent from the infrnt children of the 
latter, and when he defiuned these children hj accusing them 
of stealing coals, was dad with no official chamoter, and 
dander waa osed, not only without ooloar of any pivilege 
enjoyed by him, but waa u l troneous and unwaxrantabte. The 
pursuer waa therefore under no obligation in demanding re* 
pamtion, to allage that the wrongful act done and defiynatory 
language used by the suspender were without probaUe cause. 
In cases of private wrong of this nature^ the injm»d party 
satisfies the requirementa of law when he diams malice; and 
indeed it has been said on Ugh authority tiiat all that Is 
is that it should be avened tiiat the slander ia 



injuriooa— ^doaif on Trial by Jwry, p. 105. In the pr e se n t 
case, however, malice is exptesdy chaised; but even In a 
of privilege, the hitter deddons have deteomined that it 
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to aver or prove want of probable cause if malioe 
was nroved--See in particular CHltb v. Barron, 1st July, 1859, 
21 SestUm Oases, p. 1099. Thsa, on the seoond reaacm of 
suspendon, all the authoritieB oonour that wlure a minor is 
sued dvilly, the action cannot be sustained, at all events^ can- 
not be sufl^ed to terminate in an effectual decree if Us ooimtan 
have not been made parties to it. Th/s fagm of the aolioB, 
however, does not at all exempt tiie minor*s penonal liafaiHty 
for the reparation demanded if a good decree ia obtslned; the 
rule is that— "¥niere a decree has oone against a ndnor and 
Gontoriitis tbelbnneralooeirtio IsliaUis to p«Muil 



SHERIFF COURT REPORTS. 



8? 



flenoe*'— 2 J^ram'B Jhm, Md, 207. Bat m to iho fom, 
Bnldiie states that the prinoifle that "Where a minor is 
either porsuer or defender in any action, he most have a 
eurator to support him in his poseoation or defence, nnder 
whose anthority the snit may be managed on his part, for 
ienteiUia etmtra fiumorem indtfrntum lata nmtta eff-^t. 7, 13. 
Mr Fraser states that "an action bronght against a minor 
without calling his curators will be dismused*" — 2 Dom. Rd, 
206; but the Lord Ordinary (Cockbum) in Bmwn y. Wilton, 
16th January, 18424, Settiim Cam {N.8,\ 394, held where 
the defender's minority only transpired after the action had 
been brought, that it would be sufficient to dte the curators 
by incident diligence. In the present instance, the action 
hayin|^ been brought in the Small Bebt Ck>urt, the whde forms 
of which are statutory, eyen if it was otherwise oompetent now 
to have sospended the decree and adjudged the esse as in an 
original hearing, the defect could not be cured; because there 
appears to be no method of calling the defender's curators tora 
small debt action, except associating them as parties with the 
minor, when the smnmons wss fint issued. Expenses have 
not besn awarded the suspender, for two reasons — 1st, Because 
a principal ground of challenge of the decree — that tiie action 
on whidi it proceeded was ineleyant, want oi probable cause 
not beinff stated in libelling the slander — has been repelled ; 
and 2d, Because the ^dea of minority was not proponed when 
the parties appeared m the Small Debt Court, so tiiat decree 
was taken by the respondent in good &ith. Hie suspender, 
no donbt^ ayers, and mdeed proyes, that after decree was pro- 
nounced, his proouraton wrote the respondent and the officer 
employed by him, waniing both of his minority, but the 
suspralder's appearance, of which the SheriffSubstitute had 
opportunity dT judging, by no means indicated nonage, and 
the respondent was entitled to doubt the yslidity of a {daa 
stated after judgment, wMoh, if stated beforci must haye led 
to dismissal of the action. The Sheriff>Substitute does not 
altogether leaye out of yiew, in disposing of the expenses, that 
the suspender does not challenge tiie justice of the decree pro- 
nounced against him on the merits. 

This judgment was appealed ; but Sir Archibald Alison, 
after hearing, adhered. 
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8th Mat, 1860. 

SHERIFF COURT, GLASGOW. 

(liB Shibiff SMrFH.) 

John Gabdnsb v. Mrs Mabt Alexander or Fulton. 

Cteasio— Triennial Preficription. — The widow of a debtor^ 
nominated his executrix^ was sued for a debt incurred 
by her husband in 1850. The husband had in 1851 
applied for the benefit of Cessio^ and in his state of 
affairs had given up the debt. In defence^ prescription 
was pleaded as on an open account; in reply ^ the account 
in the state of affairs was maintained as eliding (he 
prescription^ and as now a debt due by signed acknow' 
Udgment* — HeM^ the debt was still an open account, and 
as such fell under (he triennial prescription. 

This was an action for payment of an open account for 
£12 inoniied in 1850, with interest. The summons was 
dated on 8d March, 1860. The defender was designed 
and called as Mrs Mary Alexander or Jenkins or Fulton, 
residing in Buchanan Street, Glasgow, executrix, nomi- 
nated and appointed by her deceased husband, Andrew 
Fulton or Andrew Crilman Fulton, lately rope and 
twine merchant, Buchanan Street, Glasgow, and con- 
firmed as executrix to him by the Commissary of the 
Commissariot of Lanarkshire on the 28d day of Decem- 
ber, 1859, and decree was crared for £12 sterling, 
for goods flold by the punraier to th« lald Andrew Fulton 



or Andrew Crilman Fulton, and wai alleged to be justly 
addebted and resting owing by him to the pursuer at 
the time of his death, per restricted account annexed to the 
summons, and contained in a state of aflGurs giYen up 
and subscribed by the said deceased Andrew Crilman 
Fulton, under a process of Cessio Bonorum raised by him 
in the Sheriff Court of Lanarkshire at Glasgow, and 
which state of affiEdrs is dated the 8th day of May, 1851<, 
and was lodged in said process on the 9th day of May of 
the same year, with interest thereon at the rate of fivB 
per cent, per annum, from the 28d day of December, 
1850, until payment. 

The defences were — the action was incompetent in the 
ordinary Court, and was only competent, and ought to 
have been brought in the Small Debt Court; that if 
successful, interest was only chargeable £rom the date of 
the action, and only Small Debt Court expenses should 
be allowed, and the triennial prescription. 

Fulton's petition for Cessio, dated in April, 1851, with 
the relatiye state of his affairs signed by him, were pro- 
duced; and it appeared that in July, 1851, Sheriff BeU, 
before whom the Cessio was brought, had diamissed the 
process by default, and it does not appear to have been 
again moved in. 

After hearing parties. Sheriff Sndth pronounced the 
following Literlocutor:— 

Having oonaidered the dosed reooid and whole prooess, and 
having heard parties' procurators thereon, in respect the sum 
sued K>r being £12 with interest^ for upwards of nine years, is 
larger than could have been sued for in the Small Debt Oomrt^ 
Bepels the preliminary plea; and on the merits^ Finds that the 
defender is sued as executrix nominated and appointed by her 
deceased husband, Andrew Fulton, for goods sold and delivered 
by the pursuer to the said Andrew Fulton in the month of 
June, 1850: Finds, that in the year 1851, the said Andrew 
Fulton nused a process of Cessio Bonorum against his creditors 
in this Court, and in his state of afiEurs, dated 8th May, 1851, 
signed by himself and lodged in said prooesi^ the debt sued Ibr 
is stated as owing b v him to the pursuer : Finds, therefore^ 
the constitution of the debt sued for, as also its existenoe on 
8th May, 1851, proved seripto: Finds, that there is no written 
evidence in process to instruct the resting owing of the debt sned 
for at the date of the raising of this action: In law, finds,'by the 
statute 1579, cap. 83, it is enacted that all actions tat debts 
for ''housemaills, men's ordinars, servand's fees, merchant's 
oomptes, and other the like debts not founded on written 
oUigationB,'' be pursued within three yean, otherwise the 
creditor shall have no action except he dther prove by writ or 
oath of his party: Therefore allows the pursuer a proof, but 
that only by writ or oath of the defender, that the debt sued 
for is still resting owing, and the defender a conjunct pcoo^ so 
£sr as the ssme may oe by writ: Grants dSigenoe a^piinst 
havers, and appoints the case to be enrolled to fix a diet of 
proof on 18th April current. 

The case was taken by appeal before Sir Archibald. 
Alison, who dismissed the appeal, and adhered, in the 
following Interlocutor and Note:— 

Having heard parties' procurators under the pursosi's 
appeal upon the Interlocutor appesled against^ and whole pro* 
cess, adheres to the said Interlocutor for the reasons stated |a 
the subjoined Note, and dismisses the appeal. 

NOTB. — ^The species faeti here is, that the debt sued for wsis 
contracted for by the defbnder^s deceased husband in 1850. 
In 1851, the debtor having become embsrrassed, raised a pro- 
cess of Cessio, and in the state of his affidrs given up in that 
process, he gave up the debt sued for as one of the debts 
owing by him at that time. The Cessio, however, was re- 
fused, and the deceased having afterwards acquired a littb 
money, action was raised in 1859, after he had died, against 
his widow as his executrix for the debt; and prescription being 
pleaded in defienoe, a reply was founded on the ad mi ss i ori <? 
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tiM deU in llio CMrio prooMi in 1861, whiob, it wm aOoffsd, 
took tiie cMOoat of theoategorj of openaooonnti, and browit 
It within that of a ngned aoknowledgnMnt of the debt The 
Sheriff oannot b<dd tUi last amment aa well founded. If, 
indeed, novation of the debt had taken place aa by the debtor 
in the open aoooont rigninff a bill or bond for its amonnt, inch 
a proceeding would have altered the character of the debt^ and 
brought the new Toucher within the preecription applicaUe to 
■ubh yoacdhen. But nothing of that sort was done nere. The 
debtor in the open account merely gave up in the itate of his 
aAirs the debt as a subsisting liability a year after it was 
contracted. But that does not prove that the debt was not 
paid in that very year, or at least before the three years' 
praaoription had run upon it, or in the subsequent yean. In 
all oases €i this sort, uie distinction is vital between an ao- 
knowledsment of tiie debt vntra annot and one extra onnof. 
TIds disSnction la perfectly recognised and established in cases 
of pcesoiiption of faiiUs, and it hM been applied frequently also 
fai questions of prescription of open accounts. 
Ad. Jammb Musdoch. AU, Huan CoLQUHonr. 
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PooB — ^Barbara Campbell v, Johk Sboellib. 
Jurisdiction— Domicile.— il Scotsman, employed as a 
stoker on iheBailway between Glasgow and Carlisle, 
was sued before the Sheriff Court, Glasgow, for the 
aUmeni of an illegitimate chUd, The defender resided 
(as the exigencies of his employment required) sometimes 
t» Carlisle, and sometimes in Glasgow, though more 
frequently and for longer periods in the former ihan in 
the latter. — Held, ihat he had two forensic domiciles, 
one in Carlisle, and the other in Glasgow, and that he 
was amenable to the jurisdiction of the Sheriff of Lanark- 
shire, and well cited as residing in Glasgow, 
This was an action of filiation. The point of interest in 
the case was raised hj the following statement in defence. 
^*No jnrisdiction. The defender is a stoker in the 
employment of the Caledonian Bailway Company, at its 
eatablishment in Carlisle, where he reoelTeB all his orders 
and his pay, and all his rest time. His residence for 
npwards of two years and a half has been in John's 
Place, Briggs Court, Melbourne Street, Carlisle. The 
engine on which he is stoker is occasionally detained a 
few hoars ia Glasgow, and on those occasions he is 
accommodated with what rest and refreshment he re- 
qnires at the house of Mrs Ure, Gramgad Hill, where 
this summons was left for him; but he has not, and never 
had, a fisud residenpe there or elsewhere in Glasgow.'' 
The record was closed on this statement, and a general 
denial of the puxsuer's averments. A proof was allowed 
to the parsoer of her ayerments, and a conjunct proof to 
the defender. SuhsequenUy, parties of consent moved 
that the order for proof should be superseded, and were 
heard on the closed record. But after hearing parties, 
a new order for proof was pronounced in these terms: — 
^'Befixre flurther answer, allows the pursuer a prod^ that 
the defionder has now, and had, for a period of forty days 
prior to citation to this action, had his usual residence in 
or near Glasgow, and therefore amenable to the jurisdic- 
tion of this Court." The Sheriff in his Note pointed out 
the omisBum of any averment in the snnmions of the 
place of oonception and birtii of the child. Had these 
^9011 ftYoned, and had thej oonouxxed within his juris- 
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diction, they would have gone fSur to solre fke diiBeultj 
raised hj the defSsnce, on the settled principle that Glas- 
gow was the locus contractus, and the parties therefore 
be held as haying by implication agreed that Glasgow 
should also be the locus solutionis, 

A proof was accordingly led; parties were heard 
thereon, and the following Interlocutor was pronounced 
by the Sheriff (Strathem) which accurately sums up the 
evidence z-'T 

Having heard the procuraton for the defender on the proof 
led on the preliminary plea of no juriadiotion, no appearance 
being made for the pnrBuer: Finds it proved that the defender 
is a young man, twenty-two yesm of tj^, a native of Cantain 
in Lanaikshire, unmarried, iad he rerided constant^ with his 
parents at his place of birtii until 1853, when he entered the 
service of the Caledonian Bailway, and since 1855 he has 
acted aa a stoker on engines running traina between Glasgow 
and Cariiale, and occaaionally to ether atationa in Scotiand, on 
tiie line of said railway: Finds that at and prior tq institution 
of tbii action, the defender, when at the end of his journeys, 
alept in Carlisle and in Glasgow, where he had lodmga, but 
he had lodgings nowhere else: Finds that the defenderii land- 
lady in Glasgow, beaideB lodginoa, provided his food, and he 
usuall V paid ner fortnightiy on hia pay-days— his landlady in 
Cariiale waahed for him, but provided no food, and there he 
kept his dotiias and received lus wages: Finds that the defen- 
der slept in his lodgings botii in Carlisle and in Glasgow aome- 
timea at niffht> and aometimes during the day, as the train 
driven by the engine on which he was employed arrived at 
either tenninus by dnr or night: Finds that the defender slept 
more fraquentiy at Cariiale than at Glasgow, but that waa 
entirely contingent on his employment, and was not the result 
of choice: Finds that the present is an action of affiliation 
brought by the pursuer, who reridea in Glasgow, and the 
defender was cited to it by service of the summons left at the 
lodgings which he occupies in Glasgow, and he has appeared 
and pled to the action, botii preliminary and on the merits: 
Finos, in p(^t of law, and under the circumstances, that the 
defender IumI two domiciles at the date of institution of this 
action — ^tiie one bring in Cariiale, and the other being in Glaa- 
gow, where he waa cited: Finda that the defender waa^ and is 
^.r^wf^^KlA to the jurisdiction of this Court, and waa lawfully 
dted to the preaent action: Therefore repela the preliminary 
ddlence, and finda the defender liable in the ezpenaea attending 
the dinMsal of said preliminary plea: Allows an account thereof 
to be lodged, and remita the same to the auditor to tax and 
report, and decerns. And on the merits, finds that the defen- 
der denies the pursuer's averments in the summons: Therefore 
aUows her a proof of all &cts and dreumstancea te^iding to 
inatruct that the defender is fether of her child: Allows the 
defender a conjoint proof: Grants diligence at the instance df 
both parties against witnesses and havers, and commission to 
any of the depute-deika of Court to take the depositiona of 
havers, to receive productions^ certify ezhibitB, and to report 
finrthwith, and appdnts the case to be en rol led first Court 
day, ^t a diet may be fixed for said proibfe proceeding. 

Note.— The circumstances of a party bewmiiiM: amenable 
to two jurisdictions through double domidles, although un- 
usual, is not without premdent. In the case of oommerdal 
and trading firma it is common, but in the case of individuals 
less frequent It has been said, and the illustration is a 



femiliar one, that a gentleman who possess es both a dly and 
country abode, in different counties, but in which he eqnaHy 
dirides his time^ is amenable to the jurisdiction of both, and 
in prindple tiie illustration is true. But the rule of dnmidle 
seems to be more exact in cases of succearion than in the 



ordinary forensic Question. In the latter, while "a man may 
have many domidles of action at the same time"— ^eryiiioa's 
Cfonsitt, data, p. 288— in the former, "a man can have but 
one domidle for the purpose of succession."— JTeat's Oom, L. 
37, see, 4, note; PhilUmire onJhmieUe,^. 16, sea 19. It ii 
scarody possible to give any preeiae definitioa of dnmldle, or 
whethor, when defined, the circumstances would snswer the 
description where two are oontended for; it mi^^ be^ ts 
affirmed in the Boman lam, that a man had so set up hii 

established in botii 
bo tiiMin OM 



housdiold gods in both pbces ss to appear est 

-JMr. (fO| 1. 5, Ad. iMc^-HM It Difl^ 
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Jdaoe his viaitB were oMual wiUioat porpoie to remain, or that 
in both lus intentiom waa ^udlj fixed to divide hia zesidenoe 
between tiiem. The naual definition applicable to a single 
domioiie can have no place in a case like the present; the 
American judges have probably most nearly approached correct 
definitionB; in one case, domidle ia deaoribed as "» rendenoe 
at a particular plaoe^ accompanied with positiTe or inresumptiye 
proof of continuing there for an imlimited time" — Siner ▼. 
jDaiUd, 1. £inny*8 iZep., 340, note; in another, ''an indefinite 
intention of remaining" — Mbera v. Kraft, 16 Jcknton*8 M^, 
128; in a third, "a permanent settlement for an indefinite 
time"— the Franou 8, Oranek. Agun, it is said "that the 
time is not so essential as the intent —/oAfMon, 3 Pdei'a Rep., 
p. 171; PhiUimon on />m»., p. 13. Bat as B'Alrigentr^, a 
French jurist, quoted by PhiOimore (p. 11), says:--' 'Those 
who haye no intention <n fixing tiieir domicile in a place, but 
are absent somewhere for oonyenience, necessity, or business, 
by no lapse of time can create a domicile, since neither the 
intention without the fact» nor the fact without the intention, 
is sufficient for this." "All jurists agree that there must be 
both intention and £sct to constitute a domicile." PhiL, Jhm., 
p. 14. Here, however, no singb place has been selected by 
the defender, and yet he is not a vagrant nor a wanderer who 
may be answerable on personal citation, wherever found; he 
has a definite abode in Carlisle, and he has precisely the same 
kind of abode in Glasgow; he necessarily requires both, because 
of his avocation; and that very avocation hinders him makinff 
one place more his home than the otiier. It is vain to contend 
that if he is three nights in Carlisle and two in Glasgow that 
that Gircomstance would alter matters, for the running of the 
train on which he is employed might shift the preponderating 
number of nights in &vour of Glasgow over Ou'lisle — ^the 
intention must be the same as to both. Had there been any 
additional facts to overbalance the weight of evidence that 
Carlisle was the chief choice the defender had made, it would 
have been important for the decision of the point; had he been 
married, for example, and had his fanuly resided there, or had 
he been a native of the city, the presumption of choice might 
have supported the view now advanced by him; but none of 
these eUinents are present in the question. In a recent 
American case of double domicile, noticed by Justice Story, 
and which was decided by Chief Justice Shaw, the learned 
judge, in giving judgment, said — "The place of a man's dwell- 
ing house is first recorded in contra-distmction to any place of 
business, trade, or occupation. If he has more than one dweU- 
ing'house, that in which he sleeps or passes his nights, if it 
can be distinguished, will govern ; and we think it setUed by 
authority that if the dwellmg-house is partly in one place and 
partiy in another, the occupant must be deemed to dwell in 
that townin whidi he habitually sleeps, if it can be ascertained." 
{StorjfB "Ooi^ict of Laws,** 5th ed., p. 54, Note.) But none 
of the distinguishing circumstances pointed out by Justice 
Shaw concur in this case. On the contrary, the facts weigh 
against the defender's argument ; his domicUium originit is in 
tiie county of Lanark, and the very same circumstances which 
attach him to Carlisle do so to Glasgow. The conclusion is 
therefore irresistible that the defender is domiciled in both 
cities. As noticed elsewhere, had the record borne, as was 
proposed to be established at the proof, but objected to, that 
the diild in question was begot in Glasgow, and that the pur- 
suer gave birth to it there, these facts would have strengthened 
the conclusion at which the Sheriff-Substitute has arrived. 

This Interbctttor was appealed. Sir Archibald Alison 
adhered, however, in 80 far as it repelled the preliminary 
defence of want of jurisdiction, and allowed the parties a 
proof, but recalled Jioc statu the finding of expenses, re- 
serving the pnrsuer^s claim for the same till the conclusion 
of the cause. To his Interlocutor he appended the fol- 
lowing — 

NoTB.— The Interlocutor of the Sheriff-Substitute correctly 
sums up the evidence in point of fact in this case, and it 
appears to the Sheriff that it brmgs out a double domicile at 
each end of the railway against the defender. It is true the 
defender only slept one Sunday night out of eight in Glasffow, 
but when there he came always to the same lodgings, where 
he slept and had his regular resting-place. The defender had 
not a residence in Glasgow, but he seems to have a domicile 
Iheiei especially as his biunness led him to be genesally on the 



road £rom Glasgow to Cariisle. It is probable that there may 
be another ground for holding the defiender subject to the 
jurisdiction of the Court, viz., rtUio quati contraetut; but as it 
is not alleged that the child in question was begotten in 
Lanarkshiro, this cannot be taken as a ground of decision. 
It does appear, however, to be a legitimate consideration that 
above half of the defender's business was done in Lanarkshiro, 
viz., from Glasgow to Beattock, that he is a native of Lanark- 
shire, and, till within the last six months, his principal residence 
had been in Glasgow, in tha house in which he stiU lives in 
lodgings hero. Ine case, however, is a very nice and difficult 
one, espedally as during the forty days inunediately prooed- 
ing the execution of the summons, he had been only ^ht days 
in Glasgow, which appears to have been aa unusually small 
number of times. 



Act, S. Donald. 
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15th May, 1860. 
SHERIFF COUBT,. GLASGOW. 

(Mr Sheriff Smith.) 

The Cmr of Glasgow Bank v, Johk Lockhabt. 

Bank Cheque-— Eudoraation of— Mora. — A cheque was 
drawn hy A in favour of B or order^ upon the British 
Linen Company*s Bank; it was endorsed hy B, for 
value, to a branch of the City of Glasgow Bank. B 
having failed, timeously, to execute the conunission for 
which the cheque had been granted, it was recalled by 
A, In an action raised by the City of Glasgow Bank, 
Jifteen months after tJie date of the cheque, for payment 
of the contents — IleUl (1) that, as undisputed onerous 
holders, the City Bank was entitled to recover; and (2) 
that intimation of the dishonour of the cheque to (he de* 
fender was unnecessary, as that had been caused by the 
defender himself. 

This was an action for the recovery of a sum of £106 
sterling, contained in a draft or order drawn by the de- 
fender upon the agent of the British Linen Company at 
Glasgow, payable to George Robertson or order, and en- 
dorsed by Robertson to the pursuer. The draft or order 
was cashed by the pursuer's agent at Perth, and having 
been transmitted to Glasgow, was presented to the 
British Linen Company in Glasgow, but payment was 
declined. The City Bank then raised the present action. 
It appeared the defender had stopped payment of his 
draft by intimation to the bank, on the ground that 
he had originally given Robertson the order as a fund 
from which he was to buy cattle for, and send them to 
the defender; and as be had not timeously purchased 
and sent the cattle as instructed, the defisnder had recalled 
his order. 

The defences were (1), he was entitled to cancel 
or recall his draft at any time before being cashed by 
the bank on which it was passed; (2) in the special cir- 
cumstances he was so entitled, as Robertson had failed 
to perform his part of the contract in not timeously for- 
warding the cattle as commissioned; (3) mora, the order 
was dated 9th April, 1858, no demand for payment was 
made till Slst May, 1859, the summons was not raised 
till 27th July, 1859, and the defender assumed that the 
order had either been destroyed or not cashed; and (4) 
as a consequence of the pursuer's delay, Robertson who, 
at the date of the order, was in good droumstanoes, and 
could have paid the contents, waa now in poor droam« 
Btances, and unable to pay, 
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On these arerments the record was dosed. 
PartieB haying been heard, Sheriff Smith pronoanoed 
the following Interlocutor:— 

Having oonndered iha doted record and whde prooeiiy and 
having heaid ntftiei' procuraton thereon, in fiusi, Unds that 
the defender doee not deny that he drew the draft or order 
firanded on, bdng No. 5 of prooeH: Finds that nid draft or 
wder is diawn hj the defenoer on the British linen Com- 
peajT, payable to George Robertson or order, and the defender 
admits that he himself stopped pavment thereof at the bank 
on which it is drawn: Finos that uie defender does not deny 
that the said Geoige Robertson endorsed said draft or order 
to the pmsoers for vakw: in law, Fhids that the draft or order 
foonded on having been drawn by the defender, and made 
payable to the payee or his order, the pursuers, as onerous 
IndorBees and holders thereof are entitiled to recover the smn 
therein mentioned from the defender, as drawer, and that the 
defender is not entitied to plead against the pursuer any de- 
fence which he might have against the payee: Finds that the 
d e fen d er, himsdf, having cauwd the dishonour of the draft by 
the bank on whidi it was drawn, it was unnecessary to give 
any notice of sudi dishonour to him: Therefore, repds the 
defences, and decerns against the defender in terms of the 
oondosions of the sunmions: Finds the defender liable in ex- 
penses, of which aUows an account to be given in, and remits 
the same, when lodged, to the auditor to tax and report^ and 
decerns. 

The case was appealed, and after hearing partiee, 
Sir Archibald Alison adhered, adding the following: — 

Kon.— The tpeeiet faeli here appears to be that the de- 
fender, Loddiart, granted the cheque libelled on for £106, 
dated 9th April, 1858, on the British Linen Company's Bank 
at Glasgow, payable to George Robertson or order, who in- 
dorsed the same to the pursuers, the City of Glasgow Bank, 
and by whom, it is alleffed, the amount was paid to Robert- 
son. The defender alleges that the object in granting this 
dieque was to put Robertson in funds to purchase cattie for 
the defender*s behoof, but that he never did so, and that, in 
consequence of that fiulure, he, the defender, countermanded 
payment of the dieqne at the bank on whom it was drawn; 
and that he heard no more of the matter for above a year, 
when a daim was made upon him for the amount of the 
dieque by the City of GUugow Bank, by whom the same had 
been casned to Robertson. The defender does not aver that 
he intimated that he had stopped payment of the cheque to 
Robertson, to whom he had granted it, nor does he deny the 
averment of the pursuers, that the cheque was indorsed to 
them by Robertson for value received, wmoh appears indeed 
to have been the case from the defender's own statement, and 
the production of the cheque by the pursuers, with the indor- 
sation upon it. The defender did what was practically the 
nine thing as drawing a cheque, and paying it away to an- 
other, upon a party who owed him nouiing; for, after giving 
away the dieque liere, he countermanded payment of it at the 
bank, after, from aught that appears in process, it had been 
indorsed by Robertson to the present pursuers, the City of 
GUugow Bank, for value. In these circumstances, it appears 
that the pursuers* daim to be reimbursed for the amount of 
the cheque is indisputable. Hie Sheriff has not overiooked 
the jdea maintained for the defender that he has lost recourse 
against Robertson, who has now become insolvent^ in conse- 
quence of the pursuan' long delay in ™^iriwg their present de- 
mand. But that does not appear to afford him a valid defence^ 
becaus e, having drawn and handed over a cheque, and then 
oountermanded payment of it at the bank on whom it was 
drawn, he was bound to have lodged after it himself in pro- 
per time, and is not entitled to throw upon the bank who 
cashed the cheque^ which the party to whom it was payable 
had put into the circle, the consequences of lus own negligence 
in not looking better alter his own agent, to whom he had 
nanted the draft; and as the defender himsdf admits that he 
nad stopped payment of the cheque at the bank, it was of 
oouzse unnecessary for the pursuers to give the defender notice 
of its having been dishonoured. 

Act. M'Gbigob, SnEVEVBOK, & FLXMnro. 

JLU, BoBiBT SnrcLAZB. 



15tb Mat, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb Shzbiff Bill.) 

William M^Eebbix & Ck>. v. William M' Arthur 

AHD Othxrs. 
Wx refer to the caae reported bdow, APNair $• Co, y. 
IPArtJtur and (Hhers^ in whidi the fects and dream- 
stances are so nearly identical, that the Interlocntor in 
the one case only yaries in one or two particalars from 
the other; and both were dedded on the same gronnds. 

Ad, J. Kaibioth. AU» Josifk Tatlob. 



16tii Mat, 1860. 

SHERIFF COURT, GLASGOW. 

(liB Shbbiff Bxll.) 



Nathaniel M'Nair & Sons v. M' Arthur axd 

Othkrs. 

Prindpal and Agent — Sale — Restitution — A j^ocured 
an offer to sell from B, Ay who had no funda^ 
showed the offer to C, that lie might purchase.* A 
and C examined the goods. The purchase was com" 
pleted by A cdone, and the terms were^ cash on de^ 
livery. Delivery was taken by a person who repre^ 
sented himself as sent by A^ and stated that A would 
call and pay the price be/ore the vessel sailed in which 
the goods were to be shipped* The vessel sailed before the 
time specified^ and A and C left the place at Ae same 
time with the vessel; but neither had paid the price of 
the goods to B, though C averred lie had bought (hem 
from Ay and paid him the price. — Held^ (by ihe Sheriff' 
Substitute) that C, as principal^ was UaJble for the acts 
of Jiis agentf A, and was bound to restore, {By the 
SJieriff-Principaly) thaty as A and C were joint advent 
turersy and had conspired to get possession ofihe goodsy 
on false pretencesy without paying for them<, B was en- 
titled to restitution. 

Tsu case originated in a petition, in which it was stated 
that the defenders had, in January, 1859, called at the 
petitioner's office, in Campbelton, with the yiew of pur- 
chasing a quantity of old metals; and, after repeated 
calls, by both parties, who appeared to be acting to- 
gether, finally agreed, on Sd February, to take the lead 
and bolts at the petitioners' price, yiz., £18 lOs for the 
lead, and 8d per pound for the bolts, all to be paid on 
deliyery. On 4th February, deliyery was taken by a 
man named Brothers, who acted for the defenders. A 
note of the quantities deliyered was handed to Brothers, 
who said he would hand it to Rocks, and payment 
would be made on the afternoon of the same day. The 
petitioners sent for the money in the afternoon, and for 
answer, it was said that Rocks was busy shipping copper 
on board "The Town of Liyeipool;** but, as the yesnl 
was not to sail till Saturday eyening, Bocks would come 
to the petitioners' office, on the forenoon of Saturday, 
and settle. The smack, howeyer, saQed late on iViday 
night, or early on Saturday morning, tot Glasgow; 
and M^Arthur and Rocks left by the steamer on Satur- 
day morning, without making any communication to the 
I petitioiieni. It was then ayecxed that Books and M'Ar« 
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thtir, ftcting together and in concert, by ftlse pretences 
and aBBUxanoeB obtained posBeMdon of the goods without 
any intention of paying for them. In these oircmn- 
Btanoee, restitution was crayed, and interdict against 
delivery of the metals by the master of the yessel, then 
lying at the harbour of Glasgow. Ko appearance was 
made for Rooks or the master of the smack. M* Arthur 
appeared, and gave in a defence; and appearance was 
made for a firm, Easton & M' Arthur, of which M' Arthur 
was a partner. M^ Arthur, as an individual of the 
firm, had, meantime, consigned in Court the value of 



ram he drew between that date and the 4th Febmary follow^ 
ing: Finds that within that period vaiioui pnrdiaBes of bid 
metal were made firom different parties, the cnmulo nrioe of 
which, according to M'Arthar^s own statement and the oopj 
aooomit, No. 5/2, amoonted to £254 ds 6d: Finds that in as 
&r as this metal was paid for, it was so paid entirely out of 
M'Arthur^B fonds, none of the rest of the party being ap* 
parently poBaeated of any funds: Finds that Doth M'Artbnr 
and Bocks visited the pursnen' premises wveral times, and 
two purchases <^ old metal were made, which were paid for 
on ^livery by Bocks out of M'Artbnr's funds, the formn 
receiving a small advance or oommiwrion from the latter: 
Finds mat on Friday, the 5th February, the old lead and 
metal now in question, and which were not included in the 



the metals, and got poeseflsion of them: and pleaded, aaidmimve No. 5/1, were sold by the pursuers nonunsUy to 

' '^^^ ' Bocks, the lead at £18 lOs per ton, and the bolts at 8d per lb.9 

cadi on delivery, and on the following day the party, Brothen^ 
called and got delivery of the metal, together with an invoioe 
blank in the purchaser's name, because they " wanted to keep 
M'Arthur bound for the price:" Finds that the metal was 
not paid for by Brothers, but was taken down to the quay to 
be woghed, when Brothers said it would be paid, and the 
pursuers sent their foreman, Angus M'Sporran, with it: Finds 
that M'Sporran met M'Arl^ur and Bocks on the quay, and 
Books said he would call the following morning to pay the 
account, and he farUier said in M'Aruuz's heanng that the 
vessel called the "Town of Liverpool," which had been freighted 
by M'Arthur, and on board of which the metal was to be 
shipped, was not to leave Campbelton till the following evening: 
Finos that M 'Sporran was satisfied with these assuranoes, and 
after he Idt the quay the metal was put on board the vessel, 
having been previoudy, according to the representation in the 
account, No. 5/1, sold to him by Bocks at an advance of ten 
shillings in all upon the lead, and some trifling advance on the 



as preliminary, that the conclusions were inept, as con 
Bignation had been made, and possession obtained; and 
that, therefore, an ordinary action for payment was the 
proper course. The merits were met by a general de- 
nial and an explanation. That explanation substantially 
was, that Rocks had called on the compearers, and showed 
them an offer to seU by the petitioners to Bocks; that 
M^ Arthur went to Campbelton to examine the metahi; 
that he there bought them from Bocks and paid him the 
price, and he had nothing to do with what might have 
passed between the petitioners and Books. 

The record was then closed, and a proof allowed. The 
proof was taken chiefly on commission at Campbelton, 
and on being reported, and parties' procurators heard, 
SheriflT Bell pronounced the following Interlocutor: — 

Having heard parties' pocurators, and resumed considera- 
tion of md proof, productions, and whole process: Finds that 
no appearance has been made for the defender Bocks; there- 
fore, holds him as confessed: Slnds that no appearance has 
been made for the defender, Paterson, he having no personal 
interest in the matter: Finds that the sum for which the old 
lead and composition bolts in question were sold, having been 
consigned in the hands of the Clerk of Court, by the defender 
M'Arthur, and Easton & M'Arthur, after tms action was 
raised, as a rarrogatum for the metal itself, and the interim in- 
terdict, previously granted, having be^i thereupon recalled, 
the question now at issue is — whether the pursuers have a 
right to said consigned sxmi, or whether the said defenders are 
entitied to an order on the Clerk to repay it to them ? Finds 
that, on 26th January, 1869, the defender. Bocks, waited on 
the pursuers, at their wood-yard in Campbelton, and stated 
that he had been sent by a party in Glasgow to buy old metal, 
and obtained from the pursuers the missive. No. 5/1, which 
is as follows: — '^Campbdton, 26th January, 1859. N. Mac- 
Nair & Sons agree to sell a quantity of scraps, malleable, all 
they have, whatever quantity it may turn out, at the rate of 
three pounds sterling per ton — cash to be paid on delivery, 
and to be lifted where it lays by Peter Bocks, the purchaser, 
within ten days from this dated. (Signed) ]{ir. Macnair & 
Sons: " Finds that Bocks had no funds of his own, but ap- 
pears to be one of a set of persons who travel about and ascer- 
tain where old metal can be purchased, and report to dealers 
who have some capital, by whom they are put forward to 
effect a purchase, cm the condition and understanding that the 
goods will be immediately taken off their hands at a small ad- 
vance, so that they may be enabled to pay the original price 
and pocket the difference: Finds that BockiB, on obtaining the 
said miasive, returned with it to Glasgow, and showed it to 
the defender, M'Arthur, who admits uiat he thereupon ar- 
ranged vdth Bodes to take the metal off his hands at £3 5s 
per ton, if he (M'Arthur) found it suitable for his purpose: 
Finds tibat, in order to ascertiun this, and also to look at the 
old metal, M'Arthur went himself to Campbelton on the 28th 
January, 1859, accompanied by Bocks and certain other par- 
ties, called Brothers, Morrison, and Beid, all dealers in scrap 
metal, but subordinate to M'Arthur: finds that tiie whole 
party lodged together in the same tavem'at Ounpbelton, and 
shared two beds among them: Binds that M'Arthur took a sum 
of £60 or £70 with Imn in bank notes, and also obtamed a 
letter ol credit on the branch of the Clydesdale Bank at 
Campbelton for £200 on the Slst January, tiie whole of whidi 



bolts : Finds that instead of waiting till the f(ulowing evening, 
the "Town of Liverpool," with M'Arthur's sanction and 
knowledge, sailed tiiat night about twelve o'clock, and both 
M'Arthur and Bocks, as well as Brothers and Morrison, lefb 
Campbelton on Saturday morning, without any payment being 
made to the pursuers for their said metal: Finds uat the pur* 
suers presented the petition, No. 1, immediately on the arrival 
of the "Town of Liverpool" at the Brocmielaw, and on the 
8th February, 1859, obtained interdict against the master 
parting with the metal to Bocks or the other defenders, but 
which interdict, as above stated, was recalled on consignation 
of the price being made: Finds that Bocks himself, when 
examined as a witness in cmua, has deponed — " I was in 
Campbelton in January last; I went there by the instructions 
of the defender, M'Arthur, to purchase any iron or old metal 
I could get; I was to be paid a commission for buying it; I 
bought some copper (metal) from the pursuers; the defender, 
M'Artiiur, came to Campbelton and saw the copper (metal) 
before I bought it; I had no interest in the purchase beyond 
the commission : " Finds that it is not distinctiy proved whether 
M'Arthur ever gave Bodu the price of the lead and other 
metal in question; but there is a presumption in M'Arthur^s 
favour, that he did, from Bocks having discharged the account 
of which No. 5/1 is admittedly a copy, the origmal b«ng pro- 
duced in another jirocess arising out of a precisely sinoilar 
transaction, in whidi, however, the metal carried off without 
payment was of greater value than in the present case: Finds 
that M 'Arthur's contention is, that he is in no way respon- 
sible for any fraud committed on tiie pursuors by Bodos, and 
that he and his firm, as second and cUstinct purchasers from 
Bocks, were entitled to delivery of the metal out of the vessel 
which he (MlArthur) had frdghted, and had no connection 
with any pecuniary claim which the pursuers may have 
against Books: But finds that the whole circumstances of the 
case go to show that Bocks was a mere agent in the hands ol 
M'Artiiur, and that although Bocks bought in his own name, 
he in reality bought for M'Arthur, and that there was no 
bona fide second sale by Bocks to M'Arthur, but merely a 
liaTifliing over of the goods by the former to the latter for an 
advance or commisdion previously arranged, M'Arthur being 
throughout tiie principal: Finds, in point of law, that where a 
factor or agent buys in his own name, the principal is never- 
thdess bound to t&e seller whether he knows or does not know 
his name in the first instance, and although said seller may 
have debited the agent with the price, Thomptonf 6th Feb., 
1829, 9^ Bam, A Crest.f p. 78: Finds farther, in the words 
of Frofewor Bell (Cmm» vol. L, p. 492) that "the remedy 
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agilnsi the pr!iMip«l win not be hiirt» eiilier— lit^ by any 
pnyalo agreeiiMiit between the prinoipel and tbe iMtor, that 
theiSMJtor aioneBluillberMponiible; or 2d, where the prinoipel 
hM peid the price to hSi agent who has sqnandered it, unless 
the day of payment has been allowed to pa«, and the prindpal 
has been Isid to believe that the agent alone was rsfied on — 
(wfaidi was not the ease here); or Sd, by the oirmunstanoe of 
the ftMstor fiiOing with a lazve balance one to the prindpal:" 
Finds that, as m a question Mtween the porsners and Bocks, 
it is plahk that if the price of the metal had been consigned by 
him, the narsners would be entitled to an order to set up said 
price, ana M'Arthor, or Easton k M'Arthnr, as Kiocks^ piin- 
oipal, and cpgnisant of the fact that Bodu had no right to 
carry off the goods tiU he paid for them, are in no better 
position as rei^irds the pursuers' daim than BoolDi himself; for 
the loss, if there be a joss, cannot be allowed to fall on the 
parties against whom the wrong has been committed, but 
must fSdl upon the prindpals, who have or have not been 
deoeiyed by their agent: Thenfere repels the defences, and 
in respect the deftncMrs, M'Arthur, and Baston k WAjkbar, 
obtained defivenr of the metal on consigning the price thereof; 
being £25 8s 4d, anthorises the derk of Court to pay over 
the said coorigned price to the pursuers, being tlie surrogatum 
for the metal itseu^ restoration and ddivery of which is the 
vrimarr conduriim of the petition: Finds the said defenders, 
M'Armur, and Easton & M'Arthur, UaUe in expenses: Allows 
an account thereof to be given in, wd remits tbe same to the 
auditor to tas and report^ and deooms. 

On appeal, after hearing the procurator for the pcir- 
raen, and Mir A. Mnie, AdTooiite, ooimael for ihe de- 
fondcm, £Sr Archibald Alieon adhqred, addmg tbe fol- 
lowing:— 

Kon.— Without iSBwIIng that the aUe and artioulatelnter- 
loontor of the Sheriff-Substitute^ ptonounoed in this case is, in 
every mfaiute particular, borne out by the evidenoe, there is 
enough of it amp^ supported by proof to warrant it so for as 
decerning in the pursners^fovourii concerned. Theifweief/aeN, 
so for as material to the issue, appears to be this. Hie defon- 
ders, in partioolar Bodes and M'Arthur, appear at the time 
in question to have entered into a sort of jdnt trade or con- 
oertod plan, for the purchase of dd iron and other metals^ln 
and near CSampbelton, on speculation. Whether or not they 
had at first any design in actmg fraudulent^ or tortioudy in 
the prosecution of tmit plan does not appear from the evidence. 
But it is established that Bodes having xecdved information 
that there were quantities of dd metal to be had in that 
neighbourhood, he and M'Arthur, along with Brothers and 
omr two parties, all dealers in scrap iron, went to Campbdton 
in the end of Januarr, 1869, in company together. Accom- 
modation was ordered by M'Arthur for four of tbe party at 
an inn or tavern in Campbdton. ndther accordingly wey 
went on 28th, occupied one room, took their meab together, 
and, as the inn was crowded in consequence of the foir, shared 
two beds among them. M'Arthur was evidently the diief of 
the party, and appeared alone to have the fonds necessary for 
canying on their speculations, as is abundantiy proved not 
only by the parole evidence, but by the bank credit for £200, 
No. 7, produced in process. Two purdiases were made by 
M'Arthur and Bocks, and punctually paid for, so that no 
question has arisen about them. A tlurd puichMO, however, 
was made by M'Arthur and Bocks, which was not paid for, 
and has given rise to the present proceedings. It appears 
tibat this purdiase was made by these two parties in the even- 
ing from the pursuers, and they having sent to the wdghing 
house, where the weighing of the metid was going on, to get 
payment of the price, when Bocks and M'Arthur were both 
there, Bocks said to the messenger, in the hearing of M'Arthur, 
and when the latter was about a yard off, that he could not 
get to the bank at that moment, but that he would send the 
money at half -past ten the following morning, and that the 
vessel which was to convey the iron to Gla^fow would not 
sail till the following evening. This vessd was chartered by 
the defender, M'Araur, bu^ instead of sailing on the follow- 
ing evening, sailed during that same night, and on tbe follow- 
log morning the whole party disappeared— one of them having 
come back to Glasgow, and the other having eone to Ayr. 
The practical result of all this was, that the old metals in 
question were carried off from Campbdton without their price 
bring paid, or any credit or security for the same having been 



given. The Mil at the hm in Campbdton was ordered, the 
night before the party lefl> by M'Arthur, and tiie money lefl 
on the table for the waiter; it is not distinctiy proved by 
whom, thouffh the presumption is that the party wno ordered 
tbe bfll paid its amount. Without pretending to say that 
there is here sudi distinct evidence of fraud on the part of 
M'Arthur as would expose him to a criminal prosecntiott, 
there seems to be no doubt that there is pregnant proof of 
sudi conduct on his part as renders him peisondly responsible 
fbr the price of tbe metals carried off wiwoot payment iriiidi 
has now been consigned in process, which, of course^ is of itmU 
amply suffident to support the Interlocutor unmr review. 
The case does not appear to the Sheriff to be one so mudi of 
prindpal and agent as between M'Arthur and Bodes, as one 
of a joint speoulation or tradsi, fdlowed by conspinKnr, lopef 
certain amdet on faiUe preteneet without pacing for ihen—4n. 
which joint design all oonceined were more or less implicated 
— ^M'Arthur providing the funds for the undertaking, and 
Bodes, being the one who for the most part carried it out, 
though with M'Arthur^s knowledge and connivance. 
Aa, J. Naibmith. AU. Joskph Tatlob. 

16th and 17tk If oykmbxb, 1859. 
COUBT OF COMMON FliEAS. 

MUMFOBD V. GATHXKa. 

Contract in Bestraint of Trado— Evidence. 
Thb defendant entered the plainfciff'B emplovmenti on a 
written engagement, rigned by him, in the following 
tenna: — "£ oonridmtion of my entering yonr employ, 
at a salary to commence with £60 a year, I herewith 
agree to do so, with the understanding that in the event 
<a my wishing to trayel, and ddng so, for any other 
house in the same trade, on any part of the same gromid, 
to pay Tou the earn of £50." The defendant did trayel 
the Midland joamer for the plaintifb for eome time, 
and afterwards left their employment, and trayelled the 
same journey for another house in the same trade. — Held 
(1), That parole evidence was admisBible to eeteblidi that 
the defenoant only trayelled in a particular district, ex- 
plaiuinff the woroa "the same ground" in the letter; 
and (2;, That the contract was not yoid aa in undue 
restraint of trade. 



18th and 25th Febbuart, 1860. 

COUBT OF CHANCERY. 

SoxLEY V. Heath. 

Eyidence— Marriage Settlement. 
It 18 incompetent to prove prior yerbal pKomises to add 
to or modify the terms of a formal marriage settiement. 



5th Mat, 1860. 
VICE-CHANCELLOR KINDERSLEY'S COURT, 

Howicnia v. Howkins. 
Bt tbe will of a deceased party, a fund waa yeated in a 
trustee for behoof of infant children^ with a proyiao for 
diyesting their intereate in the eyent of their death be- 
fore majority. The trustee miaappropriated the fund.— 
Held that the children, though Btill in minority, had a 
sufficient title to support a writ of ne exeat regno, 
equiyalent to a meditatione Jnga warrant. 

7th February, 1860. 
COURT OF QUEEN»S BENCH. 
DssiJkNDES V. Gregory & Another. 
Principal and Agent— <?harter Party. 
A charter party bore to be entered into betwixt the 
plaintiff and the defendanta as agenta of a foreign prin* 
dpal named, and was signed by ihem expready in that 
character. — Held, that they were not personally respon- 
sible under the contract. 
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6X9 JuKB, 1860, 

SHERIFF COURT, GLASGOW. 

(Mb SBUtm Bell.) 



JOHK LXADBBTTBB & Co. V, GkOBGB DbMBOI<H & Co. 

Action of Damages — ^Real Damages — Consequential. — 
Cotton yarns sent to he bleached and starched^ were 
injured, and rendered unjit for manufacture; certain 
portions were made into cloth without intimation to the 
hleaoher.-^Heldj that the bleacher was only liahle in the 
value of the yams injured^ not in the expense of weaving. 

ls{ tliis action the pnrsaers concluded for payment of 
£97 88 7d, being loss and damage alleged to have been 
sustained by them through the de&ult of the defenders, 
"who had undertaken to bleach and starch certain quan- 
tities of chains of cotton yarn, but which had been over- 
Btarohed and otherwise injured in these processes, and 
rendered unfit for the pursuers' purposes. Some of the 
chains had been sent to Messrs Armour & King, power* 
loom manufacturers, Strathaven, with linen yam to be 
woven into cloth, and others, as ayerred, at the defen- 
ders* request (in order to try to give the chains a fur trial), 
to Mr James Thom, power-loom manufacturer, Glasgow, 
for a similar purpose ; but the chains were alleged to be 
BO damaged that the cloth made, and the remains of the 
chains were unsaleable and useless, and the sum concluded 
fbr embraced, the value of the injured chains of yarn, the 
value of the linen yarn woven into the webs, and the 
charges for weaving. 

The defenders denied that the chains had been over- 
starched and otherwise ixvjnred in the processes of 
bleaching and starching — that any portion of the 
chains were manufactured at their request — and, an ex- 
planation, that if the chains had not been properly 
bleached and starched, they ought to have been returned 
to have the defect remedied before being manufactured, 
or after beaming, at either of which stages the defects 
could have been remedied. This action was raised in 
July, 1859. In October, 1859, the defenders raised a 
small debt action for £12, for bleaching and starching 
the chains of yam mentioned in the summons, and, 
after some procedure in the Small Debt Court, this 
action was remitted to the ordinary action, and the 
record was then closed* 

In the meantime, the pursuer had applied for a warrant, 
which was unopposed, to sell the unmanufactured chains 
and the doth, which was done, and from the sale a sum 
of £55 17s Id was realised. 

A proof was allowed, and evidence was led by both 
parties. The Sheriff (Mr Bell) then pronounced the fol- 
lowing Interlocutor.** — 

^ Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole conjoined processes: 
Finds that the sum of damage sought to be recovered in the 
ordinary action from the defenders therein is made up — First, 
of the value or cost price of 20 chains cotton yam, Nos. 20's, 
and 11 chains cotton yam, Nos. 24's, sent by the pursuers to 
said defenders, between the 18th and 29Ui April, 1859, to be 
bleached and starched, and said to have been injured and 
rendered unfit for the pursuers* purposes, wh^ in the defen- 
ders' hands, the value of said chains amounting together to 
£57 8s 2|d; Second, of the value of linen yam weft used by 
the pursuers in the attempt which was made to weave and 



manuiiMtare a portion of said chains after being returned by 
the defenders, amounting to £27 148 6}d; and Third, of the 
weaving charges therein, amounting to £12 15s lOd, the 
ewnvlo amount of damage thus dumed being £97 18s 7d: 
Finds, as regards the firat item, namely, the value of the 
chains, that the pursuers have proved that the said chains 
cost them the sum above stated, that they were in good con" 
dition when sent to the defenders to be bleached and starched, 
and that they were materially damaged in some way or other 
when in the defenders' hands, either by overstaiching or the 
use of an add, whereby the threads were rendered so i^ort and 
brittle that they could not be woven into goods fit for the 
pursuers* purposes: Finds, therefore, that the defenders bis 
liable to make good to the pursuers the cost price of said 
chains, and to this extent repels their defences: Finds, as 
regards the second and third items, namely, the value of the 
linen yam weft woven into the damaged chains, and the 
weaving charges, that the punuers and we weavers employed 
by them became aware of the unworkable or depredated 
character of the chains before the weaving was proceeded with 
in which the welt was used, and they were therefore not 
justified, as Ihe witnesses, John BusseU and John M'Biide, 
power»loom manufifMsturers, and others, have deponed, to go 
on with the weaving, the defect having been discovered in 
the beaming, or sooner, their duty then being either to return 
the chains to the bleacher to rectify them, if that was possible, 
which, in the present case, could not have been done, or at 
once to charge him with their value: Finds that the pursuers 
have fiuled to prove the special averment set forth in the 
summons, that the portion of said chains which was manu- 
factured was BO at the express request of the defenders: Finds 
it on the contrary proved, that although the defenders re- 
quested that the beaming might be persevered with to a 
certun extent, that the chains might have a fedr trial, they 
did not request that any weaving should be gone on with: 
Therefore, as regards the said two items, sustuns the defences, 
and finds that the defenders are not liable in relief thereof to 
the pursuers, who are themselves to blame for putting out ad- 
ditional expense upon goods which they had previoudy ascer- 
tained to be damaged: Finds that tiie pursuers have sold, 
pendente lite, the chains and manufactured doth, with the 
exception of six of the 24's, which were returned to the defen- 
ders, and are still in their hands, and the free proceeds of tiie 
goods so sold amounted to £55 17s l^d: Finds that tiie chains 
alone so sold, after deducting the weft, weighed 970 lbs. or 
thereby, and realised only 84d per lb., instead of lljd per lb., 
which Uiey had cost the pursuers, or in dump £33 7s Id, 
instead of £46 9s 7d, making a defidency of £12 2s 6d: Finds 
that there taHa to be added to the deficiency the cost price of 
the 200 lbs. or thereby, of 24's returned to the defenders, and 
which the pursuers bought at Is 2^d per lb., or in dump at 
£10 18s 64d, making t(^ther £28 Is O^d: Finds that in the 
small-debt action at said defenders' instance against the pur- 
suers, the pursuers fall to be assoilded from the item of £7 198 
4|d charged for bleaching the chains in question: Finds that 
the pursuers admit the other item of £4 128 8d, which there- 
fore falls to be deducted from the above sum of £23 Is O^d, 
leaving a balance of £18 8s 94d due to the pursuers, for which 
balance decerns against the defenders: Finds the pursuers 
entitled to only one-third of their expenses, seeing that they 
sued for £97 18s 7d instead of £18 8s 9^d, and that the defen- 
ders have succeeded in showing that two of the charges made 
against them were untenable: Allows an account of said ex- 
penses to be given in, and remits the same to th^ auditor to 
tax and report. 

This was appealed, and after hearing parties, Sir 
Archibald Alison pronounced this Interlocutor:— 

Having heard parties' procurators under thdr mutual ap- 
peals upon the Interlocutor appealed against, and having 
made avizandum, and reviewed the proof and whole process, 
for the reasons stated by the Sheriff-Substitute: Adheres to 
the Interlocutor appealed from with the following variations 
or alterations, viz.: — ^That in respect in the small-debt action, 
the defenders, Leadbetter & Co., admitted £5 28 7d to be due, 
that sum in place of £4 12s 3d falls to be deducted from the 
sum found due to the pursuers, Leadbetter & Co., under the 
ordinary action at their instance, so that the sum decerned for 
against Denholm & Co. in the conjoined actions is restricted 
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to £17 18s 5|d in pUuie of £18 8s 9|d, the sam mentioiied in 
the Intsclocator imder rariew, and tliat half ooats are found 
doe to the panaen, Leadbetter k Co., in plaoe of one-third 
ooifci^ bnt jMood uUra dismiwiwi both tappet^ and deoerna. 

Kora. — ^The ease is very much involved in detail} and the 
Sbniif-Sobstitate appean to have bestowed great pains upon 
it. On the main point in the case^ which distinguishes between 
the poxsuen* daim in the fizst» the second, and the third 
fatmhss of it^ it is easj to find on legal principle ground fbr 
the dMnotion drawn in the Interiooutor under review. That 
prindpla is, that while the pursuers are entitled to daim 
fndnmniftnation for the direct damage done by the defenders 
to the jam and dotii put into their hands either by the un- 
likilflil use of an add or by overstarching, they are not entitled 
to daim consequential damages arising from the yam or doth 
■0 damaged having been worked up by them into a form which 
proved unsaleaMe, or subjected themselves to daims of rdief 
or damages, nidr obvious duty, when they found that the 
ytema or thread were damaged, which the evidence on both 
aides shows they were^ was to have returned them immediately 
tp the defenders, and not gone on with the manufiujtureof the 
gQods^ which ooJy made matters worse, and from which no- 
thing 'but loss to all concerned could have been antidpated. 
The expenses found due to the pursuers are made one-half 
instead of a third, both because the defenders contended for a 
total absolvitor, Mid have been decerned against for a certain 
sum, though not more than a fourth of what was claimed in 
the summons, and because the main point in dispute in the 
action, and whidi caused the greater portion of the expense, 
was in regard to the first item of the aaim, on which the pur* 
■ners have proved suooessf oL 



Act, J, Mabshat.Ti, Jon. 



AU, William MacLsait. 



11th Jun, 1860. 
BHBBIFF OOUBT, PEBTHSHIBE. 

(Mb Shibiff Babclat.) 

WnxiAH AND Abchibald Finlatbok, Tenants of the 
Eum of Keir Allan, on the Estate of Braoo, ptusaers, 
V. Sir WiLUAM Dbummond Stewabt of Grandtnlly, 
Baronet, and Georob Eelus M^Callxtm, Esq. of 
BiBoo, defenders. 

Luidlord and Tenant— Lease— Separate Letter or Obli- 
gation. — A letter or obligation granted by (he proprietor 
of an estate to the tenants of one of hie farms, separate 
Jrom^ and not referred to in the lease — Hekl^ not binding 
on a singular successor, 

Trb late George Dmmmond Stewart, Esq., was for 
sometime proprietor of the Estate of Braco. By tack, 
dated in 1846, he let the farm of Keir Allan to the 
pnrsoers, by which it was stipulated that the tenants 
were "to preserve and protect the march fences, which 
are to be hept up by the proprietor.^' The pursuers 
averred that it was part of the arrangement, when they 
took the farm, that the march or outer fences should be 
kept up by the proprietor, and that he should supply 
them with wood for the interior or division fences; but, 
in preparing the lease, the interior fences were not 
taken notice of, and, on this being represented to Mr 
Stewart, he granted a separate letter, of date 23d March, 
1847, binding himself and his successors to give or 
supply wood for the latter fences. On 15th May, 1847, 
Mr Stewart executed a deed of entail, whereby he con- 
veyed the Estate of Braco to himself and the heirs male 
of his body, whom fiuling to his cousin, Mr John Stewart, 
afterwards Mr John Stewart Drummond of Braco, and 



the heirs male of his body, whom fSuling to the other 
heirs sabstitates therdn mentioned* Mr Stewart died 
in June following, and Mr Stewart Drummond, having 
served heir of taiMe and provision, entered into poaea« 
sion of the lands, and poesened them down to Martiinmas, 
1862. At the time of Mr Gecffge D. Stewart's death, be 
was largely indebted to his brother, the defender, Sir 
William, for recovering which, he was preparing to take 
steps to a4jndge, the Estate of Braco. To save expense 
and fiualitate matters, Mr John Stewart Drommond 
(the heir of tailzie and provision of Mr G. D. Stewart) 
took steps for disentailing the estate, and when this waa 
accomplished, he, in 1853, in extinction pro tanto of the 
claims which Sir William had against Mr George D. 
Stewart, conveyed the estate to Sir William. The 
narrative of the disposition bears, inter aUa^ that Sir 
William was to relieve Mr Stewart Drommond "of any 
liability which he might have incurred by his service as 
hear of tailzie and provision to the said George Drommond 
Stewart." Sir William was infefb on this disposition, 
and poBseased the lands firom Martinmas, 1852t to Mar« 
tinmas, 1858, when he sold them to the other defender, 
Mr KelUe M'Callom. 

After Mr M^Callam entered into possession of the 
lands, the pnrsoers, for the first time, presented their 
letter, and claimed implement of it; bot Mr M^Callom 
declined, on the groond that it was not oommoni- 
cated to him previoos to his porchase, and was not 
binding on him as a singolar socoessor. The porsaen 
then applied to Sir William's agent for implement of 
the obligation, bot he also refosed, on the groond 
that Sir William knew nothing aboot the letter, and 
did not represent his brother. In these circomstances, 
the tenants raised an action against Sir William and 
Mr Kellie M'Callom, jointly and severally, for pay<^ 
ment of £50 for damages for crops 1855 and 185i5, 
*'for the feilnre of the defenders to sopply the porsaen 
with stakes and pailings for the interior fences of the 
said farm, in terms of the obligation to that effect,** etc. ; 
and for £40, being the amoont reqoired, at the time of 
raising the sommons, to sopply the wood necessary to 
pot the fences in repair; and £6 yearly from 1857 till 
Martinmas, 1865, the expiry of the lease. 

The porsoers pleaded— (1) The obligation or letter 
granted by Mr G. D. Stewart being one of the caoses or 
conditions in respect of which the rent was paid, was 
valid, and binding on the defenders. (2) The letter 
being part, or at least an extention of the lease, most be 
viewed as part of the lease, and the obligations therein 
contained were protected by the Statote 1449, cap. 18, 
and was binding opon the granter and his soooenors in 
the Estate of Braco. (3) The defender, M^Callom, as 
proprietor of the estate, was boond to implement the 
obligations of his predecessor contained in the tack, and 
also in the letter. (Lindsay, 9th December, 1841, 4 
D. 231.) (4) Mr John Stewart Drommond having 
succeeded to Mr George Dromnu>nd Stewart, as heir, 
became liable to implement the letter, and he, having 
conveyed the estate to Sir William, onder the condition 
of his relieving him of all liability, Sir WiUiam was 
boond to implement the obligation. 

The defender. Sir WiUiam D. Stewart, pleaded— (1) 
Being neither heir nor execotor of George D. Stewart-, 
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bufc a iingalar laooenor to the Estate of Braco, he was 
not liable in the sums saed for. (2) The letter haying 
been latent until he had ceased to be proprietor of Braco, 
ooaH not constitute a legal obUgation against him. (3) 
Stipposing the defender liable, he was entitled to relief 
from the other defender, Mr M^Gallum. (4) In any 
view, the defender would be liable only for the period he 
was proprietor of Braco. 

The defender, Mr Kellie M'Callnm, pleaded— (1) The 
letter founded on, being latent, not embraced or referred 
io in the lease, and never recognised or homologated, 
could not constitute a valid obh'gation against him. 
(Hunter, p. 693; 1 Bell, p. 74, 6th Ed.; Bruce, 8th 
July, 1822; 1 S. app. 213.) (2) Supposing any liability 
could attach to the defender, he was entitled to relief 
against the defender. Sir William. 

Proof having been led, and the case debated. Sheriff 
Barclay pronounced the following Interlocutor :— 

Having heard puties' procurators, and made avizandum 
with the process, Finds that the letter, No. 12 of process, was 
acted on and homologated by the proprietors of the Estate of 
Braco, and, as such, became oinding on the proprietors thereof, 
as part of the conditions of lease: Finds tiiere exists no 
grounds for fixing personal responsibility in the matter on the 
defender. Sir William D. Stewart, and who has ceased to be 
the proprietor: Therefore assoilzies him from the action. Finds 
bim entitled to expenses, and remits the account thereof to 
the auditor to tax and decerns ; but finds the said letter and 
obligation tiliereon binding on the defender, Mr M 'Galium, 
reserving any claim of relief he may have against the other 
defender on any grounds of law, and, with these findings, 
orders the cause to the motion roU that the remaining parties 
may be heard as to future procedure. 

KoTB. — The Baronet ought not to have been made a party 
to this action. The obligation on the proprietor was either 
made real or it was not. If realised, it then passed with tiie 
reality (that is the lands), into whose hands soever they passed, 
he who acquired the lands, took them with all advaataffee, and 
with all burdens. If not made a real burden, then uie obli- 
gation could not rest on either defender in character of pro- 
prietor, and it was inconsistent in a sununons setting forth 
that the condition had been made real, to ask decree, jointly 
and severally, against two parties who could not> at one and 
the same time, be independent proprietors of the Estate. If 
Mr M'Callum was liable, the Baronet was free ; if Mr M'Cal- 
lum was free, so must have been the Baronet, unless on some 
personal grounds not set forth in this action. 

The stipulation contained in the missive is one perfectly 
reasonable in its nature, and of common occurrence, and what 
is of greater consequence, appears to be introduced in the 
other leases of fisrms on the Estate. Then, undoubtedly, it is 
proved for several years to have received implement and 
which was a patent hot of notoriety. Possession having, 
ther^ore, followed upon the nussive, it became part of the 
lease, and, as such, passed upon Mr M'Callum as singular 
successor under the Act 1449, c. 18. Had nothing followed 
upon the missive until Mr M'Callum became the purchaser of 
the hmds, all that was done after that could not have given 
validity to the document. But the little that was then done 
adds strength to the more dedded acte of possession of previous 
years. The very full and particular notes obtained by Mr 
M'Callum, previous to his purchase, clearly pointed out that 
"The proprietor was to keep all the boundaxy fences of each 
frrm, and the tenants the tubdivition feneee, they getting freei, 
marked by the overeeer, for ikU pwrpoeej* l^e lease of 
Netherton, as stated in the notes, has a clause agreeing with 
this general description, and if the pursuers' lease of Keir 
Allan was shown to Mr M'Callum's friends without the 
missive!, the very omission of the clause, in the other leas^ 
should have put the defender, Mr M'Callum, on his gpard so 
as to make we necessary inquiries at the tenant. This was 
rendered all the more necessary, by reason of the more than 
usual scrupulous exduuon of aU daims of relief aa against the 
fdkTi andi in partioalari of all daim "anyways oampatent ^ 



tenants in virtue of thdr re sp ec ti ve tadn for mdiorations or 
on any other aeetmnt/* 

Had the nusdve been for an augmentation or abatement of 
rent, and been acted on for as many times as wood has been 
sup[died under the present missive, were could not have been 
a doubt of tiie validity of the missive botii on landlord ana 
tenant, as wdl as singular successars. (See, 9th December. 
1841, Lindsay.) Now, the mere payment and recdving ci 
rent is by far a more occult transaction than the markinff and 
cutting down trees, sawing of l^e wood, and erecting fences^ 
which of necesdty implies the knowledge of sever2 of (he 
persons connected with the Estate aa the neighbouriiood. 

Mr M*Gallum having appealed against this Interior* 
cutor; the Sheriff (Gordon) pronounced the CcJlowing 
Interlocutor: — 

The Sheriff having oonddered the appeal l$y the defender^ 
(jeorge Kellie M'Callum, with the reclaiming petition in 
support of said appeal and answers thereto by the pursneriy 
William and James Finlayson: Sustains the said appeal, and 
recalls the Interlocutor submitted to review, in so far as the 
following finding may be hdd to affect tiie defender, Mr 
M'Callum, viz.:— "Finds that the letter. No. 12 of process, 
was acted on and homologated by the proprietor of the Estate 
of Braco, and, as such, becMne binding on the proprietor 
thereof, as part of the conditions of the lease; " and in so £uf 
as said Interlocutor finds the said letter an "obligation thereon 
binding on the defender, Mr M'Callum, reserving any daim 
of relief he may have against the other defenders on any grounds 
of law:" Finds that the obligation in said letter. No. 12 of 
process, not being contained in the written lease which formed 
the pursuers* title to possess the fisurm of Keir AUan; bnt in a 
separate letter or writing, cannot bind the defender, ICr 
M'Callum: Therefore assoilzies him from the conduaoos of 
the summons, and finds him entitied to expenses, and remita 
the account thereof to the auditor to tax and decerns; and 
having considered the appeal from said Interlocutor by the 
pursuers, W. and A. Flolayson, appoint the procurators for 
them, and for the defender, Sir William D. Stewart^ to be 
heard thereon at the next ensuing sittings. 

Note. — It is supposed that the first finding in the Inter* 
locutor appealed from, (which has now been recalled,) in so 
fiff as it can affect the defender, Mr M'Callum, was not intended 
to apply to him, for the Sheriff-Substitute in his Note states 
that, "had nothing followed upon the misnve until Mr 
M'Callam became the purchaser of the lands, ail that was 
done after that could not nave given validity to the document.** 
Suppodng that Mr M'Callum's knowledge of Ihe existenoe of 
the obligation and his homologation of it would be suffident to 
subject him in liability to implement that obligation, the 
Sheriff is of ojonion that thero is not evidence to estahUsh 
such homdogation or even knowledge on the part of Mr 
M'Callum. The passage copied in the Note of the Sheriffo 
Substitute, from Mr Gibson s Beport, No. 39, is not in the 
same terms as the obligation contained in the letter. But the 
same document contains the following entry in reference to 
the lease of the pursuer's hrm — "Tenants to ^yptain fences,** 
diffiaring in tins respect from the entry relating to the turn of 
Netherton of Braco, which bears that the cross fences were to 
be kept up by the tenant, proprietor furnishing rough wood 
for puing only. Mr Condie, the agent for Sir William D. 
Stewart, tiie seller, could not have xnade Mr M'Callum or hia 
advisers awaro of the terms of the letter, because it is stated 
for Sir William D. Stewart that the document was latent and 
not known to him or his agent, while Mr Bayne cannot pod* 
tivdy state that he even niade Mr Gibson aware of its terms. 
Indeed, the case of the pursuers, as set forth on record, is 
inconsistent with the case now set up for them. In the re* 
vised condescendence, art. IX., it is alleged that shortiy after 
Mr M'Callum entered into possesnon of the lands^ and when 
ap[died to for implement of the obligations contained in said 
letter, he declined to comply with the demand, upon the 
ground that, as alleged by him, the letter had not been oom* 
municated to him by the seller or his aoents, and in answer 
to Mr M'CaUum*s statement, art. Y., we pursuers say that 
Mr M'Callum's ignorance of the existence of the letter Is not 
known to, and not admitted by them, and that whetiier aware 
of it or not, he supplied the pursiiers to a partial extent with 
wood* Tkvn is thus no «U^tioa or plea pal <^ roooH to 
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the effect that Mr M'Callmn homologated or ever knew of 
the letter previous to the time when a demand was made upon 
^im by the parsuers for implement of the obligation contained 
in it as an obligation wMch he was liable to implement. The 
case of the pnrsuen, in fact and in law, is pleaded in the record 
as one which most result in the liability of the defender, Mr 
M'Callum, solely in respect of his being the purchaser of the 
lands, and therefore Uable to implement the obligation in the 
letter as well as the obliffations in the formal written lease. 
Bat even if it should be ndld competent in this state of the 
averments and pleas to consider the evidence, in order to 
determine whether Mr M'CaUum homologated or knew of the 
letter previous to the demand for implement made by the 
pursuers, the refusal of which led to this action, the ^eriff 
is of opinion that having regard to Mr M'Callum's testimony, 
it IS proved that the w(wd given by him on the first applica- 
tion made by the pursuers was not given by him in implement 
of the obligation now sought to be enforced, for he states that 
at tiie time he was not aware of the existence of the letter. 
FarUier, even if the obligation founded upon by the pursuers 
was known to the defei^er, Mr M'Callum, the Shwiff is of 
opinion that not being contained in the formal deed of lease, 
in virtue of which the pursuers entered into possession of the 
fisrm, but in a separate letter granted by a former proprietor, 
it cannot be enforced against Jir M*Callum as a singular 
successor on the estate. This rule has been laid down so 
deaxty by the House of Lords in the case Bruee v. /. iV. M<ui' 
leod and N. Madeod, 8th July, 1822, I. Sharo't AppeaU, p. 
218, that the Sheriff feels himself bound to give effect to it. 
The facts of that case were such as bring out very strongly 
the force of the rule. J. N. Madeod sold Glenelg to Bruce. 
By the terms of the lease of Islandresch, N. Madeod, the 
tenant, had right to meUorations not ezceedinv £200, but 
some months beforb the sale, the seller, J. N. Madeod, 
agreed to allow the tenant xheliorations to the amount of the 
▼alue of the houses erected, and £100 sterling additional iae 
a n^w bvre to be built by the tenant, N. SUK^eod. In the 
commumcations before tiie sale, the seller's agent represented 
that the buildings on the estate were paid for by the incoming 
tenants to tile outgmng tenants; and before the disposition 
was signed, the purchaser was made aware of the terms of 
the above-mentioned obligation, as gnmted by the seller to 
the tenant. The tenant raised an action conduding for pay- 
ment of the meliorations against both the seller and purchiuier. 
The Sheriff, altering the Interlocutor of the Sheriff-Substitute, 
found that the obligation by the seUer to pay to the tenant 
meliorations beyond the amount stipulated in the lease was 
not binding upon, the purchaser as singular successor, but 
foimd the seller, who granted the letter, liable for the addi- 
tional meliorations thereby agreed to be paid. The Court of 
Session altered this Interlocutor, finding both the seller and 
purchaser liable to the tenant, and the purchaser liable to relieve 
tiie seller. The House of Lords, in an appeal by Bruce the 
purchaser, found that the letter granted by the seller in favour 
of the toiant "was not obligatory on the appellant,** tiie 
purchaser, and that the seller was alone liable to the tenant; 
but found that the purchaser was bound to relieve the seller. 
This result, which oltimatdy subjected the purchaser in pay- 
ment of ^e meliorations due under the letter, makes the 
absolvitor of the purchaser in the action at tiie instance of the 
tenant the more marked, because it establishes that the 
House of Lords were satisfied that the purchaser not only 
knew of the obligation for the additional meliorations, but 
actuallv undertook to relieve the sdler of the tender of pay- 
ment> but still their Lordships refused to sustain an action at 
the instance of the tenant diiectiy against the purchaser. The 
Sheriff has examined the cases in tiie House of Lords, and he 
has not been able to discover that the appeal by the purchaser 
In the action at the tenant's instance was supported upon any 
other legal ground than that the obligation sought to be en- 
forced was contained in a writing separate from the lease, and 
no point appears to have been made upon the ground of tiie 
letter having been written only in the course (^ the year in 
whidi the sale was entered into. The case of Lindsay v. 
Wdnter, it is thought, must have proceeded upon the ground 
of the creditors ami sequestrated estate of the landlord bdng 
hoimd by an agreement entered into by the landlord prior to 
the sequestration for a reduction of rent. At all events, it 
oannot be set up as authoritv opposed to Bruce v. Madeod, 
]bdeed| Bruoe's cmw ha» sinoe been reoognised in UacgiUivrajfB^ 



SxecuUnra v. Matton, 18th January, 1857, XIX. D. 1105, 
(opinions of Lords Curriehill and Deas,) as establishing that 
"it is the lease which tiie purchaser is bound to know, and is 
understood to adopt, that forms the connecting-link between 
him and the tenant,*' for it was tiiere held -that a separate 
known obligation, although it bound the purchaser to the 
seller, did not bind him to the tenant. 

The case, as between the pursuers and ^ WiDiam D. 
Stewart has not been argued before the Sheriff, and it is con- 
ceived to be proper to ^ow these parties an opportunity of 
diBCTissing their j^eas in the altered position of the case. 

This Interlocator Beems to have been pronounced 
under some misonderstanding between the agents, and 
it was agreed by parties that it should be recalled. Mr 
M'Gallnm then lodged » reclaiming petition, to which 
Sir William D. Stewart lodged answers; and the 
Sheriff pronounced an Interlocutor appointing parties to 
meet him at Perth, in the event of either party wishing 
to meet any of the new arguments which bad been ad- 
yanced. This having been done, the following Interlo- 
cutor was pronounced: — 

The Sheriff having resumed consideration of the process on 
the respective appeals by the defender, Mr K. M'Callum, and 
by the pursuers, sustains the appeal at the instance of the de- 
fender, Mr K. M'Callum, recalls the Interlocutor appealed 
from, and finds that the obligation come under by Mr George 
Drummond Stewart, proprietor of the Estate of Braoo, of 
which the pursuers* farm is a part, by the letter. No. 12 of 
process, which obligations are not contained in the lease of 
said fSum, by the said Oeorae Drummond Stewart and the 

{>ursuers, cannot be made e&ctual against Mr Kellie M'Cal- 
um,* the present proprietor of the said Estate* who is con- 
duded afirainst in the present summons as liable with Sir 
William X). Stewart, conjunctiy and severally, to implement 
said obligations: Therefore assoilzies the defender, Mr Kellie 
M'Callom from the condusions of the summons: Finds the 
pursuers liable to him in expenses, etc. Farther dismisses the 
pursuers* appeal: Finds tiui>t the ddfender. Sir William D. 
Stewart, who is conduded against, is a singular successor of 
the said George Drummond Stewsjrt, in the Estate of Braoo, 
but who is not now proprietor of said Estate, is not liable to 
imi^ement the obligations contained in said letter, Ko. 12 of 
process: Therefore of new assdlzies him from the condudons 
of the summons: Finds the pursuers liable to him in the ex- 
penses of process, appoints the account thereof, when lodged, 
to be laid before the auditor for taxation, and decerns, with- 
out prejudice to any claim which may be competent to the 
pursuers under the said letter, against anyperson who may be 
Uable therefor as representing the sud Greoige Drummond 
Stewart, and liable for his obl^^tions. 

Note. — ^The Sheriff has carefully reconsidered this case 
with the benefit of the able pleadmgs for the parties. He 
feels himself unable to alter the opinion expressed in the 
Note formerly issued by him, and to which he refers as 
superseding the necessity of again explaining his views at any 
lengtiL It has been plraded in oppontion to Mr K. M'Cal- 
lum, that the case of Brnoe v. Madeod is not an authority 
appUcable to the present case, because in that case the obliga- 
tion contained in the proprietor's letter had reference chiefly 
to the value of buildings which had been erected before tlM 
date of the purchase of the estate, and were payable at the 
end of the lease; while in the present case the obligation is 
one of an annually recurring nature, to be implemented dur* 
ing the currency of the lease. But the answer to this is, that 
the dedaions establish that an obligation to pay at the end 
of a lease the value of buildings erwted before the date of a 
purdiase, and even before the date of the lease, is aa obligation 
which is intrinsic of the contract of lease, and therelore real, 
and transmits against singular suocessors, just aa e^etually 
as obligations wmch are of an annually recurring nature. It 
was not> therefore, the nature of the obligation in the case 
of Brace v. Madeod; but the £sot of tiie obhgation being 
contained in a separate letter, and not in the leaaa, whiS 
must have led the House of Lords to prononnce tiie dedaioni 
finding the porcbsser not Uftblo firectiy to the teaaat. Ih« 
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caaM of ArbMtkfuot, 5t!i Febnuvy, 1772; Morr. 10424; and 
Fnuer, 9th March* 1824; 2 Skaw*8 AppeeUt, p. 37, which 
estahliahed the liability of nogalar saooenon for implement 
of obligations in regard to meUorationSi were caaee in which 
the obUgations were contained in the Uatit; and there is no 
case in which a porduaer has beenheLd liable to implement an 
obUgation for meliorations oontaaned in a sparate doemnent. 

The Sheriff holds that Sir William D. Stewart, vnder the 
terms of tibe sommons, is sooght to be made liaUe in thii 
case solely as having been at one time the proprietor of the 
Estate, and he is, therefore, entitled to be assoilsied, not only 
on the grounds which have led to the decreet of absolvitor, 
being prononnoed in fovonr of Mr M'Callum, bnl also because 
if the obligation in the letter is real, and transmits along with 
the Estates he not being proprietor, and not being the grantor, 
cannot be held liable to implement it. Even if the summons 
was broad enough to admit the additional ground of liability 
attempted to be raised against Sir William D. Stewart in 
article Y II. and plea 3 of the revised oondesoendence (which 
the Sheriff holds it is not), the Sheriff thinin that there is no 
privity of oontraot between the pursuers and Sir William D. 
Stewart, entitUncr them to proceed dixeotiy against Sir William 
D. Stevratft as liiude to tiiem in conseonence of any obligation 
come under by him to relieve Mr John Stewart (firom whom 
Sir ¥^Uiam D. Stewart acquired the Estate by ni^pubir title) 
from any obligation for which Mr John Stewart became liable, 
in respect of his having served as heir to Mr George D. 
Stewart It maT be doubtful whether the pursuers, under a 
sompions eonduwing for conjunct and several liability, oould 
insist for decraet against one of the defenders as sole debtor in 
the obligation. 

Th» present judgment will not exdude any daim which 
may be oompetent to the pursuers Mainst the representatives 
of Mr Gboge Dmmmond Stewart for implement of the obli- 
gation contained in the letter. No. 12 of process. 

Adt, Mkltillb Jamiksov. 
^tt.~For Sir William D. Stewart— Jahks Ck>iroiK. 
** For Mr Slellie M 'Galium— Maoustzie & Dicxsov. 



20th Junx, 1860. 

SHERIFF SMALL DEBT COUBT, GLASGOW. 

(Mb SsiBirF Stbathebn.) 

Arnott, Cakkogk 8c Co., aud Dougal 8c Matuie, 

V. MUIRHEAJ>. 

Hasband and Wifo— Separation-— Liability of Husband 
for debts of Wife. — Held that a husbcnul is not liable 
for debts incurred by a wife living separate, and suffi- 
ciently alimented, aWiough she has not been inhibited, 
nor any notice given of the termination oflier prepoei- 
tura; and where the goods were sold as for cash, or on 
(he credit of die wife alone, and not on that of the hits- 
baniL 

There vera two actions raised by the respective pursuers 
against the defender in the Small Debt Court; but as 
the oases wero identical in principle, they were debated 
and considered together, the decision in the one being 
held as applicable to the other. 

It appears that the defender and his wife bad been 
living apart since October last, the cause of separation 
being, as he avers, sufficient to justify him in raising an 
action of divorce, which is now in progress; the wifo, 
on the contrary, asserting that she left him in consequence 
of maltreatment, and having been turned out of doors. 
It fiEtfther appears that she was well supplied with cloth- 
iog. In November last, she had raised an action for 
•lime&t} a&d an interim decree, of consent had been ob- 



tained, of 10s per week, which had been regularly paid. 
On 26th December, Mrs Muirhead went to the shop of 
Arnott, Cannock & Co., and porchased goods to the 
amount of £11 Ss 8d; and two days after, on 28th 
December, she went to Dougal & Mathie% and made 
purchases to the amount of £8 4s Sd. She had had some 
small cash transactions previously with Arnott, Cannock 
& Co. She ordered the goods purchased from both 
pursuers to bo sent to a house in Maitland Street, which 
was not the residence of her husband. To neither of the 
pursuers did she give her husband's name or address, and 
no inquiry appears to have been made as to it. Discharged 
accounts were sent by both pursuers abng with the 
goods, that payment might be got on delivery* The 
goods wero taken possession of by Mrs Muirhosd, and 
the porters were sent to the defender's place of business, 
where they were told they would get payment. On 
presentation, payment of the accounts was refused, and 
Mrs Muirhead refused to deliver np the goods. No 
steps wero taken to obtain restitution, ^frs Muirhead 
was not at this time inhibited, nor did the pursuers know 
that Muirhead and his wife were living separate. After 
a full hearing at repeated diets in Chambers, the Sheriif 
(Mr Strathem) pronounced the following judgment:— 



The pleas which the drcumstanoes of these 
very important on public grounds; but, it is said, they are 
peculiarly so to the defender, who is. threatened with aunilar 
claims if the pursuers prevail here. The foundation for the 
pleas will be understood from a short statement of the fikcts, 
as proved before me at the different diets over which the dis- 
cussion has extended. The defender and his wife have been 
living apart since 15th October, 1859; he alleges that on the 
evening of that day she was discovered in the act of adultery, 
aud immediately escaped from the house by the window — and 
he, of course, refused afterwards to receive her back. It is 
stated for Mrs Muirhead that the defender maltreated and 
turned her out of doors. On 28th October she instituted aa 
action for aliment against the defender in the Sheriff Court at 
Glasgow, and he thereafter sued an action of divorce against 
her, which now depends. On 10th November, of consent, 
interim decree was pronounced in the aliment case, for aa 
allowance to Mrs Muirhead of 10s weekly, and which the 
defender has since continued to pay; between the date of 
separation and the interim decree, ne had already paid her in 
small sums £3, so that he has since separation contributed to 
his wife's maintenance to the extent of about 10s each week. 
He is a spirit dealer, and proprietor of the shop in which he 
carries on his business; he haja uo other toiants, and it does 
not appear that he has any additional source of income. The 
alimont allowed I think reasonable and commensurate with 
the defender's circumstances. Mrs Muirhead, at the time of 
separating from her husband, was possessed of a considerable 
stock of weariuff apparel. . . . It was stated by Mrs Muir- 
head, when under examination, that the articles of dress were 
worn out, and for the most part wifit to be put on, being sum* 
mer clothing, quite unsuitable for winter wear. It is not in 
evidence, however, that any complaint of this kind was ever 
made to the defender, and as far as I can judge from the 
enumeration of the articles, many of them were not unfit for 
winter use. On the 26th December last Mrs Muirhead pur- 
chased from Messrs Arnott, Cannock & Co. goods to the 
amount of j£ll 8s 8d, consisting, among others, of a bonnet at 
18s 6d, a shawl at £1 lis, a merino dress at £1 7s Od, a 
tarlatan dress at £1 Os 3d, with trimming flowers, ribboos, 
hose, gloves, handkerchiefs, flannels, aud miscellaneous articles. 
And on 28Ui December she purchased from Messrs Dou|^ 
& Mathie goods to the amount of £S 4s 3d, consisting of a 
further supply of flannels, another merino dress, a print dress, 
more hose, a sable muff, another shawl, a plaid, handkerchief 
combs, umbrella, gauntiets, aud other articles. In both 
instances the ffoods purchased were to be paid for on delivery. 
Mrs Muirhead gave her own name and address in Maitiaad 
Street to Arnott, Cannook 9t Co.| with whom she had hac\ 
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■mall cash tmuactioiis previoaaly; and to the address so 
giTon she ordered the goods to be sent. To Dotigal & Mathie 
she gave instructions to send tiie goods purdiased from them 
to the same address, saying her husband would pay the 
aeoount when deUyereid. But to neither of these firms did she 
at the time of purchase furnish the defender's name or address, 
and no inquiry seems to have been made on the subject. The 
goods were sent by the pursuers' porters on the days of pur- 
ehaae, and with discharged accounts, that payment might be 
got on delivery. Mrs Muirhead received the goods, and sent 
the parties to the defender's place of business with the accounts 
for pa;yment; the defender refused, and 6n returning to re- 
clatm the goods from Mrs Muirhead, she declined to give 
them up, and no proceeding appears to have been taken to 
compel restitution. The defender had not taken the precau- 
tion to inhibit his wife at this time, and there is no evidence 
to show that either Amott, Cannock & Co., and Dougal & 
Hatiiie knew that the defender and his wife were then Uving 
apart^ or that she was in the receipt of a separate aliment 
firom him. It does not .even appear that the defender was 
known to these firms. I am of opinion that the goods pur- 
chased on each occasion were not by themsrives extravagant, 
nor unlikely articles for a respectable tradesman's wife to have 
aathority to purchase for her own wear; aud, therefore, not 
such as to awaken in the minds of the sellers any suspicion of 
impropriety in the transactions on the part of Mrs Muirhead. 
It Li not proved, nor is there the least reason to suppose, that 
Dougal k Mathie, from whom tiie last purchases were made, 
kneiv of the purchases from Amott & Cannock two days 
before. It is under the drcumstances now detailed that both 
firms sue tho defender for payment of their respective ac- 
counts. The grounds of liability pled by the pursuers, and 
on which they base their claims are — (1.) That Mrs Muirhead 
was prepotita negotiit doineslicU; that tho goods supplied 
were clotiiiog suitable to. her rank, and sudi as fell within 
hiet prepotiiura to purchase; and, consequently, that for these 
fumisfaings the defender s wife had an implied authority to 
bind him. (2.) That the fact of their separation, unknown 
to the public, did not terminate her authority; and that, 
efibctuaUy to do so, the defender was bound either to have 
executed letters of inhibition, which amounts to judicial 
notice to all the world; or to have given previous specific 
intimation of recall to the traders with whom she transacted, 
and who had trusted her. lu defence, the pleas maintained 
were — (1.) That a married woman can bind her husband 
only in the character of his agent; that, although in 
rdnu dmneiticu, aud while the parties lived together, 
this agency in the absence of any specialty, is implied, 
yet, where, de f(teto, the authority ham ceased, a married 
woman could no more legally bind her husband than a dis- 
carded servant could bind a former employer; (2), That 
where the spouses have sepurated, and the wife ceases to 
appear as tne mistress of the family, the cause which in- 
duced the law to presume a ifrfpoeUura in her no longer exists, 
uul separation therefore operates oh a recall uf the preposi- 
tura; (3), That where a hunband, as in tins inutauce, Be\yar 
rately aUmento his wife, aud otherwise provides her with 
clotliing, it is not necessary, for Ids protection against debto 
contracted by her, either that he should renort to inhibition, 
or give notice to tradesmen not to trust her; and (4), That in 
any view, the pursuer sold the goods sued for to the defendw's 
wife for cash and without reljing on his credit, which was 
not pledged in the transactions at all. The several pleas 
thus stated involve a wide expanse of investigation into the 
maniage relation — ite responsibilities and attendant conse- 
quences to the trading community. The case was anxiously 
and ablr debated, and I acknowledge the great assistance 
which I have received from the tidented genUemen who 
severally supported the pursuers' claims and the defence, 
^e first point to be attended to in the discussion is the 
nature and extent of the authority which a wife possesses, 
and in virtue whereof she has power to contract and render 
her husband responsible for her actings. The principle on 
which this authority is based is not that the wife has original 
power in virtue of her marriage, or because her husband, 
imder the logal assignation implied in marriage, acquires 
the property oit her moveables, but it resto solely on the pre- 
ramption of law that she contracte for him as his agent, wiUi 
Ua authority. "And if it appears that there was no ground 
for the undentandiDgi th« hwhand is not liable, In regard 



to this, in short, the husband and wife do not stand in a 
different relation to each other than do a master and servant." 
(1 Fr€uer, Doni, Hel, 297-8; JUnaux ▼. Teakle, 25th April, 
1853, Exch, 1 Com,, Law Hep, 61.) The wife being more 
fitted by nature for the management of domestic affium, aud 
the husband being bound to aliment his family, the law pre- 
sumes that the wife has been empowered to purchase on his 
responsibility aU things necessary for domestic consump- 
tion. But this power of management may even be eflEeo- 
tually exerdsed by a daughter for her father, or a house- 
keeper for her mastor. It is limited to domestic necessariei^ 
for wherever a wife acts for her husband beyond these limits 
the law does not presume authority, and the husband's aa- 
thority must be proved, or he will not be liable for her actings. 
What are domestic necessaries, is usually a jury question, de> 
pendent upon circumstances, but, in general, fo<Kl, clothing, 
medicines, and a house for the family are included — and in 
England it has been held that the purchase of fnmituxe was 
comprehended within the wife's priepotUfura, £9ie can only 
bind her husband, however, if her purchases are moderate in 
quantity, suited to his estate, and are made at ordinary prices; 
and if within these bounds she transacts, he wiU be answenble 
to tradesmen, even if he had given her funds to meet tiieir 
claims, and she had misappliea them. It is next a material 
point to determine when and how this exercitorial authority 
can be ended, and so that the husband mav be legally freed 
from its eftecto. like other derivative authority, it may be 
revoked at the will of the husband ; he may disrate his wife 
in the management of household afihirs, and assume the 
duties himself, without any infraction of tiie wife's rights^ or 
the least imputation of impropriety. In a case of this nature 
Sir William Scott said — "I cannot call it cruelty if a gentle- 
man chooses to settie his weekly bills himself, becauae I take 
it that a wife acto in this resi)ect not by any original right, 
but as the steward and as the representative of her husband; 
and if a man has but a moderate opinion of his wife's manage- 
ment> and is vain enough to have a better of his own — ^if he 
does choose to take into his own hands the payment of the 
weekly bill, I protest it does not h^ppettt to me to be that 
kind of conduct with which any magistrate, ecclesiastical or 
civil, has any right to interfere." A husband may also ter- 
minate his wife's authority bv executing against her letters 
of inhibition. The effect of this step is held to put the 
public in mala fide to contract with her, and no particular 
mtimation of it to merchanto with whom the wife was in 
the habit of dealing is necessary; and although they might 
have been entirely ignorant of ite exbtence, it is not the less 
operative against them. It was held by the Supreme Court 
that "the diligence being regular, according to the law of 
Scotland, must bo effectiud against all mankind." {Tapham 
V. Marafudl, Morr, app. voce Inhibition. No. 1, 1808). 
The authority may likewise be closed by notice to parties 
with whom the wife was accustomed to deal. (Buie v. Gor- 
don, 23d February, 1827; 5 S. D. 464.) Tho modes of 
terminating a wife's authority may be resorted to, as well 
while the spouses are living together, as while they are 
living apart; and if apart, whether the husband provides the 
wife with suitable aliment or not; but very diffsrent Isgal 
results foUow in the one state of matters; and in the other, 
inhibition has no effect against a claim for necessaries supplied 
to a married woman living apart from her husband, if he fisils 
to provide her with an adequate maintenance, nor will it 
aviul while the^ cohabit, if the husband allows his wife to 
contract, as if inhibition had never been used. As little will 
intimation protect him agunst debto for necessaries con- 
tracted by his wife, so long as he wiU hold from her the means 
of support; in short, that no iirecaution wiU protect a husband 
from claims for food, clothes, or a house to ms wife, if he will 
not funush them to her hinuBelf ; but where a husband makes 
provision for Ins wife's maintenance while living s^piart, she has 
neither power to bind him for necessary supphes, nor is it in 
general requisite that ho should resort to inhibition, or other 
legal measures to protect himself. Erridne stetes the rule in 
these words: — '* Where there is a legal or even voluntary 
separation of the husband and wife, and the husband hath 
settied a yearly sum for the wife's separate maintenance, his 
personal obli^tions during their separation are effectual 
against her. These obligations contracted by the wifis after 
separation cannot in the least degree aflEect the hvsbaiid, 
for by hia secuxing yearly an anniuty for her nuunteoaiioei 
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he f olfila the natonU oUiffatioa the mairiAge leid M™ under 
to pronde for her, end therefore, the creditors who continue 
to deel with her contnot upon her fidth Bolely." (I. 6, 25). 
No doubt thie lengqege imphes some knowledge of her condi* 
tion on the part of the tradesman with whom she contracted. 
Tet such Imowledge is not essential, and the husband is 
not bound to proye it in order to bar their daim. "It la 
enough," says Mr Eraser, "if the allowanoe has been made 
to the wife, whether the tradesman knew it or not, and his 
only recourse is against the wife herself." (1 Jhm. Bd., 
821-22.) In Missen ▼. PiA, which was a case raising this 
very question, and which was decided in Exchequer in the 
Eastsr Term of 1838, Baron Alderson obserred, <*I do not 
see how notice to the tradesman can be material. The 
question in all these cases is one of authority. If a wife 
living separate from her husband is supplied by him, with 
snflScient funds, to support herself with everytbing proper 
for her m ai nten a n c e and support, thm she is not ms agent 
to pledge his credit, and he is not liable.** And in the 
Scotch case of Hamilton (Mwrr. Die. 6003), the Lords found 
that " neither was it needful to have intimated to the trades- 
men that the husband had appointed nuuntenance yearly to 
his wife, whereby they might have looked and provided for 
their own security, as it was replied by them.** But to recur 
at this point to the defender*8 argument, one branch of which 
amounted to this, that aside fitom the tradesmen's knowledge 
of his separation from his wife, the act of separation was in 
law an eind of her pnpouiwra, and she had no longer power 
to bind him at all, the pursuers controverted this position, and 
I think successfully. I am of opinion that separation by itself 
does not terminate a wife's right to bind her husband for 
n ec e s sar ies, because it has been seen that where die has not been 
reoeiving suitable aliment, she has the right to purchase and 
the power to bind him for such artides as are requiuto for 
her support. It la true that tiiere is an apparent conflict of 
authonty in stating the doctrine— Mr Fraser, on the one hand, 
affirming that "separation operates as a recall of iheprepoti- 
twra*' (1 Dom, JRd., p. 817); Professor Bell, on the other 
hand, saying that "mere separation is not a recall of thejpre- 
potUura^ (1 BdTa Com,, p. 676, Shaw's ed.; PrineipUt, sec. 
1666, Shaw's ed.) But the passage in Mr Eraser's work 
would seem to imply that the separation, if known, would 
operate a recall; in which view there is no substantial vari- 
ance between the authors at alL The element involved in 
this argument, however, is inapplicable; because where there 
is both separation and an aliment allowed there can be no 
pretence for the contention that a wife can, as his agent, 
still bind her husband. Another subject of cUscussion was 
started and midntained by the pursuers, tiiat there being 
no inhibition to certiorate the pobUc of the termin&tion 
of his wife's agency, that the defender would continue to 
be bound, unless he could prove that he had given intima- 
tion to the tradesmen with whom she dealt; and for this 
position a passage was dted from IVaser (1 Dom, Rd., p. 
820.) But the learned author is there treating of the situation 
of the spouses, where, when apart, no aliment had been fur- 
nished to the wife; and on the succeeding pi^e, when noticing 
the effect of aliment having been allowed, he expressly states 
that a daim for necessaries cannot be successfully maintained 
against the husband at all, and that notice to tradesmen was 
not needed to protect him. In reviewing theee several points 
the adm<mitory remark is suggested t^t traders who sell 
goods to married women without receiving payment at the 
tim^ incur considerable risk. If they hiM dealt on ctedii 
before, and the husband had paid the accounts, these transac- 
tions-created an implied authority to bind him, even if the 
spouses were living apart. It is just the case of ordinary agency; 
for example — if one ma& allows another to accept b^ for 
him, and takes them up wh«i doe, he will be bound by an 
acceptance in his name, given bv the same person, even con- 
trary to his wish, until he has given the pnbUc due notice that 
he has revoked the authority. In such cases the imjdication 
of authority arises out of the previous act of the parties, and 
such implied authority to bind husbands may confer upon 
wives as well as upon any other persons. But the matter is 
far different where there have been no previous dealings at alL 
If a married woman makes purchases on credit for the first 
time, the tradesman begins a risk, for he simply tekes her 
place in the chance of recovering payment; if the woman her- 
self should not be in a situation to recover tiic omoimt from 



her husband, in name of necessaries, ndther could the tiadea* 
man from whom she bought them. In the language cf the 
Lord Chief Justice Tenten^n, " If a tradesman do purt with 
his goods to a woman living apart from her husband, the omif 
lies on him to prove that the separation took place under such 
circumstances as will entitle him to recover the price of the 
goods from the husband," and if he "will trust any woman 
that comes into his shop, he must do so at his peril." Apply- 
ing these views of the law to the droumstances of the cases 
now befon me, I find — (1.) That the defender's wifls having 
purchased the goods sued for, at a time when she was In 
receipt of adeouate aliment, and had already received a snffi- 
dent supply of dothing, that she was not in the transactions 
pr^pomia negotUi, and did not bind him; (2.) That thero hav 
ing been no previous course of dealing on credit between the 
porsoers itnd the defender's wife — ^no intimation to them that 
htr pr^poiiiura had ceased was necessary; (3.) lliat inhibition 
was not indiq)ensable for the defender's protection against 
debte contracted by his wife after their separation, sedng that 
he had been maintaining her. On an additional and oondud- 
ing ground, I am of opinion that the defender is not liable in 
payment of the aoooonto claimed. It is this, that the goods 
m question wero not purchased in his nam^ nor on the faith 
of ms credit. The evidence shows that the transactions wen 
for cash; and Mrs Muirhead gave her own name and address 
alone. When the pursuers parted with their goods without 
payment tUd imputatU. It is a settled prindple, apart from 
all other grounds of immunity occurring in these cases, that 
whero a married woman makes unauthorised purohases, and 
without interposing her husband's credit, but her own, the 
tradesman cannot recover from her husband. In Metealf v, 
Shaw, 3 Oomp. JUp. 22, Lord Ellenboroogh in such a case 
ruled, that the husband was not liable for ''any part of the 
goods, on the plain ground that they were not supplied on hif 
credii^ and that the plaintiff looked to the wife only for pay« 
ment. The credit was given to the wife only, and not to the 
husband." The same prindple was given effect to in the case 
Binny v. Smi^j 26th January, 1836. I have a concluding 
remark to make, and it is this — ^During the lengthened and 
interesting discussion of these cases the pursuers procurator 
took exception to the authority d English dedsions, and oon* 
tended that the systems of jurisprudence in this and the sister 
kingd(»n differed widdy. I have endeavoured to discover if 
thero be any foundatian for this objection in the important 
relation of husband and wife, but I have been able to discover 
none. The decisions of the Scotch Courts I have found quoted 
with apfnrobation and respect in Westminster Hall; and I 
notice that in our Scotch cases, and works of authority on this 
brandi of the law, that English cases aro quoted fully oftener 
than those of our domestic series; and I am of opinion that 
the principloB which govern all the material subjects and 
intereste springing from the relation of husband and wife aro 
identical; and I observe that -in a book of authority quoted 
by ^e pursuers' procurator himself — Taylor on the Differericet 
between the Laws of Englwnd emd Scotland, rdcUing to Con- 
traeta (p. 857)— the learned author expressly states that the 
law rolating to the prejiontura of a married woman was alike 
in both kinirdoms. 



Act. W. B. Faulds. 



Alt, William BoBVS. 



Note. — ^The judgment in this case seems to conflict 
with the decision in another case, decided in the ordi- 
nary Sheriff Court, Glasgow, Wylie 5* Lochhead v. 
Martin^ Scotttsfi Tmw Journal^ Vol. I. p. 54, loth March, 
1859, where, on the ground that no inhibition had beou 
used, a husband was found liable for goods purchased by 
his wife, although living separate, and sufiicieutly ali- 
mented. No inhibition had been used in either case, nor 
any notice given that the preposUttra had ceased; but 
there arc material distinctions. In the present case, the 
wife's credit alouo liad been pledged — the sales were, as 
appears, cosh sales, the occounto discharged, having 
been sent along with the i^foods, and, on the discovery of 
tlic stiito of the parties, no legal measures were adopted 
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to obtain restitution of the goods. These diflerences are 
material, and seem of themselTes, as the learned Sheriff 
indicates, soifioient to famish grounds for the present 
judgment. 
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7th May, 1860. 

COUET OP EXCHEQUER. 

Whittaix v. Campbell. 

Security for Costs— Indian Seryice. 

SiKCE the Indian seryioe has been transferred from the 
East India Company to the Queen, a military officer in 
that service cannot be compelled to give security for 
costs in an action in England in respect of his residence 
in India. 



to French law, their marriage vas void for want of 
the necessary publication and consents of relatives. — 
Held^ that the marriage bdng regular in accordance with 
English law, was yalid in England though pronounced 
null by the sentence of the French Courts. 



COURT OF COMMON PLEAS. 

Partnership— Liability of Incoming Partnisr. 

A NEW partner coming into a firm becomes liable for 
the enisting debts of the company as previously con- 
stituted. 




16'rH Maboh and 28d Apbil, 1860. 

ROLLS COURT. 

Bock v. Gouisen. 

Factor^s Lien. 

A FOBEiGN house instructed >heir agents in Iwondon to 
buy some Mexican bonds. The agents did so, and drew 
for the price, and their drafts were paid. — Ilekl that 
they had a lien over the bonds over and above for their 
general balance. 



18th & 19th January & 26th April, 1860. 

COURT OF DIVORCE AND MATRIMONIAL 

CAUSES. 

SiMONIN V, MaTXAC. 

Marriage of Foreigners in England. 

Two French subjects came to England and mamed 
there, and immediately returned to France. According 



2o June, 1860. 



COURT OF EXCHEQUER, 

Mackat r. Ford. 

Advocate — ^Privilege. 

An action cannot be maintained against a barrister or 
attorney for words spoken by him for his client to a 
court of justice in a judicial proceeding, pertinent to 
such proceeding. 



24th & 26Tn Aprh^, 18G0. 

ROLLS COURT. 

Taylor i\ The Midland Railway Co. 

Forged Transfer of Railway Stock. 

Certain railway stock was registered as the joint pro- 
perty of two parties. One of them forged a transfer, 
whereby it was transferred to a third party, whidi was 
acted on by the company. — Held that the company were 
bound to replace the stock, and that the representatives 
of the minorent party, who had died before discovery of 
the fraud, hod a good title to compel thh being done. 
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IST JULT, 18G0. 

ELGIN SHERIFF COURT. 

(Mb Shkbitf Camebon.) 

Ths Liquidators of thb Nobth of Sgotlakd Stbam 
Packet Company v, John Cbuickshank. 

Joint Stock Company— •Contract— Contributory — Bank- 
ruptcy of. — il., partner of a Joint Stock Company^ 
became banhmpt^ was discharged on a composition^ and 
reinvested* The company was afterwards dissoloed^ 
and calls were made by the liquidators to discharge the 
company debts, — Held, that A,, notwithstanding his 
bankruptcy and discharge, was still a partner, and 
bound to contribute. 

At a meeting of the shareboldera of the North of Scot- 
land Steam Packet Company, on the 2dd March, 1858, 
it was resolved that the company should be diasolyed in 
terms of the contract, which provided, by the 40th Sec- 
tion, that it should be in the power of the partners, at a 
public meeting specially called for the purpose, to dis- 
solve the company, and certain parties were named 
liquidators, and appointed to wind up its affairs in terms 
of the 41st Section. 

To enable them to pay off the debts of the company, 
the liquidators, on the 26th May, 1858, made a call of 
£4 per share on the original stock of the company, and 
this action was raised to recover the sum of £20, being 
the amount of that call on five shares which the de- 
fender had acquired on 25th April, 1851, and £1 58 of 
arrears of capital alleged to be due on these shares. 
The conclusion for arrears was, however, subsequently 
departed from. 

By the l&th Section of the contract, it is provided, 
"that, in case of the bankruptcy or notour insolvency 
of any of the partners, such persons shall from thence- 
forth cease to exercise the right of a partner, and the 
shares held by them shall be sold within twelve months 
thereafter: Declaring further, that, in case the share 
or shares of any partner, on becoming bankrupt, or 
notoriously insolvent, shall not be sold within twelve 
months of his bankruptcy or notour insolvency, it shall 
be lawful to, and in the poveer of, the directors or the 
quorum of them, immediately after the lapse of the said 
twelve months, and .after one advertisement, to sell or 
dispose of the said share or shares, by public roup, to 
the highest bidder who may be admissible as a partner.*' 
The 16th Section also provides ^Hhat every person who 
disposes of his shares in the capital stock, on the terms 
before provided, and every partner, how soon he ceases 
to have an interest in the company, in the manner before 
mentioned, shall, in all time thereafter, be entitled to 
relief of the whole debts owing by the company, and of 
all the obligations granted for the same, and, in general, 
of every presentation incumbent on him, as a partner of 
the company, and, the other partners shall, for that 
purpose, be bound to relieve him of the same, each 
partner, so retiring, being always obliged to rest satisfied 
(till distressed) with this obligation, as complete security 
and indemnification to him; and the whole partners do 
hereby subject their interest and shares in the company^s 
stock, to be regulated according to this rule and article." 



The defender was sequestrated on 27th August, 1852, 
and discharged on a composition of 6s per pound, on 
12th November, 1852. 

The pursuers pleaded— Ist, The 18 th Section of the 
contract of co-partnery provides that bankrupt partners 
shall not exercise the rights of a partner. The de- 
fender*s bankruptcy having come to an end by his dis- 
charge and re-investment, while the shares in the Com- 
pany still stood iu his name, he is b'able in all the 
obligations incumbent on a partner, in the same manner 
as if he had never become insolvent. 

2d, The defender's shares not having been sold in 
terms of the power vested in the directors by the ISth 
Section of the contract founded on, and the defender 
having been re-invested in his estate, is in the same 
position as if he never had become insolvent, and cannot 
now plead, on the terms of a clause which only applies 
to a partner while in a state of bankruptcy. 

In defence, it was pleaded — 

1st. It being provided by the contract of co-partnery, 
in case of the bankruptcy of any partner, he should 
cease to exercise the right of a partner, and his estates 
having been sequestrated on 27th August, 1852, he 
ceased on that date to be a partner of the company; 
and it having been further provided by the said contract 
that "every partner, so soon he ceases to have an in- 
terest in the company," should thereafter be entitled to 
relief of the whole debts, owing by, and obligation 
granted by, the company, he could not now be called 
upon to contribute towards the liquidation of the com- 
pany's debts. 

2d. In any event, his connection with this company 
ceased with his bankruptcy and discharge, excepting to 
the extent pf his composition of Gs per pound, which was 
offered. 

After hearing parties' procurators, the Sheriff-Substi- 
tute (Cameron) pronounced the following Interlocutor:—- 

The Sheriff-Substitute having advised the process, decerns 
against the defender in terms of the concluoions of the sum- 
mons, except for the sum of one ()ound five shillings sterling, 
the deposit on the original stock, which has been departed 
from: Finds the defender liable in expenses, of which appoints 
an account to be lodged and taxed in common form. 

Note. — ^The Sheriff-Substitute is of opinion that the de- 
fender puts a wrong interpretation 09 the clause, and 
especially the words, *' shall from thenceforth cease to exercise 
the right of a partner," which clearly means that the bank- 
rupt could not exercise any right of a partner, such as voting 
at meetings; but it certainly did not free him from all obliga- 
tions, and his shares continued to belong to himself, and, if 
sold, the proceeds would, as is provided for, be paid to him- 
self or to his trustee, and the price of such shares being part 
of bis assets, was part of the estate out of which his dividend 
was to be paid. In the present instance, however, the twelve 
months, within which the directors could have sold the shares, 
were not allowed to elapse; but within a few months of his 
sequestration, the defender obtained his discharge under a 
composition contract, and the sequestration was declared to 
be at an end, and the bankrupt reinvest in his estate. 
This was in November, 1852. It was not till 23d March, 
1858, that the present pursuers, the liquidators, were named, 
and, on the 20th of May following, they issued circulars, 
calling on the shareholders to pay £i on each share, to make 
up the losses sustained. On receipt of the liquidators* circu- 
lars, the defender answered that he conceived himself, in virtue 
of liis pequestration and discharge, free from all claims and 
obligations previously contracted; but inconsistently enough 
admitted that he was liable for a composition of 6s per pound 
on the debt sued for. Had this been a demand f<«r any part 
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of the £25, the price of the original shares which had re- 
mained dae at the date of his sequestratioii, then that debt 
fell within the sequestration, and he would have been relieved 
of any such debt by the payment of the composition. But 
the debt in question was not due at the date of the sequestra- 
tion, which took place in 1852, while the demand for this debt, 
to make up the deficiency of the funds, when the affairs of 
the company were to be wound up, only was made in May, 
1858. The defender will not deny that he could have sold his 
shares in the public market, the day after he was re-invested 
in his estate, and, had it been a thriving concern, and 
dividends been pavable, he readily would have accepted his 
dividends. Does it then make any differooce that, as the 

rulation was unprofitable, he has to pay advances on the 
et on which he was retrocessed under the sequestration 
and composition contract? He caxmot play fast and loose. 
fie was put into possession of his estates under burden of 



to the Judicial Factor, because his appointment was un- 

necessary. The following interlocuton were given under 

this application : — 

Having heard parties* procurators, imder a caveat lodged by 
tiie trustee in the seqestration, who stated as preliminaryf 
that the court hod no jurisdiction in the fii*st instance, but that 
the Judicial Factor must make his report to the creditors, and 
who under the statute may or may not approve of that reporti 
and exonerate the Factor, and fix the amount of his remun- 
eration, and havinff made aviieandum with the debate, repels 
the preliminary objection: And that a record may be made up 
in proper form, appoints the Factor to give in a condescendence 
in support of his claim, averring facts showing the necessity of 
Ids appointment, and ordains him to produce a particular 
account of his outlays as claimed by him, to which condescen- 
dence appoints the trustee to lodge answers within six days to 



paying all creditors 6s a pound on debts due, but if, in the ! each party in Buccession. 

oouite of tra<^ng, obligations should arUe out of the property I NoT£.-The agent for the trustee sUted that the creditors, 
he thus obtained possession of, it omnot be said he was re- ' ^^ ^.^e meeting for election of Trustee, had passed a lesolntion 
heved of such a prospective debt. It was, however, argued ■ ^^^j^ ^^ ^j to Ihe effect that the estatVbring under the 
that this was an obhgation contracted before the sequestra- | ^n^nagement of voluntary trustees, there was no necessity for 



tion, and a contingent debt. This is a mistake as to the 
meaning of terms. . If A. grants an obligation to B., payable 
on the death of C, that is an obligation which will become 
due, and an actuary can put a contingent value on it, as 
arising at C'.'s death, and property in a bankruptcy can be 
set aside to meet such an engagement. But tlie case is here 
quite different. There was no specified and definite date 
when any such obligation became due, far less was it contem- 



the sequestration, much less for the appointment of a Jodidal 
Factor, and the trustee was consequently instructed to oppose 
i the estate being burdened with the expenses of such proceed- 
! ing. As to the first, the sequestration having been ultimatdy 
I issued with consent of the bankrupt, and concurrence of a 
> creditor to the statutory amount, the objection could only be 
I heard under a petition for a recall of the sequestration. The 
second objection raises the question of jurisdiction, whether 



pUted that the valuable vessel, the MarteUo, was to be lost ; ^y^^ ^^^^^ ^ ^ ^y^^ ^^,^ i^^ amenable to the creditors 
and the compjuiy thereby rumed. The defender has not told | ^^ ^^ ^j^^ ^^j, B ^he original Bankrupt Act, 54 Geo. III., 
us how an actual^ cojdd have calcuUted such a supposed ■ ^j^ jgy ^y^^ ^^^^^ j.^^^ ^„ appointed b^ the creditors 
cUim, nor shown how it could have been brought into opew- ^J ^ ^^^ ^,,^^, 1, the 25th section hereof, hi was exonered 

by the creditors at the meetmg for choosing the trustee, and 
who at the same time fixed his allowance. The next Act was 
2 and 3 Vict., chap. 41, which still continued the same pro- 
cedure with reference to the election of an Interim Factor and 



tion, so far as these liquidators were concenied. In short, 
the Sheriff-Substitute is clearly of opinion that the defence is 
based on a misconstruction of the clauses of the contract 
founded on, and a misconception of his, the defender's, obliga- 
tions, as a discharged bankrupt in virtue of the re-conveyance 
to him of his estate. 



The defender appealed, but the Sheriff (Ben. R. Belli 
Esq.) adhered. 

Act Alex. Cameron. Alt. Muhdocii & Fousyth. 



2nd July, 1860. 
SHERIFF COURT, PERTHSHIRE. 

(Mr Shsbiff Babclat.) 



Welch r. Soittab. 

Bankruptcy (Scotland) Act, 19 and 20 Vic, cap. 79 — 
Judicial Factor — remuneration and exoneration of. — A 
Judicial Factor is an officer of, and amenahle to the 
Courts hy whom he is appointed; and they may Jix his 
remuneration^ and (jrant his discharge. 

Two brothers had separate farms, one in Perthshire, and 
one in Fifcshire. Both granted trost deeds to two 
trustees, who entered on the management. Subsequent- 
ly, applications were presented to the Sheriffs of the 
respective counties, for sequestrations, which were issued. 
The same creditor who applied for the sequestrations, 
presented applications for appointment, first of a Judicial 



his exoneration. The third Act, was 16 and 17 Yict., chap. 
63, which for the first time, directed the court who issued the 
sequestration in the deliverance to that effect, to appoint an 
Interim Factor, but it left his exoneration and remuneration 
to be dealt with under the former statute, to which this Act 
was merely supplementary, and directed to be read as one. By 
the existing Bankruptcy (Scotland) Act, 19 and 20 Yict, chap. 
79, the time for the election of a trustee is greatly accelerated, 
and the appointment of an Interim Factor, as a general rule, is 
done away with, and the appointment of a Judicial Factor or 
other interim provisions, now proceed upon a special applica- 
tion by a creditor, which may be and was in this case, unfor- 
tunately done €jc parte. The Act makes no provision as to the 
discharge of the .Judicial Factor, and which must be dealt with 
under the existing Act, without any reference to those which 
went before, but with the supplement of the rules of common 
procedure. It therefore appears that the appointment of factor 
bcmg made by the Court, and no special provision existing for 
his exoneration in the Act, the Court alone can exonerate and 
fix his remuneration as an officer of Court. He is no longer 
termed an interim factor, but a judicial factor. The case, 
14th February, 1842, Esson, appears an authority in point, 
as the appointment was made on an ex parte statement, with- 
out the trustees or creditors having an opportomty of being 
heard. The necessity of the appointment is still open for ex- 
amination; but it is the opinion of the Sheriff-Substitute that 
having been once made, the onus of showing that it was un- 
called for will rest upon the creditors. 

A record haviufi; been made up and closed, proofs were 
allowed and led, and the following final judgment pro- 
nounced; — 

Having heard parties' procurators, and made avizandum 



Factor, on the grounds that the tenants were in power, 1 ^**J the cause. Finds that Uie toustee has faUed to esUUish 
'^ x- I I guQ]j fg^Qi^ against the judicial factor, either with regard to 



Skud afterwards, for i)ower to open repositories. These 
demands were granted. One of the voluntary trustees 
elected trustee under tlie sequestration, and the 



his appointment or tho discharge of his duties under the same 
as prevent his being now judicially discharged of his judicial 
appointment: Grants his discharge accordingly, and warrant 
on the clerk to deliver up his L-ond of caution, in common 
, ,. . /. 1 fonn: Finds and assesses his Factor's fee at five guineas, and 

the trustee to oppose every apphcation for remuneration ' his travefling expenses at thirty shillings, and for these suros, 



was 



other one of the commissioners. The creditors instructed 
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finds the trustee and estate liable, and deoenui ajg;ain8t the 
trustee for the same: Iflnds the Judicial Factor entitled to his 
expenses, (on the lowest scale), so for as occasioned by the 
opposition of the trustee, and remits the account thereof to the 
auditor to tax and decerns. 

Note.— -The appointment of the Factor, and the authority 
to take possession of the papers, were (as authorized by the 
statute) made ex parte. This in Bome cases may lead to un- 
necessary expenses, but these can never be great, and the 
balance of evil preponderates on the side of improper interfer- 
ence with the estate, between the period when a sequestration 
is issued, and the appointment of a trustee. The remedy is 
the same as that which is provided with regard to the seques- 
tration itself, an application for recall, though with regard to 
the appointment of factor, there is scarcdy time for this. 
Mismanagement on his part is provided for by the absolute 
condition of ample security being first found, which in the 
present case was to the extent of £100. Where the applica- 
tion is obviously unnecessary and oppressive, the creditor 
applying for it may justly be held liable for the expenses thus 
occasioned to the estate. But, unless the factor were proved 
to be acting in concert with that creditor, or where his own 
management is not correct, he at least is entitled to his proper 
remuneration. In the present case, the averments of the 
factor s connection with the creditor applying were so strong, 
that a proof was unavoidable, though now much to be regretted, 
because on the face of that proof, it is impossible to say that 
there exists the slightest imputation against the character and 
conduct of the factor. It is wonderf uUy easy after events have 
happened, sagely to sit in judgment on their import, and to 
declare how these might have turned out better or worse, by 
the omission of certain elements or the presence of others. 
The Sheriff- Substitute has a distinct recollection that the 
grounds stated for both applications were, that the bankrupt 
and his brother in blood and misfortune, were both in prison, 
and that the farms were left at a very critical period of the year, 
to the management or mismanagement of servants, and the 
rapacity of creditors. The trust deed was mentiuned, but it 
was stated that the object of the sequestration was to super- 
sede that mode of management and realization of the insolvent 
estate. It is quite possible that the management of the trustees 
under the voluntary trust was in every respect regular, and as 
the event has now turned out, that the highly respectable gentle- 
man who was one of these trustees, has been reinvested in office 
under the sequestration. It may also be admitted, that no 
positive advantage can be shown to have resulted to the estate, 
by the trustee's appointment, and his actmgs under the same ; 
but it was impossible to have foreseen and foretold all these 
events, and it cannot be known what mischief might have 
happened, had the servants and others not been certiorated 
that the whole estate was under judicial surveillance and con- 
troL Seeing that the factor had the two farms nearly adjacent, 
at the same time under his charge, five guineas for each appears 
at once ample and reasonable. His travelling expenses appear 
somewhat high, but £3 or £1 for each visit is not an unreason- 
able sum, and one-half of which is allowed undcff the appoint- 
ment of this Court. Mudi irrelevant and sometimes intem- 
perate language was heard with pain from both sides of the 
bar, at the debate. Appointed as the factor was, he could do 
nothing less than he has done, and was entitled to apply to the 
Court for his discharge and reward. Instructed as the trustee 
was by the resolution of the creditors to oppose the factor's 
daim, the trustee was bound to oppose. Therefore on neither 
nde was there any call to impute motives or hint designs. 

Jia, SotJTAR & M'LKIBH. AU. KIFPE27. 



4th July, 1860. 

SHERIFF COURT, GLASGOW, 

(Mr Sheriff Smith.) 



James Fvfe & Co. c, William Johkstoke. 

Patent— InfriDgement of— Damages. — A imtentee raised 
an action of damages for libel against another patentee^ 
for having stated that the pnrsticre* patent was an 



infringement of his. The defender pleaded Hie yeritas) 
hut had not ascertained judicially whether there was any, 
and if any, what identity between the machines patented.^ 
and on a proof, it still remained doubtful whether the de- 
fender's patent covered the pursuer^ jnachine, — Held^ 
that, whether the defender'' s patent covered tJie pursuers^ 
or not, the pursuers had failed to prove loss or damage, 
and the action dismissed. 

Tnis action was for the recovery of £150 damages, 
alleged to have been sustained by the pursuers, in con- 
sequence of the defender having falsely and libellously 
stated that "stop-cocks," "valves," or " taps," for water or 
fluid purposes, for which the pursuers had obtained letters 
patent on 7bh September, 1858, and sealed 1st March, 
1859, and were making and selling, were au infringe " 
ment of a patent held by the defender, whereby the sale 
of their "taps" had bjen diminished, and their business 
and reputation seriously injured. In defence, it was 
averred (1) tliat the defender had letters patent, dated 
23d February and 19th August, 1858, for "Improve- 
ments on apparatus for regulating or controlling the flow 
or passage of fluids," which was, at the times specified by 
the pursuers, the property of the defender. (2) That 
he was interested in a patent, obtained on 5th May, 1858, 
by William Ross, brassfouuder in Glasgow, for "Im- 
provements in taps or valves," and the provisional and 
final specification of which were dated 5th May and 4th 
November, 1858. (3) Thatr the pursuer had, in tho 
course of a conversation, admitted that Ross's patent was 
prior in date to his own, and heuce the pursuers' was in- 
valid ; and an admission that, in the course of his business, 
he had communicated this conversation to several parties; 
and (4) an averment that, the pursuers* patent was an 
infringement of the patents obtained by Ross and tho 
defender. 

The record having been closed, a proof was allowed to 
both parties, and evidence taken both in Glasgow and 
Birmingham. Having heard parties' procurators on the 
evidence led, the Sheriff- Substitute (Mr Smith) sustained 
the defence, and — 

Finds that thei'e is uothing libelloua in a i)arty who believea, 
and has some reason for believing, that another has infringed 
his i>atent, stating to third parties and warning them not to 
sell or manufacture the article: Finds that the pursuers, not 
having instructed that they had received any patrimonial loss 
from the statements made by the defender in regard to theic 
patent, they are not entitled to any damages: lliereforo bus* 
tains the defences, and assoilzies the defender: Finds the de- 
fender entitled to expenses. 

This Interlocutor was appealed. Sir Archibald Alison 
adhered to the Interlocutor, sustaining the defences, but 
found no expenses due to or by either party, and added 
the following; — 

Note. — ^The fprounds on which the Sheriff has adhered to the 
Interlocutor on the merits are — Ist, That no judgment of a 
Court or decisive evidence is produced, instructing that the 
patents in question held by the defender had not been infringed 
by the machine formed by the pursuers as it was a new inven* 
tion, one or other of which re<iuisites is an indispensable pre- 
liminary to snoh an action of damages as the present, and that 
the defender did not enter appearance to dispute or atop tha 
pursuers' patent; 2d, Tliat uo specific damage to any extent 
is proved on the pursuers' part, the representations made by 
the defender, though proved, having not been shown to hava 
had the effect of stopinng or lessening the sales of the machine 
in question made by the pursuers. On the contrary^ th« 



104 



SfiERiriF COtJBT repohts. 



sssa 



Sui'snen* basiness is proved to have been as extensive after as 
efore the alleged daniaging representations. The evidence 
is contradictory as to the identity of the machine in question 
with that covered by the defender's patent, and in that state 
of dubiety, and without any judgment of a Court to decide 
how the case stands, it is premature to find damages due to 
the pursuers, which could only be awarded on its being estab- 
lished judicially, or by undeniable and undoubted evidence, 
that there really was no infringement whatever of the defen- 
der's patent. Ko expenses however are found due to the 
defender, because he appears to have gone out of his way in 
denouncing the pursuerb' invention as an invasion of his 
patent, when he had not established the infringement, if there 
was any. either by interdict or the judgment of a competent 
Court. What the defender should have done, if he thought 
the pursuers* invention infringed his patent, was to have 
brought a process of interdict against it; and if he had got 
decree in that, he would have been entitled to have denounced 
it as an infringement of his patent^ or to have sued for 
damages on account of such infringement. 

Act. J. G. HousTOUN. AU, T. O. Wbioht. 



llTH Jolt, 1860. 

SHERIEF COURT, AIEDEIE. 

(Mb S'hkbiff Looii.) 

Jamf.9 Muir & Malcolm Logan v. John Ferguson, 
Coach Driver in Greenock. 

Minor—Curatop. — A minor raised a summary action in 
the SJieriff Court for removal of his curator. — Held, 
that such an action teas only comjyeteiit in the Court of 
Session and the action dismissed. 

The pursuer, James Muir, ia a minor. His father died 
in February, 1857. In August following, proceedings 
were adopted for the appointment of curators, and John 
Muir and the defender were chosen by the minor, and 
confirmed by the Court. Inventories were given up, 
and caution found in common form. The pursuer, 
Logan, was the cautioner. lu May, 1859, John Muir, 
the co-curator, died. The minor having desired to have 
more funds than the curator thought proper, and 
wished to enter into a business which he thought unsafe, 
the minor presented a petition to the Sheriff, in which 
be craved that the respondent should be ordained to 
grant, subscribe, and deliver all cheques, receipts, or 
discharges, or other deeds and writings necessary to 
enabie the petitioner to uplift the money belonging to 
him, and deposited in bank, and thereafter to remove 
the respondent from his office of curator, and for inter* 
diet against his intermeddling with the minor or his 
afiEaira on the minor granting him a discharge; and for 
warrant on the Cietk of Court, to deliver up to the 
petitioner, Malcolm Logan, bis bond of caution. The 
record was made up by condescendence and defences. 
In defence, it was, inUr alia, pleaded— (I. ) The Sheriff 
was incompetent to entertain an action for removal of a 
curator; it was only competent to the Court of Session. 
(2.) llie respondent's residence was in Greenock, and 
he was not subject to the jurisdiction of the Sheriff of 
Lanarkshire. The Sheriff (Mr Logic)— 

Finds, in point of law, that an action at the instance of a 
minor for the removal of his curator is incompetent in the 
Sheriff Court, and can only be dealt with in the Supreme 
Court: Finds, foriheri that the respondent being resident in 



Renfrewshire, is not subjoot to the jurisdiction of the Sheriff 
of Lanarkshire — and that the circumstance of his having 
accepted the office of curator to a minor whose residonoe and 
effects ave situated in Lanarkshire, does not confer such juris- 
diction — therefore sustains the first and second pleas in law 
for the respondent, and dismisses the action. 

In a Note, he added — 

The Sheriff-Substitute can find no authority for holding 
that an action for the removal of a curator is competent in the 
Sheriff Court. Erskine, 1, 7 29, sajs,^" By our ancient law, 
1555, c. 35, any Judge Ordinary was autiiorised to decide 
upon the causes fur which tutors or curators ought to be re- 
moved, but, by our later usage, that branch of jurisdiction is 
appropriated to the Court of Session." More recent authori- 
ties hold the same doctrine — Fraser on the Domestic Bdationt, 
vol. II., p. 160, and BdCs Principles, 6th edition, 2086 and 
2097. And the reason is obvious. A curator having onoe 
accepted, cannot resign without a sufficient cause, and he can 
only be removed as suspect on the ground of his neglecting 
his duty, or misapplying the minor's funds. The Supreme 
Court, therefore, being jealous of the character of parties 
holding an office at once so onerous and gratuitous, reserves 
to itself exclusively the right of judging as to the validity of 
the grounds of removal. The second plea in law based on 
the respondent's domicile hangs upon and illustrates in some 
degree tho soundness of the doctnne that such an action is 
incompetent in the Sheriff Court. The Sheriff of Renfrew- 
shire, in whose county the respondent resides, could have no 
power to authorise the Clerk of Court in Lanarkshire \o 
deliver up the bond of caution. Then, what is there to bring 
this within the class of cases which might render him amen- 
able to another than his own Judge Ordinary? It can hardly 
be maintained that he has been guilty of a penal offence, and, 
therefore, is bound to appear at the/omm deUeti instead of his 
forum domicili. Neither is there any material subject such 
as a bale of cotton or a bag of flour in dispute to found a 
iurisdiction rationi rei titce. The Sheriff-Substitute, therefore, 
holding that the action is incompetent in the Sheriff Court, 
must equally hold that the respondent is not amenable to the 
jurisdiction of this Court. But tiie two pleas appear to hang 
together, and, if he is wrong in his finding on the first pLsa, 
he must also be wrong in the second. 

The case was appealed, but Sir Archibald Alison 
adhered. 

Act. RoBEBT Watt. 

Alt. JoHir Cboss, and R. & S. Keill, Greenock. 



17Tn July, 1860. 
SHERIFF COURT, GLASGOW. 

(Mb Shebiff Stbathebn.) 

EiKXAiRDs V. The City of Glasgow Bank, Arrestees. 

Joint-Stock Banking Company — Arrestment. — An ar» 
restment used in the hands of the chief manager of a 
Joint'Stock Banking Company held to be a sufficient 
nexus ot^er funds deposited with one of the BanVs 
branches. 

On 16th February, 1859, the pursuers obtaiued deoree 
in the Sheriff Court of Ban&hire, against William 
Kinnaird, residing in Banff, executor nominate of Mar- 
garet Kinnaird and others, for their share of their 
aunt, Margaret Kinnaird's succession. Upon that de- 
cree, arrestments were used in the hands of the City of 
Glasgow Bank, and of Robert Salmond, the manager 
and registered officer of that Banking Company in Glas- 
gow-. At the date of the arrestments, a som of SS2 lU 
3d, indading intereet| was standing at the oredit of the 
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oommon debtor, on his deposit account with the Branch 
of the City of Glasgow Bank at Banff. No arrestments 
were liid at Banff. In defence, it was, inter alia, 
pleaded, that there were no funds in the hands of the 
City of Gfasgow Bank at Glasgow. As to this plea, the 
Sheriff-Substitate (Mr Strathern) 

Finds that urestment having been used in Glasgow, at 
the pursuers* instance, in the bands of the City of GUsgow 
Banking Company, and Robert iSalmond, manager to, and 
for behoof of, UiAt Com^iauy, under the provisions of the 
Joint-Stock Banking Company's Acts, any cash or effects 
belouging to the commoa doi>tur, although lying in a Brauch 
of the said Bank at Bauffj were eifectually attached. 

He repelled the plea. The other pleas, preUmioary, as well 
as on the merits, having been repelled, he decerned against 
the arrestees. 

This judgment was appealed, but the Sheriff (Sir 
Archibald Alison,) adhered. 

Act, J. GSBBIX. Alt, D. LOCKHABT. 



18th JotT, 1860. 

BHERIFF SMALL DEBT COURT, GREENOCK. 

(Mr SuBBirp Teknint.) 

A. Blaib, Jun., V. Gbkenock Pabocbial Boabd. 

Agents for the Poor — ^Action of affiliation — ^Parochial 
Board. — Ayenta for the poor held bound to prosecute 
actions of aJ/iUatiim gratuitowtlt/, aWiouffh tJte result of 
tlie action vwjM he heneficial to die Parochial Board, in 
expenses saved and decree obtained, whereby past and 
future aliment miijht be recovered. 

Mart Cowan was admitted to the Greenock poor- 
hpuse as a fit object of relief in April, 1851), and in 
July thereafter she was, in the house, delivered of an 
illegitimate child. She left the house in August fol- 
lowing, and in November she applied to the Sheriff for 
admission to the poor roll, and the Sheriff remitted to 
the procuratoi's for the poor. These gentlemen re- 
ported that, in their opinion, the case was not one 
which the procurators for the poor were bound to pro- 
secute gratuitously, the mother and her child being 
paupers, and that the Pai'ochial Board ought to pursue. 
Intimation was sent to the Board, which complained to 
the Sheriff, who ordered written pleadings, but the Bo:ird 
did not appear. The pursuer, at the request of the Sheriff, 
undertook the conduct of the case; and all questions of 
liability for the expenses were reserved. This was inti- 
mated to the Board. The pursuer succeeded in esUi- 
blishing the paternity, and obtained decree. The ex- 
penses, as taxed, amounted to £8 6s, for payment of 
which he now sued the Parochial Board. 

The pursuer contended that the b'ability of the Board 
arose (i) from having by their Inspector sent Mary 
Cowan, the child's mother, to him to have proceedings 
adopted against the putative father shortly after the 
child was born; (2) from the fact that the action 
was really and truly one instituted and carried through 
for the benefit of the Board, who were bound to con- 
tribute the fiftther's proportion of the child's aliment] 
(S) that the Board had right and was bound to pro- 
Mcate the father directly for relief of the advanoes made 



to the child; and (4) that the aliment was given to the 
child, not to the mother, who performed her part of 
the mutual obligation on the father and mother, by 
nursing and taking charge of the child; and, therefore, 
the sole and only party interested and benefited by the 
action was the Parochial Board. 

For the Parochial Board it was argued (I) that the 
pursuer could not succeed because it was his duty to 
have raised the action at the mother's instance, in forma 
pauperui, he being one of the agents for the poor, who, 
under the Act 1424, c. 45, and A. S., 10th July, 183i), 
are bound to act gratuitously; (2) there was no employ- 
ment of the pursuer by the Parochial Board, the mother 
not having been sent by the inspector to tlie pursuer; 
(3) the mother was not a pauper, and was not an object 
of relief by the Board, who had no interest in the prose- 
cution. 

It was further innsted in that the agents for the poor 
were not bound to prosecute gratuitously such cases, and 
that it was not the intention of the Act of Parliament 
to saddle agents for the poor with the gratuitous con- 
duct of cases involving the expenditure of funds of 
Parochial Boards. 

The Slieriff allowed a proof of the employment and 
facts averred. 

Proof having been adduced and parties heardi 

The Sheriff said he had made notes for the purpose of taking 
the case to avieanduro, though he was quite prepaired to dedde, 
and the view he now held was that which he had taken from 
the beginning. The provision made for giving gratis legal 
advice to those wlio were unahle to pay — fur it was very 
importaut, and very plain, and he thought the duty of the judge 
with r^^rd to it was also very plain — was not only guarded 
very rigidly, on the one baud, so that the proper party should 
get the benefit of it, but was equally guarded on the other, to 
prevent any undeserving ]>arty wheltering himself under it. It 
was plain the Parochial Board would not be entitled to shelter 
themselves under Mary Cowan*s name, if they had a direct 
interest, and had there been the slightest indication of this he 
would have put a stop to it> but there had not been any evi- 
dence to show that this hatl been the fact. There really had 
been no employment. The Inspector, no doubt, did send Mary 
Cowan to the pursuer, but not on behalf of the Board ; and be 
could not see that merely giving the name of Mr Ulair to the 
womton, was a sufficient ground for making the Btard liable 
for the exi)en<!es. The Board came to the resolution not to 
nssist Mary Cowan in prosecuting her case. There was no 
evidence of direct employment. As to the question of interest, 
the evidence was ec^ually defective. It might be quite true 
that the Board had an indirect interest in the result of the 
action, for by so much as the father of tho child would be de- 
cerned to pay, by so much would the funds of the Board be 
relieved. In the same way a provision dealer who may have 
suppUed Mary Cowau with provisions might be said to have an 
interest in getting decree against tlie father, because he would 
then be likely to be [>aid his account, but this would not make 
hira liable in the expenses of the law suit It was, therefore, 
plain that any interest which the Parochial Board might have 
in the result of the law suit was not such as diould make them 
liable in the expenses. His opinion, therefore, on the whole 
case was, that any difficulty on the question did not turn on a 
point of law, but of fact. He dismined the action. 

Act, Pabtt. AUs Eur«^. 
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SHERIFF COURT REPORTS. 



19th July, 18G0. 
SMALL DEBT COURT, GLASGOW. 

(Mr Suebiff Morrison.) 



M'Lban v. Wobdie & Co. 

General Carriers — Railway Agents. — Parties holding 
themselves out as general carriers, accepted a parcel of 
goods for delivery in the country^ giving a receipt ther- 
Jor, The goods were delivered by the carriers to a 
Railway Co., whose railway passed the place to which 
the parcel was addressed. The goods were lost hetwecv. 
the station where delivery was made by the carrier and 
that to wJiich the goods were directed, — Held^ that the 
carriers were liable for the loss. 

WoRDiB & Co. carry on business in Glasgow as "rail- 
way agents, general carriers, and contractors," and bave 
yarioos offices in town. At one of tbese offices tbe 
pursuer ordered tbe defenders to send for a box con- 
taining wearing apparel, to be forwarded to the country; 
and they accordingly received delivery in one of their 
carts, of said box, addressed to a party at Cupar- Angus. 
The box was safely delivered by Wordie & Co. to the 
Scottish Central Railway Company, and forwarded by 
them, but was lost on the journey. The pursuer 
brought the present action against Wordie & Co., for 
the value of the box and its contents, on the ground 
that ho knew they were general carriers, and had 
entrusted to them his property in that capacity, they 
giving him a receipt signed — "Wordie & Co." He 
argued that, as the defenders professed to be general 
carriers, he was entitled to hold them liable as such, 
and that if they intended to limit their responsibility 
to that, effeiring to them as railway agents only, the 
receipt ought to have borne to be by Wordie & Co., 
as agents for the Scottish Central Railway Co.; and 
that the public were not aware of the nature of these 
contracts with the various railway companies alleged 
to constitute them merely agents, while they besides 
professed to be general carriers. The defence relied 
upon by Wordie & Co. was, that they were mere agents 
for the Scottish Central Railway Co., to uplift and 
carry goods throughout the city to the railway station, 
and were not general carriers; that they had performed 
their duty by safely delivering the box to the Railway 
Company. 

The Sheriff held that, as Wordie & Co. professed to 
the public to be general carriers, and were general 
carriers, if they had wished to escape responsibility as 
such, they ought to have made a special bargain with 
the pursuer, and given a qualified receipt to him ; but as 
they had not done so, and there were no other facts to 
instruct that the contract with them was in their 
capacity as railway agents only, the pursuer must suc- 
ceed against them as bound in their most general cha- 
racter, and he decerned accordingly. 

Act, Pabtt. Alt, Bankattnes & Kirkwood. 



25th Jult, 1860. 
SHERIFF SMALL DKBT COURT, GLASGOW. 
(Mr Sheriff Mobbison.) 

A. G. BaowK V. Thokas Mubbay k SoK. 
Time Table — Responsibility for inaccuracy in. — I'hepub- 
lisJiersofa Time 'Table held liable in expemes incurred in 
consequence of an inaccuracy in the time of a railway 
train. 

Tub pursuer sued the publishers of "Murray's Time 
Tables" for payment of £1 198 5d, incurred by him 
through a mistake in these Time Tables. He had occasion 
to travel from Glasgow to Helensburgh on the 2d June 
last, and return the same day. Relying upon the accuracy 
of the defenders^ Time Table, he liad taken a rpturn 
ticket, with the intention of returning by a nine evening 
train, as indicated in the Time Table. But when he got 
to the Helensburgh Station, he found there was no train 
to Glasgow at that hour nor any hour after, so that he 
had hired a vehicle to convey him to Glasgow, and had 
incurred the sum sued for. The Sheriff said — 

The legal point to be decided was, (quoting from the pursuer's 
Rtatement or Account), "for the accuracy of which*' {i.e., the 
Time Tables) "you are responsible." From inquiries, he found 
that the Time Table differed from the official tables of the 
railway. The Time Tables were puliUsbed for the month of 
June; the official table stated that the arraugementa were to 
come into operation only on the 4th of June. Therefore, the 
information given to tbe public by the defenders, was not 
information similar to that given by the railway company. He 
thought that the defenders, by selling their book, came under 
a contract with the public to take proper care to give correct 
information. But as they had given incorrect information, 
which, by ordinary care and diligence, they might have giumled 
against; and, as it was to be supposed they sold the Time 
Table in question at remunerative rates, he could not but oome 
to the conclusion that the defenders were liable to pay the 
present claim, which he thought a very reasonable one, and 
decreed accordingly, with expenses. 

Act. Party. Alt. Bankattnis & Kibkwood. 



80th Jvia, 1860. 

SHERIFF COUET, GLASGOW. 

(Mb Sheriff Stratherv.) 



M^Callum t;. DiCKSOK. 

Landlord and Tenant^Shrubs and Flowers— Property 
of.— TAc tenant of a villa, who plants the adjoining 
grounds with shrubs and flowers for ornament and 
amenity, is not entitled, at the expiry of his tenancy, to 
root up and carry them off, and damages awarded 
where this had been done. 

The pursuer let to the defender a villa and garden near 
the Campsie Junction of the Edinburgh and Glasgow 
Railway for a term of years. The garden was small, 
and used only for ornament. When the lease was about 
to expire, the defender left the villa, and removed, and 
gave permission to others to remove, large quantities of 
the shrubs and flowers. These had been partly planted 
by the pursuer, and partly by the defender. The 
appearance of the house was thereby much deteriorated. 
To stop farther injury, and to obtain reparation fbr 
that already done, tiie present action of damages waa 
brought. The ram concluded for was £24 198 lid. la 
defence, it was pleaded, that it was tbe custom foi^ 
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teoants to remove flowers and shrubB which they had 
planted in private garden ground on or before expiry 
of their lease. A proof was allowed by both parties. 



does not profess to be a narseryman or gardener, raiiei 
youog fruit trees on the demised land for the purpose of 
planting in his garden or orchards, he is not entitled sell 
or remove them at the end of his term. (Per Juttiee fftaih 



After various findings in fact, the Sheriff-Substitute in Wyndham v. Wep; 4 Taunt, 310; Amot and Ftrard on 



(Mr Strathem)— 

Finds that although pled in defence, the defender has failed 
to prove that it is the custom for tenants to remove flowers 
and shrubs which they have planted, from private garden 
ground on or before expiry of their lease: Finds, on the con- 



Fixtures, p. 69; 1 Hunter, Landlord and Tenant, 297. > So 
a tenant, not a gardener by trade, is not entitled to remove a 
border of box planted by himself on the demised premises, 
unless by special agreement with the landlord. (Emptcn v. 
Soden, 4 Bam. and Adol., 6.55; Amoiand Fcrard, p. 70; 1 
Switcr Z. dD T., 298.; In this last case Justice Littledale 



such custom, flowers and shrubs, when planted in such gardens 
by tenants for ornament and use, in conjunction with their 
dwellings, become irremoveable, and belong to the proprietors 
of the subjects by accession: Finds that in this action the 
pursuer claims £24 10s lid, in name of damagies, because of 
the injury done to said subjects by the defender s said wrongful 



trary, and in point of Uw, that in the absence of proof of any '; T\" .;'•"' ,"1'* *^° < '" nu. ««* vi»e u u«ucb i^wenwe 
.„«i:^n.f«™ i^»-^o«,i.K«,K- »i,o« «i««f-^ i« -««i, <..^««i 8*»*ed 1* " l*,w» that a tenant is not entitled to remove 

flowers. The decisions cited are all English; but, as Mr 
Hunter observes, "in Scotland there have been comparatively 
few cases relative to the doctrine of fixtures, and none in- 
volving that doctrine as between landlord and tenant in 
which principle was settled. This, it has been said with 

acts in so removing and authoriring the removal of the flowers X Wn^f "Z' .^' ^J^^^ ^^T^li* * ****"*^°'' °**'" 
and shrubs from the premises in question: Finds that the pur- [^/n^'^vTi , T 'r^ ^^^^^ of temporary occupa- 

fiOfir b«T.ot in«trnr.t!«H that .iJJtfin Hi.»n»,rP« h*c« h««n ««.- I ?°'*- . ^°^- ^^ V'"*^^' ?»* elsewhcre (p. 213) the SSmO 

thor justly remarks, that " attentioi 
s peculiarly requisite, by reason of 
:h it contains, emboclying rules wh 

the defender is Uable to the pursuer in damages to the extent i "ir:^rJ^*'^!!i'S*"?*'*''' '" this country 

of the value of the flowers and shrubs removed, and the expense ' .J' f^^^^'tv^PS!?".*^^^ on principle and as far as pre- 

of repknting, and also for the depreciated appearance xt^ich . ffl*?* «*^- *^! tt^^Z^^'il ^^^^i' ?" Ti. "«* ^' 
. V I • 4. x .. A'l r \ 1 II 1. < titled to remove, or sanctiou the removal of even the flowers 

the sabjecto must present unt, afresh crop shall have grown , ^„j ^^^^^^ , ^ ^ ^ „ , J° ^^ hrright to S 

to restore the gardens to their former appearance: Finds it ' ♦^.fc,.« .„uu ♦i.^»-. .«v.:-v *i. — i ji * j i. * v 
proved thatit wiU cost from£12to£l4to\^tockthegardens, I S'" I'l.frin'I^L^^^ ^ ""^^ ^"^ phinted before ha 
and, at least, 30s for kbour to replant the flowers and shrubs; . ^^"^^ **°*"* **^ Florabank. 

and that £6 is a reasonable sura, in name of compensation, for This interlocutor having been appealed, Sir Archibald 
injury to the amenity and enjoyment of the subjects: There- at ji j -l l • i ^i. j * -i 

foia, repels the defeices, and, in the whole di-cumstances, I ^^^^ adhered; but increased the damages to the sum 
finds the defender hable to the pursuer in the sum of £20 of | concluded for in the libel, with interest from the date of 
damages: Finds the defender also liable in expenses. < extract. 

Note. — This is one of a class of cases where there are few I 
reported decisions, and a corresponding silence ou the part of i Note. — ^There can be no doubt, in point of law, that the role 
text writers, so that very little authority exists by which to : applies q%u>d solo inseritur domino soli cedit; and the only 
guide in pronouncing judgineut. Of nearly the whole class it I exception to this rule is in the case of kitchen or nursery 
may be predicated that wherever there is custom, or prevailing ; gardens, which, being let for the very purpose of rearing and 
usage, that would determine the tenant's right to remove, or selling vegetables or young trees, plants or shrubs, must be 
the landlord's right to retain, shrubs and flowers planted by presumed to have been let under the implied condition that 



the tenant. In the present cane, in any view, the defender s 



the property of the plants, shrubs, and trees thus reared were 



acts were altogether inexcusable in grubbing up and suffering i to be the property of the tenant for the purposes of his trade, 
to be taken away the flowers and others which the pursuer i But in a case such as the present, where a house or vUla is 
had caused to be planted when la3'iug off his garden at first; i let on a lease for three years, with a piece of ground having 
and these acts are marked by some wantonness, even if the i shrubs or flowers planted in it, it is perfectly clear, not 
defender had confined the removal to the flowers Avhich he had | merely that the trees, shrubs, and flowers which the tenant 
himself planted — seeing they were of inconsiderable value — j finds there at his entry must be left when he leaves, but that 
and the uprooting hod the effect of converting the appearance | the same obtains even with tho»e which he may have put in 
of an attractive flower-garden into the not inapt description of ' at his own expense, after they have taken root and become 
a tumip-fidd, and that, too, at the very time when the premises ■ attached to the soil. In the present instance the defender 
were in the market to be sold or let. But as now the queo- appears to have disregarded any distinction between the two 
tion is one of right, and under the dctenuinatiou of that right, | classes of shrubs or flowen>, for he not only carried off, or 
also one of damages, it remains to state the grounds on which | allowed to be carried off, btith those which had been planted 
the abovo interlocutor has been pronounced. As has been ; by the pursuer, tlie landlord, and those he put in himself, 
already stated, the defender failed to prove any custom which indiscriminately. In addition to this, he appears, also, from 
warranted him in acting as he did; so that all consideration ' the proof, actually to have left the place before the term of 
of a prevailing usage is out of the question, and legal principle I his lease expired, and to have given leave to all and sundry to 
must, therefore, be appealed to. Now, it ought to be kept in come into the garden and help themselves, which had the 
view at the outset, that one rule prevails with respect to the effect, as one of the witnesses describes, of sending it to wredc 
right of a tenant to remove from the soil, where they are grow- j and ruin, and couvci ting it, as another of them says, into a 
ing, plants, shrubs and flowerfi, if the gardens be let to him for turnip field. The damages awarded have been increased to 
the express purpoHS of enabling him to carry ou the trade of a I the full sum libelled on, upon the ground — 1st, That the sum 
nurseryman; and another rule prevails where the gtfdens are ' of £13 or £14, proved to have been the cost of replacing the 
mere adjuncts to a let of the tenaut^s residence, and tiie ! shrubs taken out. is proved to have been much less than the 
plants are grown for ornament and the more convenient use ' worth of those taken out, which were seven or eight years' 
of the abode; 1 Hunter mi landlord and Tenant, pp. 200, 7, 8. • growtli ; 2d, That the place did not let at Whitsunday after 
In the case of a nui-seryman, it is inherent in the contract \ the defender's removal, though advertised, which may be 
that he be albwcd to use the soil to gei-miuate the scHjd, ' presumed, in a certain degree at least, to be owing to the 
nurso the shrubs, and raise them to a state fit for trans- ■ dilapidated state in which the garden and shrubberies had 
planting, and finally that he l)e allowed to remove them : been left by the defender; and 3d, That the damage sus- 
for sale — for that is his trade — nnd for the prosecution of ' tahicd is proved to have been at least equal to the amount 
which the landlord gave, and he took, the gi'ound. Hut ' Ubelled on. 

with an ordinary tenant no such consideration:* c^ccur, and • ^j^,, j. l. Laxo. Alt. John Clark. 

the usual lethal principle regulateu the matter. Now that ; 
principle is expressed in the maxim guicfuiid plantatur solo 
solo cedit, (Amos and Ferard on Fi.durcs, 2 ed., p. ^.) 
Aocordingl}^ in applying it, it has been ruled that "if a 
private poi*8on. or one who occupies land as a farmer, and { 
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DIGEST OF ENGLISH CASES. 



^t0fst of (i^nglisl^ Casis. 

15th Junk, I860. 
BJCCHEQUER CHAMBER. 

Dbslamdbb v. Grkgobt and Amotheb. 

PriDdpal and Agent — ^Liability of Agent. 

G. BBornERS signed a charter party **aB agents" for S. 
F. of Anamaboo, — Held^ on appeal from the Court of 
Qaeen*B Bench, that G« Brothers verc not personally 
liable. 



Una NovEUDRn, 1859. 
COURT OF COMMON FLEAS. 

DiKGLB V. HaBE. 

Principal and Agent — Authority to Warrant— Measure 

of Damages. 

An agent for the sale of an article has authority to do 
what IS usuid in the trade, and so, without special autho- 
rity, may warrant the goodness of the article, so as to 
bind his principal. The measure of damages, on breach 
of warranty, is the diiference between the real yulue of 
the tfticle sold, and the price paid for it. 

12TII June, 1860. 
ROLLS COURT. 

EssELL V. IIatwabd. 

Partnership— Breach of T^ust — ^Dissolution. 

Plaintiff and defendant were partners as attomies and 
solicitors. Defendant was admittedly guilty of breach 
of Trust. On this being discovered by plaintiff, he gave 
notice of dissolution of the partnership. — Uetd^ the dis- 
solution to take effect from the date of notice, and not 
from the date of the decree. 



2d May, 1860. 
COURT OF KXOUEQUER. 

17 and 18 Vict., c. 102— Bribery at Elections. 
The plaintiff sued the defendant, who was candidate at 
an election for a member of parliament, for goods sold 
and delivered, to wit, the price of certain cards, to be 
used for election purposes. The order hod been given 
personally, and not through the election auditor. — I/eld^ 
tiiat the defendant was not prevented by 17 and 18 
Vict., e. 102, from maintaining an action to recover the 
price. 

^equjestriit'ions. 

JULY, 1860. 

Alexander Drummond, commission agent in Glasgow. 
Thos. Barclay, G lasgow, agent. Sequestrated 28th J une. 

James Grant McLean, merchant, iigcnt, and dealer in 
shares, Glasgow. Paul & M'CulIoch, Cilasgow, agents. 
Sequestrated 2Uth Juue. 

William Wilran, brick and tile maker, residing at 
Stonefield, in the parish of Blantyre, and County of 
Lanark. AVillium Brown, Ilamilton, agent. Seques- 
trated 3d July. 

James Dunnett, shipmaster, and grocer or shopkeeper 
in Thurso. Jas. Brims, Thurso, agent. Sequestrated 

8J July. 

Robert Edward, cattle dealer, Skair, near Forfar. 
David Clarke, Forfar, agent. Sequestrate:! 4th July. 

Messrs Tumbull & Murray, accountants, commission 
agents, and woollen merchants in Hawick, as a company, 



and George Tumbull and James Murray, both acooan- 
tants, commission agents, and woollen merchants there, 
the individual partners of that company, as such partners 
and as individuals. Robert Anderson, Hawick, agent. 
Sequestrated 6th July. 

D. King & Company, manufacturing chemists, Cam- 
lachie, Glasgow, and Daniel King, manufacturing chemist 
there, the sole partner of that £m, as such partner, and 
as an individual. Wilkie, Cowan, & Straton, Glasgow, 
agents. Sequestrated 6th July. 

Walter Rodger, tobacconist, and oil and colour mer- 
chant in Glasgow. J. & W. Murdoch, Glasgow, agents. 
Sequestrated 6th Julv. 

Andrew Murray, hotel keeper. Turf Hotel, Prince's 
Street, Edinburgh. Jno. M. Junner, Edinburgh, agent. 
Sequestrated 7th July. 

John Wilson, silversmith, lately residing at 22 James 
Street, Calton, Gbsgow, now deceased. Hugh Lyon, 
S.S.C., Edinburgh, agent. Sequestrated 8th July. 

George Tash Tweed, residuig in Linlithgow. Craw- 
ford & Crawford, Edinburgh, .agents. Sequestrated 9th 
July. 

William Miller, farmer in Tonderfleld, in the parish 
of West Kilbride. John Torrance, Kilmarnock, agent. 
Sequestrated 11th July. 

James Keir, miller, Bhukie Mill, near Brechin. Robt. 
Thornton, Forfar, agent. Sequestrated 17th July. 

Henry Dobson Croft, grocer, merchant, and farmer, 
lately reeiiding at Inoe-in-Mackerfield, near Wigan, in 
the county of liancaster, and presently residing at 8 
Wilson's Park, Portobello, in the county of Edinburgh. 
Broflies & Kennedy, W.S., Edinburgh, agents. Seques- 
trated 19th July. 

James Fleming, farmer, Newton of Nydie, Fifeshire. 
W. & G. Pagan, Cupar-Fife, agents. Sequestrated 19th 
July. 

Norman Macdonald, merchant at Shieldaig, in the 
parish of Applecross, and county of Ross. Robert 
Falconer, Dingwall, agent. Sequestrated 21st July. 

James Ix>vie, shipowner, coal and lime merchant, and 
now or lately feuar in, and residing at, Fraserburgh. J. 
Allan, Aberdeen, agent. Sequestrated 27th June. 

Robert Spence & Sons, tanners and cnrriers in Lin- 
lithgow, and Robert Spence and Alexander Spence, the 
individual partners of that company, as a company, and 
as individuals. James Fiudlay, Edinburgh, agent. 
Sequestrated 28d July. 

Mrs Eliza Grant Fyfe or Ducat, residing at 90 
George Street, Edinburgh, relict of Major Dugal Ducat, 
sometime of the 9l6t Regiment of l^oot. James C. 
Henderson, Edinburgh, agent. Sequestrated 23d July. 

John Merry, sen., baker and grain dealer in Kil- 
marnock. T. B. Andrews, Kilmarnock, agent. Se- 
questrated 2Sd July. 

George Robert Stewart, commission and house agent 
in Glasgow. John B. Dill, Glasgow, agent. 

John Andrew Smith, baker, 5 St Patrick Street, 
Edinburgh. George C. Adams, S.S.C., Edinburgh, 
agent. Sequestrated 26th July. 

William Ancrum, sometime of Rosa Villa, North 
End, Fulham, England, now residing in 1 Broughton 
Place, I<>linburgh. Alex. Greig, S.S.C., Edinburgh, 
agent. Sequestratccl 27th July. 

John Miller, merchant, residing at Springbank, Bon- 
nington, Edinburgh, carrying on business as a merchant 
in licith under the style or firm of John Miller & Com- 
pany, of which he is sole partner. Jas. Moore, 8.S.C., 
Edinburgh, agent. Sequestratefl 27th July. 

Duncan Leitch, lately merchant in Lochgilphead, 
now deceased. J. W. & J. Mackenzie, W.S., Edin- 
burgh, agents. Sequestrated 28th July. 

George Schrader, leather, hide, and bark factor, Glas- 
gow. Mitchell, Allardice & Mitchell, writers, Glasgow, 
agents. Sequestrated 28th July. 
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4th August, 1860. 

SHERIFF OOUBT, GLASGOW. 

(Mb SBiBiff Stbatbbbn.) 



Maby Mobbison v. John FKBausox. 

Breach of Fromiae of Mawiage— Damages— Proof.— 
Held in an action of damages for breach of promise of 
marriage^ that the promise might be established by facts 
and circumstances^ and that the proof of the promise 
was not restricted to writ or oaih. 

This was an action of damages for breach of promise of 
marriage. The summons conduded for £200 in name 
of solatium and damages. The defender, it averred, had 
oonrted the pursuer and engaged her affections, with a 
view to marriage, and had promised and agreed to 
marry her. In corroboration of his promise and con- 
tract he had presented the pursuer with a ring, and in 
contemplation of the marriage had re<iuested and induced 
her to giro up a valuable situation ; but, notwithstand- 
ing, he had most unjuatiiiably, wrongously, and cruelly 
refused to implement her promise of marriage, to the 
serious hurt and injury of the pursuer in her character, 
reputation, and feelings, and to her great pecuniary loss 
and damage. 

The defender denied the promise, engagement, or con- 
tract, and the inferences drawn by the pursuer from the 
presentation of the ring, and leaving her situation. 

A proof was allowed to both parties, and evidence 
was led at some length. Parties' procurators having 
been heard, the Sheriff-Substitute (Mr Strathem) sus- 
tained the libel, and awarded £50 damages, with expenses. 

Both parties appealed. The defender lodged a re- 
claiming petition drawn by counsel (L. Mair, Esq.) 
which was answered by counsel (G. Smith, Esq.) but 
Sir Archibald Alison adhered. In a Note he remarks— 

The Sheriff has considered the lengthened and able argu- 
ment advanced by Mr Mair in the reclaiming ptition lodged 
for the defender ; but he cannot see any sufficient reason for 
altering the Interlocutor under review upon the legal grounds 
there pleaded. The main argument taken up is, that the 
action is without legal foundation in respect there are not 
facta and dieumstanoes averred on reoord to warrant its con- 
clusions, and a promise of marriage can be proved only by 
the defender's writ or oath. This argument is supported only 
by authorities which bear upon the question how a promiae 
of marriage is to be proved in an action for declaring a 
marriage to have been contracted, or compelling implement 
of it. In such a case, and in an action leading tp such a con- 
sequence, there can be no doubt that the promise must be 
proved sertpto, or by the oath of the party under a reference. 
But it is a totally different question what proof is competent 
where the action is one, not of a declarator of marriage, or to 
compel implement of it, but is one for damages merely for 
breaking it off. There is no authority for holding that in 
such a case the proof of the promise must be limited to writ 
or oath. Like any other action for damages grounded upon 
a wrong alleged to have been inflicted, the facts tending to 
support it may be proved pro ut dejure. These facts do not 
appear to require either a distinct promise in writing or one 
established by the defender's oath. There may be a course of 
conduct leading to the conclusion that such a promise had 
been given, or that the man's conduct had brought about such 
an understanding between the parties, although no express 
promise had been given to the woman. Thus the purchasing 
and giving of marriage presents, and, as in this case, a ring 
to the woman, furnishings for their joint house or the like, 
are as decisive, or even more decisive proofs of a deliberate 
intention to marry than the most express promise even when 



reduced to writing or proved by oath; and yet these acts and 
such a course of conduct can be proved only by witnesses. 
Actions of damages accordingly for breach of promise of 
marriage founded upon such a train of courtship, or acts 
indicatug an intention to many, which was afterwards 
broken off, are of daily occurrence both in the English and 
Scotch Courts, and supported by parole testimony of iuoh 
acts alone. It would be indeed an anomaly in the law which 
could not be justified, if it were to be held that a libertine 
miffht with perfect safety to himself do the strongest acts 
inmcating an intent to marry, and then suddenly break ofi^ 
provided only that he took care not to commit himself to 
writing, and was prepwed on a reference to sweur in his own 
favour. The simple principle of law which negatives any 
such attempt is this, that although there are many contracts 
upon which action cannot be maintained for implement except 
by writ or oath, yet there is no delict or quati delict which 
may not be made the groundwork of an action of damages, 
though the facts supporting it are proved only by the testimony 
of witnesses. 

Having made these general remarks on the question of 
law, it seems sufficient to observe that the fikcts here proved, 
and summed up by the Sheriff-Substitute, appear to the 
Sheriff to establish the liability of the defender for damages 
on account of a breach of promisei express or implied. 

Act. J. M. Tatlob. Alt W. D. Hall. 



9th August, 1860. 

SHERIFF COUBT, ROSS-SHIRE. 

(Mb Sheriff Caxebon.) 



John Gollak v. H. M. Fraser, Inspector of ICiiiearnan. 

Poor Law Amendment Act, 8 & 9 Vict. cap. 88 — 
Relief— Refasal of— Imbecile and Impotent. — Relief 
refused to an able-bodied man, usually well en\ployed^ 
who had applied therefor on account of a daughter 
aged nineteen, who had been from her birth imbecile^ 
impotent^ and nearly blind. 

This was an application under the Poor Law Amendment 
Act, 8 & 9 Vict. cap. 83. It appeared that GolUn 
occupied and laboured a small croft in the parish of 
Killeaman, in that part of the county of Ross called 
the Black Isle — that he was besides a day labourer, and 
was occasionally employed as a gardener. He has a wife, 
a boy, aged five years, and a daughter, aged nineteen, 
the subject or cause of the present application. She was 
described in the application and subsequent statement of 
facts as imbecile, though not dangerous — ^unable to help 
herself— confined constantly to bed, and nearly blind. 
Gollan applied for relief, not for himself, but for his 
daughter, alleging that though willing, he was imable 
to support his child without assistance, but the inspector 
refused. Gollan then applied to the Sheriif-Substitute 
of Ross, at Diugwall, who ordained the inspector to give 
in a statement of his reasons for refusal. In that state- 
ment the inspector set forth (1), That Isabella GoUan, 
the daughter, is not in destitute circumstances; (2)» 
^at she is living in family with her father, who is able 
to support her, being an able-bodied man, in constant 
employment, and in receipt of good wages; and (8), 
That Gollan was legally bound to support Jiis daughter. 
The Sheriff- Substitute then pronounced the following 
Interlocutor: — 

The SherifiT-Substitute having heard parties* procurators, and 
considered the closed record and whole process, Finds, in point 
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of fibcfc, (Itt), that laabellA GolUn, In whose behalf the present 
apptication has been presented by John Gollan her father, is 
aboat nineteen years of age, and weak in mind and body. 
(2d), that she lives in family with her father and mother, and 
that the family consists of the parents, Isabella Gollan herself, 
and a son, a child of the age of abont five years; and (3d), 
that John Gollan the fottier, is a crofter and able-bodied, and 
woria occasionally as a gardener, and has fair employment 
and wages: Finds, in point of law, that in these drcumstances 
he is not entitled to parochial relief for his daughter. There* 
fore refuses tiie present application and assoilziee the Inspector, 
but finds no expenses due. 

KoT£. — ^The applicant may have a hard struggle to support 
his family, seeing that his daughter is in a condition which in* 
capacitates her for doing any tluug for herself, and even renders 
necessary Uie constant attention and care of her mother. If 
she were a lunatic, properly so called, and dangerous, she would 
have to be placed in an asylum, in which case the father would 
probably have to be relieved by the parish of the burden of 
her support; but as ho is able-bodied, and his daughter, who is 
harmless though helpless, lives in family with Imn, his claim 
to relief cannot be sustuned consistently with our law, as in- 
terpreted by the House of Lords in the case of ifTear ▼. 
Lindtay, 26th of March, 1852; McQueen's BeporU. 

To this Interlocutor the Sheriff (Mr A. S. Cook) ad- 
hered. 
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25th August, 1860. 

SHERIFF OOUBT, PEBTHSHIBE. 

(MrSHKBiFF Babclat.) 



KoTBS— Thi Bbitish LuTEir Co., V. John Thomboh. 

Query. — Can a proeett in the Sheriff Covri, after the lapn of 
tix moiUht, he revived of content ? 

This case was instituted in February, 1869. At the first 
calling on the 11th of that month, a full record was ordered. 
Gondesoendenoe and defences were lodged, and an order for 
revisal was given on 31st March of the same year. Ko 
further step was taken in the case until after the lapse of 
twelvemonths, when on 8d July, 1860^ the parties offered a 
joint minute consenting that the process be held as revived, 
and proceeded in as if it had never lapsed. 

The question is whether, under the Sheriff Court Act, 16 
and 17 Vict., cap. 80, section 15, a lapsed action can, at any 
time, be revived of consent of parties ? 

The question is one of difficulty, and weighty arguments 
offer themselves on both ndes. 

It was stated to the Sheriff-Substitute that such procedure 
is common in the Sheriff Courts of Kinross and Clackmannan. 
The Sheriff-Substitute entertains very high respect for the 
Sheriff and the Substitutes of these counties, but he thought it 
right to inquire what was the practice and views entertained 
in the Sheriff Court at Glasgow, with its extensive range of 
bumness. He found that the practice and opinions ezistiug in 
that quarter were adverse to such procedure. 

At first, the Sheriff-Substitute was inclined to entertain the 
consent, but with some hesitation, and chiefly in deference to 
the Glasgow practice, ho has come to the conclusbn that the 
safest course, and what is most beneficial for the right admi- 
nistration of justice, is to refuse to receive the li^ute, and 
therefore these notes form no part of the process. 

As a general rule no consent in criminal causes can be 
allowed to set aside the forms of judicial procedure, because 
tlie public interest and safety are concerned in sustaining these 
forms in all their integrity. On the other hand, in civil suits 
consent of the parties to the cause are of every day's recurrence 
in aU minor matters, as tiie consequences do not extend beyond 



the parties themselves; nevertheless, there are matters dvil 
to which such consent cannot extend. Ko consent would 
confer on a judge jurisdiction which is not constitutionally 
inherent in his ofiioe--such as a Sheriff judging in matrimonial 
and other causes privative to the supreme civil tribunal 

Previous to the recent Act, processes at law lapsed or aa it 
was technically called, fell adeep on the running of year and day 
without any judicial step being taken therein. After this a 
new summons, named firom its peculiar function a '' wakening,** 
was necessary to set the somnolent cause' in action. But 
this secondary action was rendered unnecessary where parties 
consented to the process being wakened. To this consent, 
however, there might be a limit After forty years, it is nut 
thought that such consent would avail to re\ive a prooeM. 

The last Sheriff Court Act has for its preamble, <<to faeiiiiaie 
procedure in the Sheriff Courts in Scotland, and to make fiv- 
ther provision for the cheap and speedy administration of 
justice in the said Courts.** 

The 15th Section introduces a new pohit hi the process 
before Sherifib. It dedares that, "where in any cause neither 
of the parties thereto shall, during the period of three conse- 
cutive months, have taken any proceeding therein, the action 
shall at the expiration of that period stand dismissed, without 
prejudice, nevertheless, to either of the parties, within three 
months after the exinration of such first period of three months, 
BUT hot thebiavtib, to revive the said action on ehewing 
good eante to the eaiiif action of the Sheriff why no procedwrt 
had taken place iherein, or upon payment to the other party of 
the preceding expenses incurred in the cause, whereupon such 
action shall be revived and proceeded with in ordinary form, 
with power to the Sheriff if he shall see fit, to disallow such 
expenses or any part thereof in the accoimts of the agent of 
either party against his dient: Provided always, that nothing 
herein contained shall apply to cases in which the right under 
such action has been acquired by a third party by death or 
otherwise within such period of six months.** 

It will be observed that at the lapse of the first term of three 
months, the action is hdd "ae ditmiued,'* not adeep. But 
that within a second term of three months, "but not thereafter^ 
the action may be revived not of consent, but on cause shewn 
"to the satisfaction of the Sheriff why no procedure had taken 
place.** If consent be su£Sdent after the mx months, much 
more must such consent be allowed vfiOiin the second term of 
three months. But it is believed that in no Sheriff Court has 
such consent been allowed to satisfy the requirements of the 
statute. A reason must be assigned and set forth in the inter- 
locutor of revival 
It may be plaunbly argued that, the clause is entirely oon- 



ceived as between the parties in opposition, and does not pre- 
clude parties mutuxdly consenting at any time to the action 
being revived. Beference may be made to the previous 
practice of wakening a process, any time within forty years. 
There is, howevOT, this obvious distinction. Under the former 
practice, the action was only asle^ and could quite naturaUy 
be atooJktf from its dumber. Now the action is dtsmiseed — 
dead and gone — and therefore can only be revived or brought 
to life once more, by no means other than what the statute 
which slew the suit has itself provided for the resurrection of 
the slain. 

^yhat at one time weighed much with the Sheriff-Substitute, 
was that the action under the 15th section stands as ditmined; 
now supposing it had been not eo ipto, but judicially dismissed 
on default of some requirement of procedure, it is not easy to 
perceive why such disnussal might not be passed from by the 
defender, and his consent alone be suffident to restore the case 
to its previous state. The answer, however, to this, rests in 
the express words of the statute, that there is only one mode 
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of overooming the statatory dismissal, and that within tho 
term of six months, "and noi afterwartU.** Suppose the statate 
had prosenred the fonner term of year and day, and enacted 
that thereafter the process shonUl not by any means be awoke 
— ^no consent could have prevailed over such enactment. Much 
strongw is the dauae which dedaros the process oat of Court 
or dead, and only capable of being called back to judicial life 
within six months from its last symptom of vitality, and "not 
thereafta'" 

The framers of the statute were quite aware of the power of 
consent to obviate penalties and forfeitures, and in several sec- 
tions made provision accordingly. (See sections Gth, 23d and 
25th.) The absence of such provision for consent, in section 
16th, establishes that such consent was inadmissible in the 
circumstances therein provided for. 

It is of great consequence for the public interests, and 
so to carry out the intention of the legislature, that lawsuits 
should not be protracted to undue length, or, as once was tho 
fact, left as an inheritance of evil to children's children, that 
hotk parties should be compelled to proceed to make an end 
of their strife. Where tins cannot be defeated by consent 
there wiU exist no cause of complaint for refusal of consent, or 
ground of gratitude and expectation of return by its being 
granted, and thus the object of the L^islature is made inde- 
pendent of the courtesy or tho reverse of litigants. 

There is no law, however striogent, but which may be avoided, 
and the more stringent, the greater desire and temptntion for 
escape. Though a new summons may be necessaiy, it is not 
thought that parties could bo prevented by minute of consent, 
agreeing to the record and whole proceedings in the fonner 
disnussed action, being hold as repeated under the new action, 
and forming its record. 



25tu August, 18G0. 

SnERIFF COUllT, PBRTHSHIliE. 

(Mb SuKRiFF Barclay.) 



CiiABLEs McGregor, v. Thk Scottish Midlajtd 
Junction Railway Company. 

Contract of hire, special — ^Railway Company. — Cattle 
were (hUvertd and received at a Railway Station^ for 
transit to EdinhuryU, The person delivering sif/ned a 
contract, in which it was stipulated^ that the Company 
^^are not to he held responsible for carriage or delivery 
witlnn any certain or definite time, nor in time for any 
particular markct,^^ — Ileldj that tJie stipulation was 
reasonable, and as neiHier culpa nor undue delay had 
been proved against Hie defenders, action dismissed. 

The pursuer sued the Scottish Midland Junction Rail- 
way Company for £25 damages for detention of thirteen 
cattle received at Blairgowrie on 8th April, 1856, to 
be carried to Edinburgh by the train leaving at 1-10 
F.M.; whereby they did not reach their destination till 10 
A.M. of the 9th April, and were much injured by the 
delay. The defenders admitted receipt of the cattle, but 
denied liability, alleging that, owing to the uncertainty 
of transit, especially over other lines, where tho defenders 
have no control, they expressly stipulated, and the pur- 
suer subscribed the ticket or forwarding-note, that the 
defenders should not be responsible for carriage or delivery 
within aoy certain or definite time, nor in time for any 



particular market. Farther, that there was no undue 
delay, the train having arrived at Edinburgh about the 
usual time. The defenders, besides, pled, that the pur- 
suer had not set forth any relevant or sufficient grounds 
of action; more particularly, there was no statement 
relevant to infer liability against the defenders for the 
default of another company, and the alleged delay having 
occurred on anotlier line, no liability attached to the de- 
fenders. The Sheriff-Substitute allowed proofs to both 
parties before answer; and having heard them on the 
proofs, he 

Finds that the pursuer has not, under his libel and record, 
proved such facts and circumstances as to render the defenders 
liable for the damages claimed. Therefore, assoilzies the de- 
fenders from the conclusions of the summons, finds the pursuer 
liable in expenses. 

And he added the following Note: — 

The defenders' procurator urged a variety of pleas more at 
less formidable against tho pursuer's claim. In the first place, 
reference was mi^e to the authority of an English case — ^White 
against the Great Western Railway Company, 26th February, 
1857, 20 Law Jounud., 158, and cases therein cited. Under 
these authorities, it was maintained that the pursuer directed 
his action against the defenders at conunon law; whereas it has 
turned out, in the course of the process, that there was a special 
contract for hire entered into between tiie parties. The Sheriff^ 
Substitute would not like to place his decirion on the English 
authorities, seeing that they avowedly proceeded on a point of 
special pleading. Nevertheless, there are similar principles in 
the formula of Scotch law, such as, that a record mconsistent 
with its initiatory summons cannot be sent to probation, and 
that probation contradictory of either cannot warrant a decree 
in favour of tho pursuer of such action. In the present case, 
the libel is in general terms. The sole evidence of the oon* 
tract was in the hands of the defender, and formed the ground 
of defence, so as to elide the action. It was not necessary for 
the pursuer to found on its terms to support his claim, whi^ 
eodsted at common law ; but it rested with the defender to 
found on the special contract so as to avoid the common law 
liability. 

The defenders' procurator next argued that the pursuer^s 
dum was laid solely on injury to the pursuer's cattie by 
dday, and loss of the maiket of the day on which they 
ought timeously to have been delivered; whereas, it turned 
out in the evidence that the cattie were nowise injured farther 
than what is customaiy, and which a few hours* rest might 
have done away with ; and that the real cause of damage was 
the expense of keeping the cattle in the interval between that 
and the next weekly market, and the fall in the price of cattie 
between these days. The Sheriff-Substitute is of opinion that 
this objection is by far too technical, and that- the libel is 
sufficientiy comprehcnnive to embrace the claim as laid in the 
record. At common law, a railway company, acting as com- 
mon carriers, receiving cattie or other goods, are bound to for- 
ward them without undue delay ; but there does not exist, as 
between them and the public, what is held to be an implied 
contract, such as exists with passengers' trains. These are 
regulated by published time-tables, whereby the company, in 
return for certain hire, agree to start trains at a given hour, 
and to arrive at certain stations, and finally to reach its t«r- 
minus at a given time. If, in such circumsttmoes, a passenger 
can show, that, relying upon the times so published, he has 
suffered damage by miscarriage in pu-rormanoe, he is entitied 
to recover that damage, unless the company can show that tho 
delay was oocosioned by circumstances over which they had 
no control. But with reference to tho transit of goods, the 
law, of necessity, cannot be so stringent. There is in that 
branch of business no publication of trains^ so as to form an 
implied contract between the public and the company. Printed 
time-tables for goods trains are issued for the direction of the 
servants of the company and for their sole use, and which the 
public have no right to seo or rely upon. A person sending 
goods must make the necessary inquiries, and calculate, by 
sending his articles, with such a mai^ of time as may best 
insure their arrivaL The liability on the company seems to 
amount to no nore than that eaoh person's gooos shall b« tm\ 
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in the ordinary way, and witboat any culpable negliffenoe or 
delay on their rente. It Ib uot sulficient that a party has been 
in the practice of sending goods at a particular time and day, 
and found that Utiej generally arrived at the point of destina- 
tion at the time which beet suited his purpose, to hold that 
this practice amounted to an implied guarantee that such was 
always to be tho case. A sender of goods of a description 
which required exxtctuess of delivery, should always leave such 
a margin as may meet any contingent that may arise in the 
ordinary management of a railway. It in uot to be supposed 
that a B[)ecial train is to be despatched with each sender's 
goods immediately after they are sent for transmission. But 
should the company omit to send goods by the goods train 
despatched next after receiving a person's property, or, in the 
transit, should carelessly leave them l^ the way, so that the 
goods of other people, received at the same time or afterwards, 
arrived before such person's property, there would be a case of 
damages arising from cvdpa, which it would require a very 
strong special agreement to avoid, if it could at all be avoided. 
The special agreements pled in defence forms No. 34 of the 
book No. 8 and 64 of process. The pursuer, as sender, thereby 
expressly agreed to the condition mode by the company that 
they (the compony) "are not to be held responsible for 
carriage or delivery within any certain or definite time, nor 
in time for any particular market." The above forms part of 
the contract of parties so fiur as regards risk, and appears 
abundantly clear. Under the Railway and Canal Traffic Act, 
such stipulation has been held reasonable — vide White a{/ainit 
the Great Western Railway supra. As to tho merits, even 
without the special contract the pursuer's case would be narrow. 
There is a conflict of evidence as to the precise hour when the 
cattle should have arrived and actually arrived at the Hay- 
market, Edinburgh, the usual place for delivery. But in the 
first place, it appears in evidence that although they had arrived 
at the usual time, there would have been but brief space for 
the rest necessary for their healthy appearance in tiie market- 
stance at the opening of tho market. In the next place, if 
there was a mistake as to tlie cattle being sent first to a wrong 
place, and then re-scnt to tho right station, when no one was 
there presoit to receive them, this would Iiave been prevented 
by a person being in the charge of the cattle, as is stipulated 
by another clause of the special contract. In the third place, 
the delay occasioned by the lifting of the rails was one 
essential to the safety of the cattle; and the attempt to show 
that there was a farther delay by iiisutKcdcuc}' of fuel (which 
would indeed have boon a relev.mt charge against the com- 
pany) has not been proved. Finidly, although the pursuer 
nad succeeded in establishing the defenders' liability, the 
amount of damage claimed is not substantiated. 

The pursuer appealed, and lodged a reclaiming petition, 
but the Sheriif adhered. 

Act. JxyiKS Wastox, Coupar-Augus. 
Alt. J. & J. MlLLEB, Pcrtli. 



27th August, 1860. 

SHERHPF SMALL DEBT COURT, GLASGOW. 

(Mr SHEWFi- Stbatueun.) 



Alexander Cormack v. Tuk Eoixuurgii & Glasoow 

Railway Company. 

Railway Company — Public Carrier — ^Through Contract 
— Culpa — Privity of Contract. — Goo(h delivered at 
the K station of the A Jtail'cay, addressed to a party in 
Gf which rcfjuired that the tjoods should pass over the 
B i* C Itailtcays; and the C llaiUcay Couipauy having 
failed tiiaeoushj to dclicev^ whereby the market for the 
goods icas lost^ — Held (1) That the consigner of goods 
has his election, v:hether he shall sue the wrong-doer or 
the party with whom he has contracted; (2) That there 
was a through contract; (3) That the C Railway was 
gtiUty o/ culpa, and was liahUs in the damage sustained. 



On tho afternoon of Friday, the 7tb October last, the 
parsoer, Cormack, delivered at the Kilconquhar Station 
of the East of Fife liailway Company, eleven boxes of 
fresh fish, addressed to his agents, Messrs Walker & Co., 
fish salesmen in Gla<«gow, with instractions to despatch 
them by the train leaving that station on the same even- 
ing at 27 minutes past 6. Tho fish were intended for 
the next niorniDg's Glasgow market, which was to be 
held between the hours of 8 and 10 o^clock. With the 
boxes there was delivered to the station master a "for- 
warding note,*' signed by the pursuer, directing the fish 
to be forwarded by rail to Glasgow, and to be delivered 
there to AValker & Co., where, ako, it was stated the 
carriage charges were to be payable. The boxes were 
placed on "through tracks" from Kilconquhar, and in- 
YOiced by the station master to the Sighthill goods station 
of the Edinburgh and Ghisgow Railway Company, and 
were despatched by the said train. On preyious occasions 
the pursuer sent fresh fish to Glasgow by that train, in- 
tended for the following morning's market, and these 
were always delivered in siifficient time. But the boxes 
of fish now in question not only were not delivered in 
Glasgow in time for the market on the morning of Sat- 
urday, 8th October, but were not received by the con- 
signees till seven o^clock in the eveniug of that day. The 
fish, if in time for the market, would have brought 37s 6d 
each box, but they were sold immediately after arrival 
at 12s, being tho highest price which could be procured, 
the retailers having generally been supplied for that even- 
ing's consumpt, and the fish would have been unsaleable 
if kept till the market on Monday. The pursuer has re- 
stricted his claim for loss to 18s a box, or in all to £9 18s. 
No evidence has been led to account for the delay, nor 
where it occurred. The fish in their transit passed from 
the East of Fife Railway to the railway belonging to or 
wrought by the Scottish Central Railway Company, and 
thence to the Edinburgh and Glasgow Railway, by which 
last the goods reached Glasgow. It is proved that there 
is no "through" arrangement between the East of Fife 
and tho other railways for the c£irriage of fish, but there 
are "through" rates fixed, and in these the several rail- 
ways particijiate. Tho piirsuer, as the sender and owner 
of the fish, claims damages from the Scottish Central and 
the Edinburgh and Glasgow Railway Company, on the 
ground that one or other of them "failed or neglected to 
deliver in tciins of contract and agreement tacit or im- 
plied, or at least failed duly and timcously*' to deliver 
tho fish entrusted to them by the pursuer "or others for 
liim." No attempt was made to prove that tho Scottish 
Central Railway Company failed timeously to carry and 
forward tho fish; and the pmsuer did not press his case 
against these defenders, but against the Edinburgh and 
Glasgow Railway Company, into whose liands the fish 
last came, and who were tho parties that gave delivery, 
and as the wrong-doers, the pursuer urged his demand. 
In defence, and from the facts as proved, the fallowing 
pleas were maintained: — (1), That tho Edinburgh and 
Glasgow Railway Company entered into no contract with 
the pursuer, cither to carry or to deliver the fish. That 
the contract was made with the East of Fife Railway 
Company, who undertook the transit through to Glas- 
gow; and that if there be liability at all, that company, 
and no other, is answerable for any uudae delay in the 
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delivery; (2), That even if by implication it could be 
held that the Edinburgh and Glasgow Rdlway Company 
did contract, that at least they did not contract to de- 
liver the fish on the 8th of October at any particolar hoar, 
or to suit the Glasgow market, and that, when delivery 
was given, there was no undue delay on their part. The 
pursuer controverted both pleas, and contended that the 
circumstances jMroved did not establish a through contract 
with the Fife Bailway Company, but that, even if they 
did, he was entitled, notwithstanding, to elect to seek 
his remedy from any of the intermediate railway com- 
panies by whose facdt he could instruct that the injury 
sought to be repaired had been done; and with respect 
to the second defence, the pursuer contended that the 
previous course of dealings with railways which he had 
established for the transmission of his fish to Glasgow, 
made an effectual agreement by which they wore bound 
to carry and deliver the fish in dispute no later than had 
been done on former similar occasions. 

Having thus stated the facts of the case and the pleas 
of parties, the Sheriff then delivered the following judg- 
ment: — 

I am of opinion that the &cts eBtabliafaed constitate a 
through contract betwaen the punaor and the East of Fife 
Bailway Company. Now, where silch a contract has been 
proved, I do not think that there can be any doubt that the 
railway company is liable to repair to the owner whatever 
damages may be soffered by late deUvery or injary in transit, 
althoagh the faolfc should be that of another railway company, 
by whose ulterior line the goods had been forwarded. This 
liability is plaiuly implied in a through contract, because all 
other lines of railway beyond the fint, arc, as in a question 
vdth the owner, the mere agents or servantd of the contracting 
company, and the benefit to the public of through contracts is 
in one respect very comiideraUe, and could be easily so demon- 
strated. But when no Huoh contract has been made, the law 
of Scotland is that, ''if the ioumey is to be completed by an 
independent carrier, then delivery of the goods to that earlier, 
or to persons empowowd to act as his agents or servants in 
taking ddivery of goods, will diixsharge the original carrier.'" 
(1 BdCi Cowl, 5th ed., p. 465; JBeWt PrineipleSf 4th ed., sec. 
108; Dennistoun v. IJarknesa, 15th January, 1791; Clerk BdPs 
eata, p. 200; Wilton iCr Co. v. Seott, 10th January, 1797; 
Hwn^n JDceinont, p. 302; Chapel v. Hunter, 2!)th November, 
1797; JIwn?t Deemmu, p. 312; Weir v. J/'/toie, 18th Dec, 
1708; Htane^t Decisiont, p. 304; M'Kenzic v. Ilovne, 25th June, 
1802; ffume*8 Deeinona, p. 812; £ain v. JBowetf <& Sont, 17th 
May, 1821; 1 ISkaw p. 11.) This would appear slso to be the 
law in England. {ChiUy and Temple on Carriert, pp. 86-7; 
Angel on Carrierif sec. 06; Oartide v. Trent Navigation Com/' 
pony, 4th term, rep. 581; Cainu v. Itahina, 8, Meeaon and 
Weitby, p. 258; Story on JBailmente, 6th ed., sec. 538.) Where, 
then, tiiere ii no through contract, and goods come to be finally 
delivered by the last carrier, and are found to be in a damaged 
condition, mspntes are continual about who is the carrier at 
fisnlt. Certainly the delivering carrier must show that he has 
diachaiged his duty, by canyinff and giving delivery, in the 
like condition as he had received the goods; and if he does so 
he wQl be free from liability, and the owner must institute an 
inquiry on what part of the journey the goods were damsged, 
and in whose hands, before he will be enabled to seek redress. 
He will "usually be in a state of invincible ignorance 
upon this point, and aU parties capable of giving him infor- 
mation wiU be Interested to withhold it or to mislead" — per 
Moron Martin^ in Bristol and Jixeter Railway Company v. 
CoUine, 1850; 7 ClarVs Hwm of Lwdi Caeet, p. 227. The 
owner may require to run the gauntlet of prosecution against 
more than one carrier before tilie culpable party will l^ dis- 
covered. Convenience, therefore, points to through contracts 
as those which will obviate this state of matters, the first 
carriers being always liable to repair the injury. There may, 
however, sometimes be diversity of opinion as to what facts 
ooastltnto a through oontraot. In nine cases out of ten, 
lailwa/ oompanitt will &ot QiontMieously deliver to the 



senders of goods destined to places beyond their lines written 
or printed notes undertaking responsibility throughout the 
entire journey. On the contrary, experience proves how apt 
they are, by such notes and receipts, to attempt a limitation 
oftheUaUUties which, as public carriers, they are bound to 
assume. Just as rarely will the senders of goods be found 
prudent enough to have exacted such a receipt as will prove 
the contract. In each instance, therefore, the circumstances 
must be stated and proved on which the senders and carriers 
respectively rely, as showing the true nature of the contract, 
which their conflicting descriptions would render it otherwise 
impossible to discover. It appears that of late years the 
English Judges have ruled that where a common carrier takes 
into his care goods directed to a particular place, and does not 
by positive agreement limit his responsibility only to a portion 
of the distance, that will amount to an undertaking on his 
part to carry to the place for which tho goods were intended, 
although that place should be beyond the limits within which 
the carrier in general professed to prosecute his trade of a 
carrier.— TFofson v. Ambergate, die,. Railway, 15 Bng, Jwritt, 
448; SeoUhom v. Saviih l^tafford Railway Company, 8 -&«*., 
841; per Raron Park, in Johnaon v. Midland Railway, 4 
Exeh., 887; Wilby v. The Weat Cornwall Railway Company, 
27 law Jowmal Rep., Exek., 181; Mytton v. The Midland 
Railway Company, 28 law Journal Rep,, Ext^, 885; BrittU 
and Exeter Railway Company v. CoUina, supra; and Coxon v. 
27ie Great Weatem Railway Company, 10th February, 1860, 
1 Zaw Reporter, p. 442. At first the leaning of the judges 
was to hold receipt of the goods so directed merely as prima 
fade evidence of an undertaking to carry beyond the limits of 
the contracting railway company's line — pet lord Abinger in 
Muadiamp v. Jjancaater <fe Prealon Junction Railway Company, 
8 Meeaon <6 Wclafiy,p, 423— but latterly, as the preceding 
cases show, when carriers accepted goods directed beyond 
their lines, that drcumstanco was held sufficient per M to con- 
stitute a through contract, unless an express agreement to the 
contrary could be established. The reasonableness of arbit- 
rarily establishing such a rule has been controverted in 
America, and, as far as I have been able to discover, no 
authoritathre Scotch decision to the like effect has been pro- 
nounced. It would follow from the English cases that, in 
every instance where goods addressed to a point beyond tho 
line of the fint nulway were received, that railway must be 
held to have undertaken liability for their safe transmission 
and prompt delivery at their ultimate destination. But where 
neither tiie sender of the goods nor the railway company 
meant at the time any such thing, it seems not only unreason- 
able, but unjimt, so to interpret the oontrac^ in case the 
goods being damaged or lost beyond tho contractmg company's 
line, tho senders diose thon to prefer a claim against them« 
Justice Story states that the American rule is, " that if the 
carrier receiving the goods has no connection in business with 
another line, and receives pay for transportation only on his 
own road, he is not liable, in the absence of any^ special con- 
tract, for a loss beyond his own line ; and the simple receipt 
of goods directed to a place beyond the carrier's own line 
does not prima facie create a contract to carry such goods 
to their final destination."— <Sfory on Railmenta, 6th ed., 
p. 521. In Nutting v. Conneelicut River Railroad Company 
(1 Cray, 502), Justice Metcalfe, pronouncing judgnient in a 
case of tho very kind, and referring to the dedaion in the 
English case of Muschamp aupra, said, " We cannot concur 
in the view of the law therein htid down, and we are sustained 
in oar dissent from it by the Court of Errors in New York, 
and by tho Supreme Courts of Vermont and Connecticut." 
Again, in Jamiaon v. The Camden Ja Amboy Railroad Co,, 
in tho District Court of Philadelphia, January, 1856, Justice 
Stroud ruled "that when goods are delivered to a carrier, 
marked for a particular place, but unaccompanied by any 
other directions for their transportation and delivery, such as 
might be iiifen-ed from the marks themselves, the carrier is 
only bound to transport and deliver these, according to the 
established usage of the business in which he is engaged, 
whether that usage were known to the party firom whom they 
were received or not*' Then, r^ening to the leading Kng- 
lish case of Muschamp, the learned Judge said: — " The Court 
disapproved of that decision, and held that to bind a company 
under the circumstances of this case, the burden was upon the 
plaintiff to show a special contract by the company to Oarry 
the goods beyond the terminus of its own railway. Finally, 
Justice Ellsworth, in ths Supremo Oourt of New xorki giving 
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jadgment in Hood ▼. The New York dt New Ilaven Railroad 
Company f obserred, that if the Englidi cases estobliah the 
rule "that a railroad company, b^ receiving freight at its 
depot, became responsible to carry it as it were by guaranty 
or insurance to the place of destination at any dirtance from 
the road — and that this is an inference which cannot be dis- 
proyed by showing the fiscts, we are not prepared to give it 
our aasent" In the Scotch case, DennitUm v. Ilnrkneu, tupra, 
the goods were addressed to consignees in Manchester, and 
received at Glasgow by the defender, a common cairier between 
Glasgow and Carlisle, but he having safely delivered them at 
his own terminus to the carrier between Carlisle A; Manchester, 
in continuation of the journey, the defender was fbund exempt 
from liability. Then, it is noteworthy that the English 
dedsions have apparently not been uniform; in Oilbert v. 
DaU, 5tk, Add, v. £Uu, 543, which was an action brought 
for negligence in the loss of goods against the proprietor of a 
fpeneral booking office for the transmission of parcels by coach. 
It was held insufficient to prove that the goods never reached 
their destination. Justice Coleridge there says: — "Suppose 
goods were left with a carrier to be taken by him to York, 
and from thence forwarded to Edinburgh, would it be suffi- 
cient in an action against him for n^ligence to show that 
the goods did not reach Edinburgh?" Upeton ▼. Stark, 
2, Car. V. Payne, 598, resulted in a similar manner. The 
name of the defendant was over the door of a booking house 
for coaches and waggons in Piccadilly, with the words, 
** Conveyances to all parts of the world," followed by a list 
of places, amongst which was Windsor, yet it was held that 
proof of the booking at that office of a box directed to 
Windsor, which did not reach its destination, was not suffi- 
cient to make the defendant responsible. And again, the 
decision in the case of the Bristol and Exeter Boilway Com- 
pany V. Collins, which is among the most recent^ having 
been determined lately in the Hoose of Lmds, was not 
unanimous, four out of nine judges having dissented. On 
the whole, thereforo, I am of opiidon that the mere receiving 
of goods b;jr a railway company, directed to a place beyond its 
own carrying limits, is not by itself conclusive evidence of a 
through contract, but ought to be fortified by other circum- 
stances, sufficient to warrant the reasonable inference that, at 
the time, the parties so meant to contract. In the case before 
me, I hold that a through contract has been established (1) 
by the previous course of dealing between the parties; (2) by 
the terms of the forwarding note which the pursuer gave, and 
the Fife Railway station-master received, directing delivery 
to be made to the consignees in Glasgow, where it was stipu- 
lated the whole freight was to be paid; (3) by the goods being 
placed at Kiloonqohar on through trucks, and by the station- 
master invoicing them thence direct to the Sighthill Station 
of the Edinburgh and Glasgow Railway: and, last of all, by 
the goods having been at first received by the Fife BaUway 
Company, addressed beyond their line, without any limitation 
of responsibility to their own railway. But I think that this 
conclusion does not decide the case; and there still lies near 
the surface another important question which demands con- 
ridoration. The pursuer has pled that if it should appear 
that a through contract had been made with the Fife Bail- 
way, and by which that company became liable to repair loss; 
yet if the defenders, the Edinburgh and Glasgow Bailway 
Company, were the parties culpable, that the pursuer has it 
in his option to waive his remedy against the Fife Railway, 
and to claim redress directly from the wrong'doers. This 
position deserves examination, and there appear strong rea- 
sons for believing it sound. When a through contract for the 
oarriftgo of goods has been made out, it is customary to ascribe 
the sharo which other railways have in continuing the transit 
to agency; that is, the middle and ultimate railway companies 
are the agents of the first or contracting company, for the 
purpose of completing the journey and delivering the goods. 
If that be so, then any of the companies who are guUty of 
neglect, and so entail liability on the first company, are 
bound in relief in anv view to the contracting company, 
made liable through the fault of the other; in short, that 
the company doing the injury is bound to atone for it. But 
why may not the injured party receive the atonement 
directly from the party bound to make it? The answer 
usually given to tnat question is, that between the owner 
of the goods and such culpable railway company there has 
been no " privity of contract.** It is on this ground that in 
IkigUod actiott lies alono iigaintt that compimy with whom 



the contract was made, and not agidnst a diffiwent company 
who did the wrongful act—vtde Mytton v. the Midland Rail- 
way Company; Brittol and Exeter Railway Company ▼. Col- 
line; and Coxon ▼. the Great Weitem Railway Company— 
above dted. The application of this rule would, in my appre- 
hension, exdode well-established prindpleB <A Scotch law, 
and lead to intolerable hardship on the public. I acknow- 
ledge the justice of the rule which attaches liability to the 
original railway company in a through contract, and recognise 
its convenience and advantages; these will be felt in every 
instance where the owners of goods iigured or delayed cannot 
discover to which of the several carriers blame has been attri- 
butable. Buty in general, tins convenience and advantage will 
be felt by the sender of the goods, if he be also the owner, and 
the party on whom the risk of the joumqr faUs; because the 
domicile of the sender and of the contracting railway company 
being probably the same, the remedy will be found quite at 
hand. Suppose, however, that a provincial trader has been in 
London making purchases, and iuU despatched the goods to his 
address; or, as often happens in commerdal contracts, that the 
seller and sender delivers the goods at the first railway station, 
addressed to the conrignee, and at the risk of the latter, in 
both circumstances a dififerent efiect would be pfrodnced. 
Action can be sustained only at the instance of the owner of 
the goods, he at whose risk they have been carried, and to 
whose prejudice, in case of negligence or injury, the carriers 
have acted. If the rule adopted in England was punned, it 
would happen that the wronged owner must seek his redress 
at the hands of the distant original contracting railway com- 
pany, passing over that carrier who did the wrongful act, even 
if he could be prosecuted at the injured party's very door. In 
some views, that might be no remedy which was to be pur- 
chased at so much inconvenience and expense; and if the dums 
were small, that remedy would never be attempted; benoe it 
ii that railways companies have so anxiously pressed tbe rule of 
through contracts, by which means and in such droumstances 
direct redress would not be found. Among themsdves, as has 
been stated, the railway at fault will always be bound to relieve 
the through contracting company, so that the carrien are ex- 
posed to no hardship if bound to answer to the person injured; 
the relief may as wdl be alforded to him as to another railway 
company. But towards the public the indiscriminate denial of 
redress, except from the first contracting railway would be 
tantamount to a refusal of justice. Because of this apparenUy 
injurious result, I think it necessary to examine tbe gioonds 
on which the English rule has been rested, and whether in its 
application to Scotch law there is corresponding prindple. It 
is said that no other company is liable but the bompauy to 
whom the goods were first delivered, and with whom the con- 
tract for the carriage was made; in short, that other companies 
auxiliary to tbe transit, and who may commit the wrong, are 
not liable to the owner, because with these companies there 
was no "privity of contract." Now, this expression "privity 
of contract" is purdy a graft from English law technology, and 
the exotic has beeu oftener than once disapprovingly com- 
mented on when employed in tbe discussion of Scotch cases. As 
ordinarily und&nUjod it means this, that the parties iu the suit 
did not by themsdves, or others for them, enter into an agree- 
ment. But if the phrase means that a railway company engaged 
in carrying goods is not bound to indemnify the owner for a 
wrong done by that company in the prosecution of its business, 
because the goods were first delivered to another company, then, 
as appears to me, the prindple of privity of contract^ in such cir- 
cumstances, has no i)lace in the law of Scotland. There are many 
instances in the range of our law where a party is dvUly bound 
to redress an injury though the wrong-doer had made no 
contmct, and of this I propose to give an instance and dto 
authority. The canon applicable to cases of this dasa is wdl 
put by Professor BelL "Wherever there is faolt^" my this 
eminent writer, "the great rule is that he by whose fiuilt or 
neglect loss has arisen is liable for the consc g n e a c es." /Viit- 
cipUi, sec. 232, 5th Ed. It does not follow that the iinmodi- 
ate wrong-doer is solely res|K>nsible, but he is in general liablo 
himsdf, whoever dse may be alno liable vrith him. A fiumliar 
illustration of this occurs in ti.e relation of master and ser- 
vant. If a master has contracted to perform some doty for 
an employer, which he delegates to a servant, and tbe servant 
in the performance culpably injures the proiterty of his 
master's employer, a remedy will lie against both the master 
and servant to repair the loss. MPs PrinciMa^ sec. 547 and 
2081] 2, fVafci**! Jhmt M, p, m. la omw oC cvt/itk 
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there ie a joint and also a Mvenl liability, which entitles the 
aggrieved party to elect to claim redreas from all, or any one 
of those bound to repair it. £eira Prineijilft, sec. 550; Ei'de. 
ill. 110. Kow in the case which I have stated by way of il- 
lustration, there was no "privity of contract ** between the 
person prejudiced and the servant who was to blame. Still 
the servant became personally answerable under the great 
role above noticed, that having committed the injury cul- 
pably, he was bound personally to make reparation. Similar 
illustrations might be multiplied. It is true the rule results 
from ddictt or quoH deliett, and it was said that the daxm 
made in this action arises ex e<mtraeiu, and that to it and 
similar cases a different rule applied. But in the delivery of 
goods, carelessness or undue delay on the part of carriers, are 
Ui the estimation of law construAi to be acta arising ex qumi 
delicto. 1 JBeWt Com,, p. 466, 5th ed.; indeed the Edict 
Kant» Caupones Stabularii was founded expressly in pre- 
sumptions of delict. In the Institutes of Justinian, L. iv. tit. 
5 and 8, the law is thus stated :^~" Item ezercitor navis aut 
caupones, aut stabularii de damno, aut fnrto quod in navi, aut 
cupona aut stabulo £ftctum erit, quasi ex maleficio teneri vide- 
tur; si mode ipsius nullum est maleficium, sed alicujus eorum, 
quorum opera navem, aut cauponam, aut stabulum, exercet." 
!::ee also, Dig. L. xliv. tit. 7, §5. 2 JHdtton on Svidfnee, p. 
764, §1509. Considered, therefore, in the light of quari deliett, 
the n^Hgence of carriers in failing to deliver goods, and so 
cauring injures exposes each wrong-doer among them to the 
obligation of repairinff the injury, whether the goods came 
directly into his hands from the owner, or that he received 
them trom another carrier to carry and deliver, in the ordinary 
prosecution of their business. The question how hi the 
carrier committing the wrongful act was liable to repair the 
loss, as well as the contracting carrier, may be put in another 
view than that arising from delict, and it is this — that as the 
three railway companies employed in transporting the pursuer's 
goods shared ratably in the freight, which was collected in one 
sum at the end of the journey, there was thereby established a 
ioint adventure or limited partnership among the carriers quoad 
hoe, which entitled the owner to claim his loss firom anyone of the 
companies most accessible. In Muschamp's case before referred 
to, tiie view was suggested by Lord Abinger; in giving judg- 
ment, he expressed himself in these words: — "^Die carriage 
money being one imdivided sum rather supports the inference 
that tdthough these curriers carry only a certain distance with 
their own vehicles, they make suborduiate contracts with the 
other carriers, and are partners inter te as to the carriage 
money." — See also Angel on Oannertf ed. 1840, sec. 93; Story 
on Bailments, 6th ed., sec. 506. Put, therefore, either as a 
question of liability ex delicto, or as one of partnership among 
toe railway companies, I am of opinion that while, on the one 
hand, the Fife Kailway Company, as the direct contracting 
companv for the through journey, is liable to re]>air the loss 
which the pursuer has proved he suffered, still the pursuer's 
remedy is not limited to that company alone, but extends, 
in his option, to the company who did the wrong, and 
probably to any one of the carrying companies participat- 
ing in tne freight. Holding tho pursuer entitled, therefore, 
to enforce his claim against the Edinburgh & Glasgow Railway 
Company because of their neglect timeously to deliver, it still 
remains to be seen whether he has proved that they are in 
tills respect culpable. These defenders have urged that there 
was no understonding to deliver at any particular time, and 
especially tliat there was no obligation to deliver, so as to 
meet the Glasgow market as the pursuer alleges: and even if 
there was, that no proof had been led that the fault of the 
delay rested with them. But it has been seen tliat on former 
occasions the piu'suer's fish, when forwarded by the same 
train, did always arrive, and were delivered in time for the 
early market next morning, and if so, they were equally bound 
Ro to deliver on the occasion in question. It has been decided 
— and the decision commends itself for its l^ooU sense — tliat 
even in cases whero no particulnr time had been fixed upon, 
that a carrier was bound to deliver with reasonable expedition; 
for the duty to deliver within a reasonable time id a term which 
fuUows by l^al implication upou a promi»e or duty to carry 
generally. Angel on Carrietf, sec, 283. But where, by a 
course of previous dealing, a practice of sending and delivering 
was fixed, that practice carriers are bound to adhere to, 
without the necessity of entering on each occasion mto a 
fresh and specific agreement. " Evidence of a specific b.ir- 
gain," says Professor Bell, '' cannot justly be requii-ed on 



each occasion of sending goods by a carrier or travelling in * 
particular coach, provided such specific contract or assent to 
the terms can be established on a previous occasion, It 
will be held that till altered again by specific contract, the 
future employment continues on a footing once acquiesced 
in." — 1 Com., p. 470. The very point arose, and was de- 
cided in the Court of Queen's Bench, in November last, in 
the ease Wren v. The Battem CowUies Railway Company. — 
1 Law Reporter, p. 0. The circumstances were these: — 
The course of conveyance of fish from Yarmouth to Hitchen 
(Herts) was for a fii^ train to leave Yarmouth for Cam- 
bridge, where the Hitchen truck was detadied, and after- 
wards attached to a passenger train, which arrived at 
Hitchen at eight in the morning, in time for the market. 
The railway company charged ''goods fares" for the car- 
riage of the fish, and gave a fresh consignment note, which 
only stipulated for the conveyance within a reasonable time. 
The plaintiff had dealt with the company many times previ- 
ously on this footing, and invariably received his consignments 
of fish at eight o'clock in the morning by a passenger train. 
On the occasion in question, the Hitchen truck was detached 
as formerly at Cambridge, but was not forwarded by the usual 
passenger train to Hitchen, and did not, in fitct, arrive there 
until eleven o'clock in the morning, three hours after the ac- 
customed time, and too late for the market The plaintiff re- 
fused to accept the fish, and the railway company was found 
liable fur their value, on account of tibo delay in delivery. 
The case before me is greatiy more favourable for the pursuer 
than that just recited. Then, as to the Edinbui^h and GbM- 
gow Railway Company's fault, the only proof adduced is, that 
instead of delivery being given at eight o clock in the morning, 
as usual, deUveiy was not made till seven o'clock at night, long 
after the intended market was over. Now, prima faeie, this 
is evidence of neglect on the part of these defenders; and it 
must be borne in mind, where it is shown that the particu- 
lar carrier is the instrument of the wrongful act, that it is 
incumbent on him to prove why he should not be answerable. 
Here, as in a case of ifeliet, and aside firom the plea of partner- 
ship, the Edinburgh and Glasgow Railway Company were 
bound to show that the blame rested on another than them- 
selves. If they had proved when they got delivery of the fish 
from the Scottish Central Railway (the immediate prior 
carriers), and tiiat after obtaining the goods, they lost no time 
in delivering them, then, under this ground of liability, they 
must have been relieved; but that the Edinburgh and Glasgow 
Railway Company did not attempt to do. They found them- 
selves the kite deliverers, and made no effort to excuse or ex- 
plain the act. "In all cases of loss," says Justice Story, ^'it 
seems that the onus probandi is on the carrier to exempt him- 
self from liability, for pi'ima facie the Uw imposes the obliga- 
tion of safety upou him. It will therefore be sufficient |>n'ma 
facie evidence of loss by negligence, that the goods have never 
been delivered to the bailor or his agent, or to the consignee." 
Law of Baiimentt, 6th ed., sec. 529, p. 511-12. The principle 
ruling liability for the loss of goods applies to every other ob- 
ligation which rests on a carrier, and which he is bound to 
implement. The pursuer has therefore proved the timely 
sending of the goodsi, and their late delivery by the Edinburgh 
and Gla;:gow Railway Coropauy, and that company has failed 
to excuse itself, and is, thei-efore, liable fur the neglect and 
late delivery. On the question of damages, it is eptublished 
that loss to an extent excee<ling the sum claimed has been 
sustained; and if the whole loas had been insisted for it must 
have been awarded, the measure of damages being the market 
value of the goods at the time, if lu^t, niul the difference iu 
market worth, whero depreciated l»y late delivery, as in this 
instance — Augcl on Carriers, sec. 482 and sec. 488. I there- 
fore award the sum claimed, and tlie costs of the aclion. I 
have the satisfaction to state that the result thus arrived at, 
and the reasons for deciding as I have done, have the approval 
of the head of this Court, and of the only colleague iu the city 
whom I had the opportunity of consulting at tlie end of last 
week. 
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AUGUST, 1860. 

Alexander Maddntoth, canying on bnaneflB in Glas- 
gow as a leather merchant, under the firm of Alexander 
Mackintosh & Company. First deliveranoe dated 81st 
JoW. J. M. Bobertson, Glasgow, agent. 

I>aTid Walker, builder, Glasgow, and residing at 
Westbank House, Hillhead, Glasgow. First deliveranoe 
dated 1st Aufust. Geo. Yuile Strang, Glasgow, agent. 

Malcolm Henry Smith, ship and insurance agent,. Glas- 
gow. First deliyerance dated 1st August. John Bu- 
chanan, Glasgow, agent. 

Mrs Bethia or mte^ Smith, residing in Strathblonc, 
in the parish of Staratholane, and county of Stirling, mer- 
chant and trader, and widow of the deceased John Smith, 
lately residing in Siarathblane. First deliyerance dated 
19th July. Brodies & Kennedy, W.S., Edinburgh, 
agente. 

Thomas Greenshiolds, cabinet maker and trader, lately 
79 Clerk Street, Edinburgh, now 2 Canning Place, Edin- 
burgh. First deliverance dated 2d August. William 
Wallace, W.S., agent. 

George Cunningham Monteath, accountant and share- 
broker, Glasgow. First deliveranoe dated 21st July. 
M^Clure, Naismith, & Brodie, Glasgow, agents. 

James Aberdein, draper, George Street, Aberdeen. 
First deliverance dated 8d August. James and George 
Collie, Aberdeen, agents. 

William IStowart, farmer, Corshalloch, in the parish of 
Gortly, and county of Aberdeen. First deuverance 
dated Sd August. John Watt, Aberdeen, agent. 

WilUam Suckling Gilman, merchant, Madeira Court, 
Glasgow, Leith Street, Edinburgh, and Pearl Street, 
London, and residing in Glasgow. First deliverance 
dated 4th Aug. W. H. Muir, Sol. S.C, Edinburgh, agent. 

John Allan, grocer and spirit dealer, Inve»eithing. 
First deliverance dated 4th August. Alexander Mac- 
beth, Dunfermline, agent. 

David Breckenrid^e, house factor, sometime residing 
at 89 Bobertson Street, Glasgow, prcBenUy a urisoner in 
the Prison of Glasgow. First deliverance dated 20th 
July. Morrisons & Anderson, Glasgow, agents. 

William Urquhart, grocer, and wine and spirit mer- 
chant, Dingwall. First deliveranoe dated 6th August. 
W. Moffiftt, Dingwall, agent. 

George Brown, draper. Broad Street, Aberdeen. First 
deliverance dated 6th August. John Watt, Jun., Aber- 
deen, agent. 

Alexander Mitehell, ironmonger, residing in Glasgow. 
First deliverance dated 8th August. Gordon Smith, 
Glasgow, agent. 

Thomas Coulter, merchant and ironmonger, Lochgilp- 
head. First deliverance dated Otli August. J. AV. and 
J. Mackenzie, W.S., Edinburgh, agents. 

Uoualeyn Gordon Cumming, prupriutor of the African 
Museum, Fort-Augnstus, and residing there. The first 
deliverance is dated 9th Angust. William B. Grant, 
Livemess, sffcnt*. 

Thomas .Kirkland, draper in Falkirk. The first 
deliverance is dated 19tli July. J. W. & J. Mackenzie, 
W.S., agents, Edinburgh. 

James Bow Barclay, slater in Glasgow. The first 
deliverance is dated 18th August, lliomas Barclay, 
Hamilton, agent. 

John Hay, farmer at Whitcfield, in the pariah of 
Forglen, and county of Banff. The first deliverance is 
dat^ 14th August. J. Christie, Banff, agent. 

John Clark, innkeeper, Taychreggan, or North Port- 
sonaehan, in the parish of Inisluul, and county of Argyll. 
The first deliverance is dated 14th August. Wilh'am 
Douglas, Inveraray, agent. 

Archibald Ah'son, tea merchant in Glasgow* The 



first deliveranoe is dated 16th August. John Clark, 
Glasgow, agent. 

D. & A. Fttllarton & Company, shipbuilders in Ayr, 
as a company, and Duncan FuUarton, jun., and Andrew 
Fullarton, both shipbuilders in Ayr, the individual part- 
ners of that company, as such, and as individuals. The 
first deliverance is dated 16th August. Wm. Pollock, 
Ayr, agent. 

Robert Wightman, farmer, Croedaw, in the parish of 
Coldingham, and county of Berwick. The first deliver- 
anoe is dated 16th August. T. & R« Landale, S.S.C., 
Edinburgh, aaents. 

David CrolT, carrying <m the bnsineaB of a pawnbroker 
at 169 Holm Street, Giaiffow, in his own name, and in 
name of his wife, Mrs Elisabeth CroU or Ogg. The 
first deUveranoe is dated 16th August. Moody & 
M^Clnre, Glns^w, agents. 

Potts, Caamie & Ray, cabinetmakers and upholsterers, 
9 Prince*s Street, Edinburgh, as a company, and George 
Potts, residing at 10 Spring Gardens, AbbeyhiU, Edin- 
burgh, John Caimie, residing at 48 Rank^or Street, 
Edinburgh, and James Ray, residing at West Cottege, 
Wardie, near Edinburgh, the individual partners of that 
company, as partners of that company, and as individuals. 
The first deliveranoe is dated 17th August. Mackenzie, 
Innes & Logan, W.S., Edinburgh, agents. 

Robert Huey^ otherwise Rob^ Steen Huie, sometime 
merchant in New York, and a partner of the firm of 
Robert S. Huie k Co., merchanto there, now residing at 
41 Main Street, Glasgow. The first deliverance is dated 
17th August. John Walls, S.S.C., Edinburgh, agent. 

DanielRoy, sometime merchant in Glasgow, now oalioo 
printer at Colinslie, near Paisley. First deliveranoe, 
dated 17th Aug. W., J. B. & J. Kidston, G\uBgow, agents. 

Daniel Smith, com merchant, Grassmarket, Edinbnigh. 
The first deliverance is dated 21st August. Wm. White 
Millar, S.S.C., Edinburgh, agent. 

George Gunn, grocer, Helmsdale. The first deliver- 
ance is dated 8th August. D. Todd Lees, S.S.C., Edin- 
burgh, agent. 

James Connell, house factor and portioner in Glasgow, 
The first deliverance is dated 21st August. Qointin 
Dick 8c Robertson, Glasgow, agents. 

John Millar, grain dealer and miUer in Airdrie. The 
first deliveranoe is dated 21st August. John Cross, 
Airdrie, agent. 

Samuel Blaind, bone merchant and shipowner in Dam- 
fries, now deceased. The first deliveranoe is dated 8th 
August. T. & J. M*Gowan, Dumfries, agente. 

James Kennedy, stetioner, Ingram Street, Glasgow. 
The first deliverance is dated 22d August. T. C. Young, 
Glasgow, agent. 

Rolss, Mitchell, & Company, sometime carrying on 
business as merchante in Ix>naon, and Toronto, Canada 
West, and now carrying on business as merchante in 
Glasgow, and Toronto, Can.ida AVest, as a company, 
and William Ross, presently residing in Glasgow, James 
Mitehell, presently residing in Edinburgh, and John 
Fiskeii, presently residing in Toronto, Canada West, the 
individtml partners of said company, as such partners, 
and as individuals. Tho first deliverance is &ted 2dd 
Angust. Wm. White Millar, 8.8.C., Edinburgh, agent. 

Wm. Struthers, joiner in Uddingston. First deliver- 
ance dated 24ih Aug. John Torrance, Hamilton, accnt. 

George Lawson, cabinetmaker and upholsterer, Glas- 
gow. Hie first deliverance is dated 25tli August. J. 
M. Robertson, GkuBgow, agent. 

George Aitken, grocer, sometime residing at Bigsend, 
now grocer and spirit dealer, Greengairs, in the pamh of 
New Monkland, and county of Liuiark. The first de- 
liverance is dated 28th Aug. J. Rankin, Airdrie, agent. 

William Inglis, jun., merchant hi Leith. The fint 
deliverance is dated dOth August. Fat. S. Bereridge, 
S.S.C., Leitli, agent. 



SHERIFF CiOnBT BEPOBTfi. 



11? 



maaeaBaammmBa^mmammaamasBsaasaBBsaisammeBmmmaB 

IOtb SvmcBiB, 1860. 

SHEBIFF COTJBT, DUMBABTOK. 

(Mb Shibivf Stbiui.) 



MUBPHT V. EjENNEDT. 

Sheriff Court Act, 16 and 17 Viet., cap. 80, seo. 
Offioera Executions. — On a petition for Mquestration, 
an execution of hckfasi doors^ a minute craving war* 
rant to open^ the warrant itself and the execution of 
service^ were written on continuous sheets of paper at" 
tached to the petition^ the execution of service coming 
last, hut no one of them was written on the petition itself 
and the execution of lockfast doors did not specify that 
six audible knocks had been given. Held, under section 
9 of 16 and 17 Vict,, cap. 80, ihat Ute executions were 
legal and vaUd, and objections repelled. 

Landlord and Tenant — ^Deterioration. — Circumstances in 
which, Held, ihat there was no such deterioration of the 
subject let as to form a ground for refusing payment of 
rent. 

The punuer, Henry Murphy, is proprietor of a house 
and garden at Kilcreggan, called Springhill Cottage, 
which he let to the defenders, Thomas Kennedy and his 
daughter, Jessie D. Kennedy, for three years, from Whit- 
sunday, 1856. The rent of the third year, Whitsunday, 
1858-59, was admitted to be £45, and was payable at 
Idartinmas and Whitsunday. On 26th November, 1858, 
there was a half year's rent in arrear, and the landlord 
presented a petition to the Sheriff of Dumbartonshire, 
for warrant of sequestration. On the officer proceeding 
to Kilcreggan to sequestrate, he found the house shut. 
He returned an execution of "lockfast doors.** On a 
minute craving warrant to break open lockfast places 
being presented, warrant was granted. The warrant 
was then executed and an inventory taken, and after 
securing the door, the petition was sent to Glasgow, 
where, on its being indorsed by the Sheriff Clerk of 
Lanarkshire, it was served on the defenders at their town 
residence. Appearance was duly entered in the Sheriff 
Court at Dumbarton for both defenders, and the follow- 
ing defences were stated : — (1) That the execution of lock- 
fast doors was inept, because it did not bear that the offi- 
cer had given six audible knocks; (2) The minute and 
warrant of open doors, not forming a part of the petition 
and no way connected with it, are also inept; (3) The 
execution of citation was also inept, because it was not 
written at the end of the petition, nor upon continuous 
sheets— see Act 16 and 17 Vict., cap. 80, sec. 9; and on 
the merits that no rent was due, because the house was 
in such a state of disrepair as to render the premises 
untenantable, and, that there was an insufficient supply 
of spring water. On the merits, the defender, Thomas 
Kennedy, denied that he was joint tenant of the cottage, 
and this being apparent from the documents in process, 
the pursuer restricted his petition as regarded him, and 
he was assoilzied from the conclusions of the action. A 
record was made up by condescendence and defences, and, 
on hearing parties, the Sheriff-Substitute pronounced the 
following interlocutor: — 

The Sheriff-Substitute having heard parties* procurators 
viva voce, and resumed consideration of the process: Finds, 
that by the Act 16 and 17 Vict., cap. 80, sec. 9» it is provided 
that "every execution of a summons, and every execution of 



aenrioe of a petition, shall be written at the end of the sum* 
mons or petition itself, and, where neoesury, on oontinaoua 
sheets, bat not on a Be|>arate paper:** Finds that tiie execu- 
tion of service in the present case is written upon a separate 
paper and no part of it is written upon the petition itself: 
Finds, aocoidii^ly, that the execution of serrioe is illegal and 
inept, and therefore snstaiqs the preliminary defence with 
reference thereto and dismisses the action : Finds the porsner 
liable in expenses. 

NoTi. — ^It is with some reluctance that the Shexiff-Substltnta 
iostains this objection, but the terms of the statute are so 
precise as to leave him no alternative. No part of the exeon* 
tion has been written at the end of the petition, and therefore 
the statutory alternative of writing ''whne neoessary on con- 
tinuous sheets** has not been resorted to, wad thus the whole 
execution stands upon ''a separate paper,** — see the cases of 
Stewart v. IPJtae, 13th January, 1881; Orieghtons v. Deems, 
16th November, 1832; and Collier v. Paterson, 3d June, 1884 
—from which it appears that a sheet stitched up with tiie sum- 
mons, if not oonnected with it by oontinnity of writing, is to 
be regarded as a separate paper. The reason is, that the mere 
stitching up of a separate sheet with the summons, furnishes 
no evidence that the summons is the writ referred to in the 
execution, whereas reasonable eridenoe of this is idBTorded by a 
portion ol the execution being written upon the summons 
itself. Prior to the pasring of the Act 16 and 17 Vict., the 
execution might competently have been written on a separate 
paper; but then it was neoessary to state the names and 
designations of the parties, and other particulars, so as to 
identify the summons with the execution. But that statute 
which renders it incompetent to put the execution on a 
separate paper, modifies the form of execution to suit the new 
rule. The form, as given in Schedule F of the Act, refers to 
the summons simply as "This summons,* without desoibing 
it in any other way, and to be intelligible^ therefore, it must 
necessarily be written upon the summons. To speak of "This 
summons," and yet write upon a paper containing no part of a 
summons, is not only a riolation of the Act> but is in itself 
unmeaning. It was uxged by the pursuer at the debate that 
the minute craving warrant to open lockfast doors, and the 
warrant proceeding thereon, may be held to connect the peti- 
tion with the execution of service which follows, so as to obriate 
the objection now taken. But it is difficult to see how this 
effect can be produced. The minute and warrant relate to the 
inventorying of the sequestrated effects, and not to the serrice 
of the petition. Whether, if a portion of the minute had been 
written upon the petition, this would have preserved contin- 
uity, it is needless to inquire, as in point of fact no part of it 
is written upon the petition. The minute and warrant are^ 
like the execution itself, written upon a separate paper. In 
regard to the other preliminary defences, it is of course un« 
necessary now to enter upon these. 

The pursuer appealed. On advising a reclaiming petition 
and answers, the following judgment was pronounced:— 

The Sheriff baring advised the reclaiming petition for the 
pursuer, with the answers thereto for the defenders, and whole 
process: Finds that on the 26th day of November, 1858, the 
pursuer presented a petition, in which, inter alia, he prayed 
that the Sheriff would grant warrant to sequestrate the whole 
furniture and effects belonging to the defenders or either of 
them, within the premises described, and to grant warrant to 
make an inventory thereof: Finds that on the same day the 
Sheriff-Substitute gave forth a deliverance, by which he granted 
warrant of service, and meantime sequestrated, and granted 
warrant to inventory as craved: Finds that on the 27th day of 
November, 1858, the sheriff officer returned an execution or 
made a report, bearing that, having passed to the premises to 
inventory the furniture and effects, in execution of the said 
waiTant to inventory, he could not get access to the premises, 
by reason of shut and lockfast doors and gates: Finds that the 
said petition and deliverance and execution or report, fill the 
two sheets of paper on which the |ietition is written, and which 
Sfe marked as pages 1, 2, 3, 4: Finds that there is a sheet of 
paper stitched together with the preceding two sheets, marked 
page 6: and Finds that there is written on page 5 a minute 
for the petitioner and pursuer, dated on the 2Cth of November, 
1858, bearing that, in consequence of the "foregoing re|>ort,** 
he craves warrant to break open doors, in order to execution 
of the warrant supra of this date, 26th November: Finds that 
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on the 29th day of Noyember, 1858, the Sheriff-Subirtttiite 
gave forth a deliveranoe, by which, in reepeot of the exeoution 
of loddait doon and of the prefixed minate, he granted war- 
rant to open ehnt and lodcfast plaoes, "for the pur^ofle of 
carrying into effect the warrant to inventory before written:* 
Finds that on the 29th day of November, 1858, the theriif 
officer, in terms (k the deliverance of the Sheriff-Substitate, 
made an inventory of the furniture and eflbcts: Finds that on 
the 2d day of December, 1858, the sheriff officer made service 
of the petition and deliveranoe, in common form, the execution 
of which is written in part on the page marked 5, above men- 
tioned, being the same page on wmch the minute and deliver- 
ance thereon are written, and in part on the immediately 
subsequent page, which is not numbered: Finds that it is not 
denied that Ae petition was served on the defenders, and that 
the whole procedure proves that it was so: Finds, in law, 
under tlie special matters of fact above set forth, that the 
execution of service is conformable to a sound and just 
construction of the statute 16 and 17 Victoria, cap. 80, and 
is legal and vaiid, and in respect of the preceding findings on 
matter of fact and of law, recalls the interlocutor appealed 
against, repels the preliminarv defence that the execution of 
citation is inept, and remits the case to the Sheriff-Substitute 
to proceed thereon in common form, and as to him shall seem 
just. 

KoTK. — ^This cause is one of nicety, for, while the gist is the 
construction of the statute of Victoria^ that construction here 
depoids on very special matter, combined with the doctrine of 
the older decisions. The old rule of law, common and statu- 
tory, was, that the execution was valid when endorsed on the 
summons, and invalid if written on a paper stitched to the 
summons, b^uiuse an execution so written, could be detached 
from it, and attadied to any other. The conservation, there- 
fore, of thorough identity between the summons and execution, 
is the doctrine which governed. Now, conformably to this 
doctrine, thero is here complete identification of the execution 
and the petition. .For on the same sheet and page with the 
former, there is written a defiveranco by the judge, bearing 
express reference "to inventory before written," which warrant 
is written on tho same sheet and page with the concluding 
part of the petition. Hero thero is an insurmountable bar to 
tampering with the execution. The prindple on which this 
doctrine rests must, under the special matter, govern tho con- 
struction of the statute of Victoria. In construing the statute 
of 1672 it was ruled, when an endorsed execution was sus- 
tained, that the sanction of the statute was not applicable to 
the case, for that (here was no ambiguity or uncertainty which 
could bar the object of the statute. Now, in construing the 9 th 
section of the 80 th of 16th and 17th Vict., the same doctrine 
will apply here. There is here eatm impnmnu. There was 
A warrant "meantime to inventory," the execution of which 
was indispensable, because the inventory is the only legal 
evidence of what has been sequestrated. But the formation of 
tho inventory was barred by means which it was necessary to 
remove by judicial interposition. An execution setting forth 
tho impediment was an indispensable uid integral part of the 
procedure. But that execution fiUed up the apace remaining 
on tho sheet on which the petition and relative warrant were 
written. A continuation therefore became unavoidable, and 
on it the pagination being dear, there are written the applica- 
tion for the judicial warrant, and that warrant itself, which, 
ofi already stated, embodies an express reference to the 'Warrant 
to inventory before written" — namely, on the same sheet with 
the petition. The statute of Victoria enacts that the execu- 
tion of service may be written at the end of the sununons or 
petition itself, "and where necessary on continuous sheets, but 
not on a separate paper." Here the executions are not written 
on a separate paper, but on continuons sheets. No part of 
the execution of service ended on the same sheet with the peti- 
tion itself, for the simple and dedrive reason that the nature 
of the procedure debarred it from so being. But the execution 
is written on a sheet which is continuous with that on which 
the petition is written, and which continuousness and identifica- 
tion are jodldally authenticated. This construction accords 
with that interpretation of the statute 1672, according to whidi 
endorsed execution were hdd to be valid. Continuousness 
by judicial procedure and authority excludes fraudulent device, 
and fulfils the rule of law. To read the words "summons or 
petition," combined with the words "continuous sheets," in a 
sense so literal as to bar the indumon of such procedure, would 
be a highly judicial constmotion and tubvenive of the recog- 



nised and salutary canon of construction, that the letter is not 
to defeat the w^i and intendment of the statute, where, as 
here, no detriment has accrued or can accrue, on the one hand, 
by a due regard to the spirit and intendment, and substantial 
injustice would resiidt on the other by a disregard of the spirit 
and intendment. 

The case then oame back to the Sheriff'- Sabetitate, 
who pronounced the following interlocmtor: — 

The Sheriff-Snbetitut^ having resumed ooosideration of tiia 
process, and having fonnerly heard parties' procuraton viva 
voce: Finds that the execution of lockfast doors annexed to 
the petition is snffidentiy formal, and therefore repels the pre- 
liminary defence witii rwerence thereto: Bepels the other pre- 
liminary defences in so far as the same have not yet been 
rapdled, in respect that the pursuer now restricts Ins action 
to the defender, Jessie D. Kennedy, and consents to absolvitor 
qvoad the other defender, Thomas Kennedy: Sustains the 
defences for tiie said Thomas Kennedr, and assoilzies him from 
the conclusion of the action: Finds the said Thomas Kennedy 
entitled to expenses, which, of consent, modifies to the sum of 
£1 5s, and decerns, the pursuer to make payment of the said 
sum of £i 5s to tiie said Thomas Kennedy accordingly: Fur- 
ther, appoints parties to meet with the Sheriff for the purpose 
of adjusting and closing the record. 

The record was then dosed, and tho Sheriff-Sahsiitate 
pronoonced the following interlocutor: — 

Hie Sheriff-Substitute having considered the closed record, 
before answer allows the defender a proof of the fifth and 
subsequent articles of her statement of facts, so far as denied, 
imd aUovra the pursuer a counter proof, pro ut dt jure. 

NoTK. — ^The defence is in substance, that the house was not 
tenantable, and this is undoubtedly a competent ground upon 
which to resist the payment of rent. Tne rule that illiquid 
claims of damages cannot be pleaded against a liquid daim 
fur rent has no application in the present case. 

This interlocutor, in so far as it allowed the defender 
a general proof of her averments, was appealed, and on 
considering a reclaiming petition and answers, the fol- 
lowing interlocutor was pronounced: — 

The Sheriff having advised the reclaiming petition for the 
pursuer, with the answers thereto for the defender, dosed 
record, productions, and whole process: Finds, that it is 
admitted by the defender that she entered into possession of 
the subjects let to her by the pursuer: finds, that she did not 
abandon possession of them as usdess for the purpose intended, 
but continued in the occupancy of them: Finds, that the sub- 
jects are to be deemed and dealt with as being, in fact, urbui 
subjects: Finds in law, first, that in urban subjects, destruc- 
tion or injury so great as to render them usdess for the 
purpose intended, will entitie the tenant to abandon and be 
Ubcrated from the payment of rent, but that if, notwithstand- 
ing such injury, he or she continue to possess, he or she will 
not be liberated from payment of rent, but will only be entitled 
to am abatement of rent ; secondly, that where the injury is 
comparatively small, there will be no such abatement; and, 
thirdly, that as the injury which will warrant an abatement 
depends on matter both of kind and degree, it cannot be 
dodded whether an abatement will or wiU not be doe, before 
the nature and d^ree of the injury allied have been precisdy 
ascertained, and therefore that in su<m cases the proof most 
be before answer; and, in respect of the preceding findingi^ 
recalls the interlocutor appealed against, allows tiie defender 
I a proof, pro vt dejurCf and before answer of the allegations 
set forth in the 8th, 9th, 11th, and 12th artidM of her state- 
ment of facts, and allows the pursuer a counter-proof, and 
remits tiie case to the Sheriff-Substitute to proceed tliereui, 
according to common form, and as to him shaU seem just. 

NoTK. — ^There has been a complication of errOTs in dealing 
with this case. There exists no question of extinction or of 
retention of rent, or of illiquid damsges; and the question is 
— whether such sJlegations can be substantiated as will entitle 
the defender to an abatement ol rent? In strictness, the 
Sheriffvught, it may be, to have opened up the record for the 
insertion of a specific plea of abatement; but he thinks that 
he is justified in having adopted a less costly and tardy course, 
as he deems that, under what is substantially a plea of extinc- 
tion of rent by compensation, a plea of abatement may be held 
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to be indaded, on the principk minor nu^fon ineH. The rab- 
ject ii urbttii, as it involyea the qualities of snch Bubjectf, and 
none of the other diBtingnishing qnalitiee. The role of Uw 
applicable to such a subject is nxed to be that laid down in 
the interlocator of the Sheriff. Hie decisions bj which it is 
established are doubtless of an old date, but the doctrine is in 
aooordanoe with principle, and the validity of the judgments 
has never been impugned. The course of procedure is, neoes* 
sarily, tliat which the l^eriff has enjoined, as it is only by the 
actual result of the fisots that it can be determined, both 
whether there has been injuiy, and if there has, what were its 
qualities and its extent! 

Evidence was led on both sides. The defender, in the 

oourae of the proof, having consigned the rent, the 

seqaestration was recalled of consent. On hearing 

parties on the condaded proof, the Sheriff- Substitate 

pronounced the following judgment: — 

The Sheriff-Substitute having heard parties' procurators, 
viffa voce, and resumed consideratiou of the process: Finds 
that the defender. Miss Jessie D. Kennedy, took in lease from 
the pursuer, a house belonging to him at fUlcreggan, and was 
tenant of said house for the year firom Whitsunday, 1858, to 
Whitsunday, 1859, at a rent of £15 pounds per annum: 
Finds that, in defence against the present action of sequestra- 
tion for said rent, the defender pleads, that the house so let to 
her was untenantable, and that she is not therefore liable for 
rent, and she has been allowed a proof of her averments in 
support of that plea: Finds that the defender has fisiled to 
prove that the house was untenantable, or that it was in any 
material degree out of repair, or that the pursuer failed 
timeously to make the necessary repairs on the building when 
called upon to do so: Therefore repds the defences, and in 
respect that the sequestration formerlv awioded has been 
recalled by Interlocutor of Court, and the sequestrated effiscts 
disposed of by the defender, decerns against the defender for 
£45, being the amount of rent due for the year in question, 
namely, from Whitsunday, 1858, to Whitsunday, 1859: Finds 
the defender liable in expenses. 

NoTi.— The allegation of the defender that the hou8e was 
untenantable during her occupancy, has not been proved; 
and, on the oontruy, it has been disproved. The evidence 
led for the pursuer embraces the depositions of two respect- 
able gentlemen, Messrs Cross and Moncrieff, who occupied, 
in succession, the house, as sub-tenants of the defenders, 
during the season of 1858, and they state in substance that 
they were satisfied with the house, both in regard to its 
BufBdenoy and the supply of water for domestic purposes; 
and they paid the rent to the defender, or to others for her, 
without deduction. A specific allaration of the defenders, 
that Mr Cross was obliged to leave the house in consequence 
of its insufiidency before the expiry of the time for which 
he had taken it, has thus been disproved. It appears that 
the house stands in an exposed situation upoii the sea-shore, 
and as one of the witnesses expresses it, "exactly in the face 
of the diannel," and consequently, in high winds, the roof is 
liable to be injured by the blowing off of the slates and oUier- 
wise. There is satis&ctory evidence, however, that such in- 
juries were always promptly attended to and repaired when 
intimated to the landlord or those who acted for him; and 
there appears to have been no neglect or remissness on the 
part of the pursuer in this respect. The chief part of the 
defender's proof relates to a private inspection of the house, 
made by tradesmen and othen, at the instance of the defender, 
in 1858, sometime after the present action had been brought 
into Court. Assuming that such a proceeding can now be 
competently founded on by the defender, it is to be kept in 
view that at the time of the inspection the house had been 
looked up for more than a month, the defender aud her family 
having returned to Glasgow for the winter, and that no proper 
means had been used to keep it in order during that time. 
So far as appears, no indication of damp or injury y/M found 
on the house upon this occasion, beyond what might have 
been reasonably expected in the circumstances. 

The defender appealed, but neither gave notice of oral 
hearing, nor lodged a reclaiming petition, and the Sheriff 
adhered, as he had no doubt of the soundneas of the 
judgment. 

^c«. A. G. MztobiUh AU. Wu. M'Siklat. 
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CIRCUIT COURT, GLASGOW. 

(Before Lobd Abdmillan.) 

H. M. Advogatk v. Ag:?es Witsox, Axn M'Naught, 
AND Catherine M'Cohmick or Hkkderson. 

Declaration — ^Evidence. — Where one ofthree panels pleads 
ffttilty, the two who go to trial may hate ike benefit of 
the testimony of the former. The procedure by which 
this is attained. 

Though tJte declaration of one imnel is not admissibh 
as evidence against anodier, it is competent to refer to it 
as a test of Vie truth of Evidence given on oath as a 
witness. 

The panels were accused of having, in a disreputable 
house in Gallowgate, Glasgow, robbed an English barrister 
of a sum of £45, and other articles. The prisoner, Ann 
M*Naught, pleaded guilty. The counsel for the other 
prisoners, who pleaded not guilty, then moved the Court 
that M^Nanght be removed from the C<mi*t, as he meant 
to adduce her as a witness in exculpation. To this it was 
objected by the Advocate-Deput«, that until senteuce 
was pronounced and punishment imdergone, the infamy 
was not removed so as to render a confederate a com- 
petent, witness in the trial of her accomplices. 

Lord Aidmillan (after consultation with Lord Neaves) 
held, that the course proposed was competent, and that 
the proper procedure in such a case was for the Advocate- 
Depute to accept the plea of guilty; the Court would 
then pronounce an Literlocutor delaying sentence; the 
panel would be removed to the witness-room, and the 
trial would proceed against the other prisoners. 

This having been done, the case then proceeded. In 
tlie course of the cross-examination of M'Xaught, the 
Advocate-Depute frequently referred to her declai'ation, 
which tended to inculpate the other two prisoners. To 
this it was objected tliat it was virtually putting 
M^Xaught's declaration in evidence against the others, 
which was incompetent. Lord AixlmilUu decided that 
while he would not peimit the declai'ation of one panel 
to be referred to, or used as evidence against another, it 
was quite competent to test the truth of the panel's 
tostiiuouy on oath, by referring to different statements 
made in her declaration. 

Tlie Jury found the panel, Agnes AVilson, guilty as 
libelled, and she and M'Naught were each sentenced 
to four years^ seiTitude. The charge against the other 
panel was fomid not proven. 

Advocate-Depute — "W. Ivory. 

Counsel for the Panels — Gkokge M*Ewex» 



15tu September, 1600. 

SHERIFF COURT, GLASGOW. 

(Mr Shibiff Bell.) 



Beale, Bowes, Game & Co, v. James Palmer. 
Wreck— Salvage — Insurable Interest. — Goods wete 
ordered from a London Broker^ and directed to he sent 
by sea, without specifying the ship or ships. The goods 
were bought^ and notice sent on tJie llth that (key would 
^ sent by a steamer^ not named^ from C. Wharfs Qr\ 
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the following Wednesday, the ISth, if ihe vesnl could 
take them. The goode were shipped on the day specified; 
but the vessel was run into, and sunk on the morning of 
the lAth. In an action for the price of the goods, held 
Aat the terms of the letter ofthelith was sufficient to 
give the defender an insurable interest, and decree given 
for the expense of the salvage, the goods having now been 
recovered^ and Aaf being dte only difference between ihe 
parties. 

Tbe panuen, who are broken in London, sned tbe 
defender, an oil merchant in Glasgow, for the price of 
twelve casks of oil, and the commission on the pnrchase. 
It appears the parties had^prcTionsly dealt with each 
other in the purchase and sale of oib and other goods; 
and on 8th July, 1869, the defender had instmcted the 
pursaers, as brokers, to purchase for him, in London, 
and ship thence to him at Glasgow, the oils in question. 
On 11th July, the pursuers wrote the defender that they 
bad bought certain quantities of oils, and stated the re- 
spectiTe prices and qualities. They intimated that de- 
liTery orders had been promised, and they would ship 
the oils by steamer from Carron Wharf on the following 
Wedueaday, the 18th July, if the Teasel could take them. 
The oils were acccwdingly shipped by the steam vessel 
'.'Carron,** on Wednesday, 18th July, 1859; but the 
defender had not insured them. On 16th JxAj, the 
pursuers forwarded inyoices of the oil to the defender. 
The "Carron" was run into on the morning of Thurs- 
day, the 14th July, off Lowestoft, and sunk. The loss 
was telegraphed to London early on the forenoon of the 
14th July, and was also annodnced at Lloyd's, and in tbe 
London newspapers of the same day. The oils were after- 
wards salved, and the loss now sought to be recovered was 
the expense of the salvage. The contention now came to be 
whether the letter of 11th July, addressed by the pursuers 
to the defender, unaccompanied by the delivery (wders, did 
so effisctually vest the oils in the defender as to give him 
an insurable interest in them. The pursuers maintained 
that the information contained in the letter of 11th July 
was sufficient to enable the defender to effect an insur- 
ance against loss to him during the transit of the goods; 
and the letter and invoices were sent timeously, in 
ordinary course, and within the usual time according to 
the previous dealings between the parties. The defender 
denied that tbe advice was made timeously, or according 
to the previous dealings of the parties; that the advice 
was not one either of a purchase completed at its date, or 
of a shipment, actual or certain. 

The Sheriff-Substitute (H. GlassfordBell) pronounced 
the following Interlocutor: — 

Finds, first, in point of isct, that on the 8fch July, 1859, 
the defender, who bad numerous previous transactions with 
the pursuers, wrote to them the letter, No. 6-37, in which 
he says—" Ton may ship on Tuesday, the 12th instant, about 
4 tons of the finest Galhpoli, 5 tons palm oil. If you cannot 
ship so early, please let me know per return of post, as I 
oan obtain them in LiverpooL** Finds that this letter was 
received by the putsners on the afternoon of Saturday, the 
9th July, and on Monday, tbe 11th, they wrote to the defen- 
der the letter, No. 8-1, m wUch they adrise him that tiiey 
have bought about 4 tons GaOipoli ml at £48 per ton, and 
that fine pahn oil was scarce, but that they had obtained 
" about 8 tons of very good, though not tlie finest, and at 
44s 6d per cwt.," and the pursuers add— " delivery orders 
are promised us, and they both will be shipped per next 
Wednesday's steamer from Carron Wbarfj if the vessel can 



take thsm:" Finds that this letter was received in Glasgow 
by the deHnder on the altenioon of Toesday, the 12th July, 
and he retmrned no answer therato: Finds that the oil was 
shipped aooordingly in the Gannon on Wednesday, the 13th 
July; but the puisuen did not advise the defender of the 
shipment, nor send invoiee of the said oil, tiU Friday, the 
16Ui July, which letter of advice and invoice, being No. 8-8» 
were received by the defender on the afternoon of Saturday, 
the 16th, without his notifyingany objection thereto: Finds 
that early on the morning of ThiuBday, the 14th July, the 
Oamm was run into and sunk off Lowertoft on her voyage to 
Scotland, and the loss being telegraphed to London, was 
known at Lloyd's on the forenoon of the 14th: Finds that on 
the 18th July the pursuers wrote to the defender tbe letter 
No. 8-4, in which they say: — " This morning we leam that 
the steamer Carron bad been run into bya venel and sunk off 
Lowestoft, and telegraphed yon to that effect Ton are no 
doubt fully covered by insurance, but we fear that the non- 
arrival of tiie goods will cause you some ineonvemence:" Finds 
that there b no evidence to show, nor does the defender aver, 
that he was awars of the loss of the Canon prior to the reoeipl 
of the letter, or of the telegram therein referred to: Finds that 
the defender did not then write to the pnrsuen^ bnt on the 
20th July he sent the td^pn^hic commumcation No. 12-8 to 
Mr Thos. Smidl, Lloyd^s agent at Lowestoft, in which he 
says: " Please state immediately per telegraph when my 12 
inns of oil wiU be out of Carron and can reach here:" Ilnds 
that although the defender had purchased onlv 7 tuna of oil 
through the pursuers, he had also bought oil of Briggs k Co* 
of London, which was likewise shipped on board the Gairon, 
and made up the 12 tuns referred to in said telegram: Finds 
that on receipt of the defender's said tdiegram, Mr Small, of 
same date, vus., July 20, wrote to him the letter No. 6^9, ia 
which he says: — ** it is impossible fur me to say prsoisely when 
your oil may be landed, but I have employed as many diven 
ae can be kept at work at the wreck. I think, if the weather 
contmnes fine, they cannot ftul to salve it within a few days. 
As soon as it is landed I wiU inlbrm you, and shall be moet 
happy to protect your interest in any way:" Finds that on 
receipt of tins communication the clefender wrote to the 
pursuers the letter No. 6-40, of date 22d July, in which he 
says — "I have waited for this communication (vis., Mr 
SinaU^s said letter) ere I replied to your intelligence in 
reference to the nnking of the Osrron. Ton will disoover 
aU ii likely to be perfectlv safe. Please show it to Mr 
Briggs:" Finds that nothmg further passed between the 
pursners and defender till the 29th July, when the defender 
wrote to them the letter No. 6-41, in which he etatee the 
reeult of eertun inquiries he had made^ embodying eevend 
of the particulars above detailed, and oondnding in these 
words — " I am thus particular in stating the fSMsfts in detail, 
because I cannot help thinking you will at onoe agree with 
me that the fkilure to render invoice or to notify dupment 
till after you knew the goods to have been lost liberates me 
from all responsibility. Ton will please, therefore^ as the 
party alone intereeted in the salvage, attend to your interest 
in the matter:" Finds that the defender enclosed in said letter 
a copy of the letter No. 12-1, which he wrote the same day to 
Mr Small at Lowestoft, in whidi he for the first time informs 
Mr Small that the oil in question is not his (the defender's), 
but belongs partly to BtmgB & Co., and partly to the pur- 
suers, and suggests that Mr Small should acquaint them of 
the reo o veiy c7 their goods as early as poarible: Finds that 
it ii averred by the pursuers, and only anahfiedly denied 
by the defender, that he was not in the habit of Insuring 
goods shipped for him at London during their transit to 
Glasgow; and it is also averred by the pursoars, that it was 
not their custom to forward invoices till a day or two aftsr 
the shipment of the goods, conform to the note of pm^ 
ohasee and shipments. No. 10-2: Finds that, pemdenie Hie, 
the defender has taken delivenr of the oil in question, and 
paid the prioe thereof, leas the coel of salvage; but tUs 
under reeervation of all Ids pleas, the substantial qoesticn 
now being, whether the said cost of salvage should fiUl oa 
the pursuers or defender: Finds (ssoond) in point of kw, 
that the defender, haviiw taking no oUeotion to the pur 
chase intimated to him by the porsuerr letter of the 11th 
July, must he held as having aoquiesoed in the same, and 
in Uie conditions therein stated; and finds that^ as soon as 
the pursuers, in their capacity of brokers or agents for tbe 
defender, purohassd tbe said oils for bfan on m said da^ 
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the property in them peased to, uid an insurable intereet 
vested in the defonder, and it waa of no oonseqiience 
that the goods had not been actually delivered to 
the agents at the time of advising the purchase, seeing that 
possession ia not necessary, but that "inchoate rights 
founded on tiUes subsisting at the time of loss are in- 
surable interests," and, however imperfect the interest ia at 
the date of efifooting the policy, it is enough that there is a 
safiBcient intereet at the date of the loss, so that goods may be 
insured on a return voyage long before they are bought; 
Arnold o» Imuranee, vol. 1, pp. 230-2: Finds, further, that 
although no {Medse vessd was named in said letter of advice 
on boud of which the oils were to be shipped, this was no 
bar to inauranoe, which may be effected of gooda "on board 
ahip or ahipe,** without mentioning any name, and where the 
aasured does not ascertain tiie name of the ship till he hears 
of her loss, the dedariog the name of tiie ship ia not a 
condition precedent of the inaurer*a right to recover on the 
policy — Ibid, pp. 172-6: Finds that in thia view, even al- 
though there waa a delay of two days on the part of the pur- 
suers in intimating the actual shipment of the oUb, the 
defender did not suffer thereby, in as far as the power of 
insuring waa concerned: But finda that there ia no evidence 
that the defender ever intended to inanre said gooda, and 
there ia evidence that he was not in the habit of insuring 
the goods shipped for him by the purauera, and that they 
traneacted in ue preaent inatance in the manner in which 
they were accuatomed to tranaact with the defender : Finda 
that the riak in the cila waa with the defender aa aeon aa 
they were ahipped, and, at common law, they periahed to him 
if afierwarda lost, unleaa acme apecialty can be inatructed to 
throw the onus of auch loaa daewhere, and the defender has 
fuled to establish such specialty; Finds, teparatim, that — 
even on the supposition tiiat the defender would have had 
sufficient grounds for repudiating the contract, had he done 
BO timeously, on the receipt either of the pursuers' letter of 
the 11th July, or of their subsequent letter of the 18th — ^he 
lost all right to do so by tacit acquiescence in the purchase 
uid shipment, and by subsequently acknowledging the owner- 
ship off the goods and eserdsiog hu rights thereanent, and not 
Ull after a upse of 16 days from the <Ute of the sailing of the 
ship making any attempt to throw them back upon the pur- 
suers, but, on the contrary, expressly acknowledging, in his 
letter of tiie 20th July, to Lloyd's agent at Lowestoft, that 
the oils were his, and giving instructions concerning them, so 
that ret non erant int^rm when the defender, in his letter of 
the 29th July, for the first time called upon the pursuers " to 
attend to their interests in the salvage aa the party alone 
intereated :" Therefore, and under reference to the annexed 
note, repels the defences, and decerns against the defender, 
in terms of the conclusions of the summons, less whatever sum 
has been paid to account of the price of said oils pendente lite: 
Finds the defender abo liable in ezpenaea ; allowa an account 
thereof to be given in, and remita the aame to the auditor to 
tax and report. 

NoTB. — The distinction between the present case and that 
of iliu^reirs, Dec. 6, 1810, founded on by the defender, is, 
irrespective of the specialty here of acquiescence by the de- 
fender, that in Andrews* case whatever was given by the 
agent to the purchasers of the goods having been either bought 
or sent off until invoices were received in Glasgow, nine days 
after the shipment, and four days after the vessel containing 
the goods had been totally wrecked. The Court held the con- 
aignera not liable in the price to the agent, in respect " there 
was a most undue delay in the intimation of the shipment; 
and, Indeed, that the purchasers had no reason to conclude 
that the goods were sent at alL" In the present case, diatinct 
information waa given two daya before the shipment that the 
goods had been Iwught, and were about to be shipped, so that 
they might then have been insursd by the defender. The de- 
cision, therefore, in ffatlie v. BuUkiaon, Feb. 24, 1857, Scot, 
Jur., ia more applicable here. In that caae, the gooda being 
ahipped after buaneaa hours on a Saturday, intimation of the 
ahipment waa not poated till the afternoon of the following 
Monday, and befbre the letter arrived in Glasgow, newa 
reached by telegraph of the veaael being loat No previoua 
notice of the intention to ahip had been given, but it waa in- 
atructed there, aa here, that the Iiondon agenta had not been 
in the habit of inti. iaUG\; earlier, and that the Glaagow mer- 
chanta were not iii usm to insure, and the Court held Ihat there 
ITM no etUpa on the ^\>x% of the London agents, and that they 



were entitied to recover the price of the goods from the prin- 
cipals. This case is a fortiori of the present; and, as showing 
the im|X)rtance of previous notice. Lord Deas, who was in the 
minority, observes: — "I do not say the agents might not also 
have thereby relieved thentselves of the perils of the voyage, 
if they had either aaid (t.e., intimated) they meant to forward 
the gooda by the firat ateamer, or this bad been implied and 
understood from previous usage; for in that caae the advo- 
catora might easily have effected an insurance on such terms 
aa would have covored the loss, even if the goods had been sent 
by the second and not the first steamer." But even though it 
were to be held in the present instance upon a strict con- 
struction of the duties of mercantile pnctioe, that some 
neglect was imputable to the pursuers, it seems impossible for 
the defender to get over his failure to take any olijeotaon 
timeoualy. The vessel was sunk, on the 14th July, and for 
fifteen days afterwards the defender not only never intimated 
any intention to repudiate the purchase, but transacted con- 
cerning the gooda aa hia own, and deprived the purauera for all 
that time of any power over them. The defender cannot be 
allowed ex tanto tntervallo, and after the gooda had been aalved 
on hia employment^ to torn round on the purauera and throw 
the loaa on tibem. 

This interlocutor having been appealed, the Sheriff 
adhered, so feur as it repellra the defences, and decerned 
against the defender with expenses, and dismissed the 
appeal, with this explanation, that the amount decerned 
for was the sum concluded for in the summons, with in- 
terest, as libelled, under deduction of the sum of £163 
8s dd, paid to the pursuers on 10th Noyember, 1859, 
with corresponding interest, and he addjsd the following 

NoTK. — ^Tnia caae haa been very ably aigued, both by Mr 
Wilson on behalf of the defender, and Mr Wright for the 
pursuers ; and although the Sheriff does not concur in the 
whole of the findings m the interlocutor of tho Sheriff-Substi* 
tute, yet he is of opinion that there is enough established 
in the case to support the interlocutor under review, in so 
far as the decemiture is concerned. The ground on which 
he has affirmed the interiocutor decermng against the 
defender, ia mainly that notice of the purchase was sent on 
the 11th July, the day on which the purchase of the mla was 
effected by the pursuers to the defender, which, although it 
did not specify the vessel by which the goods were to be sent, 
or enclose the bills of lading, yet did give such information 
of the purchase as vested the defender with an insurable inter- 
est, under which he might have efifected an insurance of the 
oils, and rendered himiralf secure against the loss which after- 
wards occurred. Even without knowing the name of the ves- 
sel or the day on which she sailed, he might have insured the 
goods on ship or ships, or he might have gone into the mar- 
ket and sold them on the same terms. It is this that ap- 
pears to the Sheriff to be the main feature in the case, and 
to entitle the pursuers to decree for the sum concluded for, 
under deduction of the sum paid to account. The subae- 
quent intimation by the pursuers of the whole particulara of 
the purchase, after intelligeuce of the loss of the vessel had 
been received in Glasgow, waa a great deal too late to have 
any bearing upon the case, and the Sheriff does not attach any 
weight to the circumstance of the defender having made in- 
quiries at Lloyd's shipping agents regarding the wreck, becauae, 
not only had he another interest in the cargo besides that at 
issue, in this action, but also the inquiries that he made did 
not necessarily infer an admission of a right of property in 
the oils, but might easily be explained upon the pnnciple that 
he did it for behoof of «J1 whom it might concern, or whom- 
soever it might ultimately affect. But the material circum- 
stance which, in the Sheriff's estimation, is decisive of the 
case is that in due time, and without any delay, the purchase 
was notified to the defender, and in such terms as gave the 
party receiving the notice an insurable interest, which had 
the effect thereafter of placing the goods at his risk. 

The oil having been raised from the sea after the wreck, 
and the parties agreed upon the sums received from the sale 
of the oil that waa raised, the caae, aa noticed by the Sheriff- 
Subatitute, haa aubstantially turned into one in rsgard to the 
liability for the expense of raising it; and if the parties are now 
agreed upon the amounts, the case has been exhausted, an4 
decree now pronounced for the exact aum due to the pur* 
BMcrA, whirV will save all further expenses and diaouaaiooi al 
lesat in tbi • 'curt. 
4c^ T, G, Wbiqbt, a?^ W. M. WnwJTi 
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20iB Siptucbib, 1860. 
8HBBIFF OOUBT, GLASGOW. 

(Mb Shebivf Bill.) 

BowLET & Dick v. Abchibald Johnstone. 

Diligence, niraiocu tue of— Sale inter conJuncto*^Bona 
fdes. — A sale of furniture by a eon to a f other , and an 
interdict applied for to protect it against the diligence 
of the emve creditor^ held not per se to &e conclusive 
&at there has been a nimious use of diligence and col' 
htsion; and a proof of the latter aUawed before answer. 

This was an action wherein the pnrsaer sought to recover 
a^som of £50 of damages, in consequence of the defender, 
in Kovember, 1858, having applied for and obtained an 
interim interdict against the punniers sellinff certain 
articles of furniture belonging to the defender's son, 
which had been poinded by them on a diligence at thdr 
instance, and to sell which they had obtained a warrant. 
It was averred that the petition had been presented with- 
out probable cause, and in collusion with the petitioner's 
(the defender's) son, with a view to defeating the pur- 
suer's diligence, and was unfounded: and the interim 
interdict had been obtained on the false allegation that 
the furniture was his property: and after it had been 
found that the allegation was unfounded, and the pe- 
tition dismissed, the furniture had been removed. In 
diefence, it was stated that the purchase was bona fde — 
there was no collusion between the defender and his son^ 
there was probable cause for presenting the petition — ^the 
defender was a heavy loser by his son — and the effects 
were removed and sold by a trustee appointed for the 
creditors, with whom the defender had no concern. 

The record having been closed, the Sheriff-Substitue 
pionounoed the following Interlocutor: — 

Hftvinff baud parties' procurators, and reviewed the whole 
pKooessTFinds, that althoagh as a general mlei an interim in- 
tetdict is applied for and obtained perieuio petentit, and the 
party using it is liable to indemnify the other party if he be 
interdicted wxongoosly or without probable cause, it is never- 
theless always a question of circamstances whether damages 
are doe in the spedal ease in which interdict has been asked 
and used, and the Coart will not give damages, if there has 
been no nimious or oppresrive reswt to the praetorian inter' 

Sitttion of interdict. Mudie, Jane 12th, 1828, and ifotr, 
ovember 16th, 1832: Finds, that, in the present instance, 
althoagh the defender was oltimately unsncoessf al in getting 
the interim interdict against the porsuers carrying oat their 
poinding, made perpetual, it is at the same time instructed by 
the interdict process, whidi has been produced herein, that 
he did not raise the same without probable caose, there 
being a somewhat nice point of law involved in the dedsion 
that was therein given : finds farther, and Mporo^m, that the 
only ground of dMnage condescended on by the porsoers is, 
that pending the discusnon of the interdict process the poinded 
•Obcts were carried off, but it is not averred that the defender 
had any oonoem in so doing, withoat which he could not be 
held liable for the loss thereby sostained; therefore sustains 
the defimcesy and aasoilxies the defender. 

This Interlocutor having been appealed, was recalled 
hoc statUf and a proof, before answer, allowed to the 
p ursuers , and to the ddienders a conjunct probation; and 
Sfa* Archibald Alkon added the following 

KoTi. — ^The general rule in regard to claims for damages 
on account of a diligence being stopped or defeated by an 
interdict, as in regara to aU litigations, undoubtedly is, that 
the unsuccessful litigant in the cause incurs the penalty of 
•zpenses, but no fiixther liability in the event of the grounds 
of action proving unfounded. It requires a very strong case 
of want of probable cause to render the unsuccessful litigant 
hi addition fiabLe in damages to the sucoss sf ul opponent, and 
liie most important element in such proof of want of probable 
oause is fraudulent concealment of what is true, or alleviation 
of what is fidse. No chanee has been made on tiie law m this 
parttoidar by tho late Mercantile Amendment Act^ as it 
applies only to bvna fde tiansaotionB^ and not to fraudulent 



attempts, by a &lse and fictitious sale, to disappoint the diU- 
genoe of just creditors. In the present .cas^ the sale is 
admitted by both parties to have been inUr eonjundott having 
be«i one betwixt &ther and son, and to have been made 
withoat any price pidd for the articles at the time the assig- 
nation was mnted ; and the pursuers allege in this action 
that the wh<3e was a mere colliudve device to give a fraudu- 
lent and oollosive preference to the defender, and to defeat the 
porsuers' diligence. There does not appear to have been any 
very nice point of law involved in the interdict process which 
formerly depended in this Court, and the damages now 
claimed in tiiis action are not remote or consequential (mes, 
bat the loss directiy flowing from the interim intwdict ob- 
tained by tiie defender, during the dependence of winch the 
poinded effects were abstracted by some party unknown, or 
at all events disappeared pendente proeeuu, whereby the pur- 
suers were prevented recovering tiieir debt. In these cir- 
cumstances, it seems impossible to deny that if the pursuers 
make out their allegations by proof they are eotttied at 
least to the value of me articles pmnded, which the defender's 
litigation has beoi the means of abstracting from the porsuers 
when they were legally entitied to them, and therefore the 
pursuers have been allowed a proof of their allegations. 
Act. T. O. WuoBT. AU. J. GiBBis. 



20th Skptembeb, 1860. 

SHERIFF COUBT, GLASGOW. 

(Mb Shsbiw SioTH.) 

HATKR8LET& Mandatory V. Yates, Bbown, ScHowat. 

Sale and Purchase — Notice of — Reception of goods 
for safety. — Goods were sent to a party who^ on 
notice of their having been sent^ and on arrival^ 
intimated that they had never purchased them, that 
(hey took them in solely for safety^ and were at the 
sender^s risk. — Held, on a proof that (he purchase not 
having been proved^ and timeous intimation of tJie reason 
and nature of the custody having been given, the de* 
fenders were assoilzied. 

The pursuer is a machine maker in Heighly, Yorkshire, 
and the defenders are muslin manufacturers in Glasgow. 
The pursuer raised this action to recover payment of a 
sum of £18— the price of a weaving loom, sold by the 
pursuer to the defenders in November, 1858. The de- 
fence was a denial that the loom had ever been ordered 
— ^that that objection had been timeously intimated to 
the pursuers' agents — and that the defenders had, at 
their request, taken the loom into their premises for 
safety, but had never used it. The record was then 
closed: and the Sheriff allowed a proof to both parties 
before answer. 

The facts as brought out in the proof were these: — 
BjKfijDB & Craven were the pursuers* Glasgow agents, 
and in October, 1858, they oraered a loom to be sent to 
the defenders' works near PoUokshaws. The loom was 
sent, and, at same time, the pursuers wrote to the de- 
fenders, intimating that it had been ordered for them by 
Higgins & Craven. On receiving this letter, the de- 
fenders immediately wrote to Higgins & Craven, denying 
that they had ordered it, and tms letter was b^ Higg^ 
& Craven sent on to the pursuer. On the arrival St the 
loom at the PoUokshaws Railway Station, the defenders 
took it in, as the station-master refrised to keep it, and it 
would have received injury had it been allowed to remain 
exposed to the weather, but they immediately intimated 
ioatr Craven that they had never ordered it, and that 
it remained on their premises at the puisnen' risk. The 
pursuers failed to prove that the draenders had ordeied 
the loom. The Snariff having found these fiicts as 
proved, he 

Finds in law that the defenders never having ordered tUt 
loom, and having rsesived the same into their ptendsss solely 
to protect it from ii^juiyi and having intimated timeonslj to 
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the ponoen' agent^ they am not liable to pay the prioe 
obai^ged for it bT the pomier ; therefore imtaiai the defonoM, 
aMoilsiei the aefeoden^ and finds the iraxnier liaUe in 



In this judgment the ponnien aoqiiiesced. 

Act, Abohd. Lxvingston. AU. J. Naismitb. 



25th SmsKBiB, 1860. 

SHEBIFF COUBT, QLABGOW. 

(Mb SBiBirF SnukTHnur.) 

Ahdbiw Woodbow ft Sob v. Hat Wbiobt. 

I. O. U. — Authority to Gnnt. — A cUrh granted an 
**i. 0. C7." signed in name of hi* employer, — Held and 
acquieiced tn, that where a clerk grante a document, 
wiihotU special authority, or where it does not faU within 
the Umits of his duty, his employer is not liable, 

Tbib was an action to recoyer a 9um of £80 alleged to 
have been lent to the defender in November, 1859, l>y his 
clerk, who had given an *^ I. 0. U." siened by him for 
the defender, 'fhe defence was a denial uiat the defender 
had borrowed £80 from the pursuer on the date men- 
tioned, although he had received on that day a payment 
of £80 to account of a sum of £100 borrowea by the 
pursuers; a denial that the defender's clerk had any 
authority to grant an acknowledgment as for a debt to 
the pursuers; and the pursuers, or the pursuer, Andrew 
Woodrow, obtained the document founded on from the 
defender's clerk by falsely representinff to him that 
the defender had directed or promised that an I. O. U. 
should be granted. A proof was allowed of the defender's 
averments, and to the pursuers a conjunct probation. 
Proof was thereafter led; and the Sheriff-Substitute 
pronounced the following Interlocutor, which has been 
acquiesced in: — 

Having heard partiee* procaraton on the closed proof and 
whole oauae, Finds that the I. O. U. founded on was granted 
by the defender's derk, without the defender's autiiority, and 
that it did not fall within the limits of that clerk's duty to 
grant such writing: Finds that the said doooment does not 
coDStitate an acknowledgment of debt binding on tiie defender. 
Therefore, and in respect no other ground of liability is libelled, 
sostainB the defences and assoilaes the defender from the 
condosions of the action so for as rested on said document: 
Finds the parsaer liable in expenses. 

NOTI. — ^The parsner, Mr Andrew Woodrow, Senior, de- 
pones that the sum of £30 contained in the I. 0. IJ. founded 
OB was borrowed by the defender; the defender depones that 
the sum was given in re-payment of a balance of a loan of 
£100 which the defender noade the pursuers a few days before; 
and there was recovered and produced a bank cheque to esta- 
blish this. The only parties privy to the true nature of tiie 
transaction di£fiu- therefore entirely as to the character of the 
payment. The only other witness examined was the derk. 
Smith, who states tibat he was sent to get £30 from ihe pur- 
suer, without any explanation being miMe whether it was on 
account of a prior loan or otherwise: the pursuer, Woodrow, 
states that he asked and obtained the I. 0. U. from the derk 
in virtue of an understanding to that effect with the defender; 
this understanding the defender altogether denies. The pur- 
suer has therefiore fiyled to instruct the point admitted to 
probation. 

Aet, Wk. BiKNiBoir. AU, J. Naismith. 



25tb Sipvbmbkb, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb Shxbitf Stbathkbit.) 

Buchanan v. The Edinburgh and GiJisaow Rail< 

WAY Company. 

Railway Company— -Damagai—FriTity of Contnot— 



liability quasi ex delicto, — Goods delivered to one Btnt" 
way Company to be conveyed and delivered beyond ihe 
bounds of that Bailway by aw^her, action against ihe 
second Railway for failure to deUver held relevant, al' 
though there was no privity of contract. 
In such circumstances, the consignees have iheir election^ 
either to sue the Company with whom (hey have made the 
contract, or (hat guilty of the delict. 

On 26th KoYdmber, 1S69, a quantitf of potatoes W6t6 
consigned to the pursuer at the Balmm Station of the 
Forth and Clyde Bailway, and were ddirered to the de- 
fendeiB, to be by them duJy oonveyed to the pursuer in 
Glasgow. The potatoes, nowever, were not tendered 
till Sd December following, and, when so tendered, ther 
were refused, in consequence (1) of the delay, and (2) 
the iiyury which the notatoes had sustained from irost 
while in the custody of the defenders. The pursuer then 
raised this action /or the price of the potatoes. 

The defenders pleaded that the pursuer had no right 
of action against the defenders, because, as appears, there 
was no privity of contract. 

The Sheriff-Substitnte, however, held that there was 
a relevant and sufficient ground of action, repelled the 

Elea in defence, and allow^ a proof to both parties; and 
e added the following Note : — 

The defenders contended that the pursuer had oontraotsd 
with the Forth k Clyde Railway Company for the oonveyanoe 
of the potatoes to Glasgow as a through jonney, and that| 
therefore, the daim now made lies against that company, and not 
against the defenders, with whom there was no {vivity of eon* 
tnct at alL The pursuer, on the other hand, stated that he 
made no such contract, that the potatoes were delivered to the 
Forth and Clyde Railway Company without agreement of any 
kind, but on the footing that the potatoes should, by that 
company, be carried towards their aestination as &r as the 
Forth and Clyde Railway extended, and to be thereafter for- 
warded by the defenders along their line, as independent 
carriers, in completion of the begun transit. The fsets, as 
thus differently stated, lead to different results in the question 
of liability. It is settled law, diiefly on the authority of 
English decisions, that where a throng oontraot is made ibr 
the transmission of goods with a railway company whose line 
does not extend as uur as the place for which the goods are 
destined, that company will be liable for loss or damage which 
the goods may sustain through the &ult of other carriers in 
the transit beyond their line. {Chitty and Temple on Carriers, 
ed. 1856, pp. 88 and 128; Mutehamp y. Ltmeatter amd /Vn- 
Um Railway Company, 8 M. and W., 421; Watson v. ^mftfr- 
gate, Nottingham, and Boston Railway Company, 15 English 
Jurist, 448; Seothom ▼. SotUh Staffordshire Railway, 8 Exoh. 
Rep., 341; OrowA y. London and Nortk-Wettem Railway 
Company, 2 Com. Law Rep., 188, S.O.; and the Scotch case, 
Bain y. Brown and Blackbnm, 4th Deo., 1824, 3 Shaw p. 362;) 
and liability wiU attach to the original recdyers if they hdd 
tiiemselves out as through carriers, eyen without express oon- 
tract, and action will only lie against ^em, although the 
damage was done by another railway to whom the goods were 
delivwed to be forwarded. ( Chitty and Temple on Oarriere, p. 
28, per Baron Parke, in Jijhnton y. Midland Railway (^m- 
pany, 4 Exoh. 8G7; Coxon y. the Great Western Railway 
Company, 10th Feb., 1860; Law Reports, yol. 1, p. 442.) The 
reason of the liability seems to be that the transfer to other 
carriers is only accessory to the discharge of the original re- 
ceiyer's duty, or the terms of his contract, aud aU intermediate 
persons employed until the goods carried reach their dostina- 
tion, are r^^arded simply as his agents. But when tho first 
carriers do not hold themselves out as through carriers, and 
do not so contract, it is the rulo both in England and Scotland 
that each carrier in the course of the journey is answerable 
only for his own fault. [Temple and Chitty on Carriers, p. 87.) 
Tho doctrine is thus stated by Professor Bell: — "Wlien the 
carrier docs not go all the length to whicli tho goods are to 
be carried, then, if tho journey is to bo completed by another 
carrier unconnected, tho dcliyory of tho goodti to that carrier, 
or to persons empowered to act as his agents or servants in 
taking doUvexy of goods, will discharge the original carrier.** — 
1 Bm*s Comtnentarief, 405, Tho very pcnnt was determined 
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in tli0 ctM Denniaioim v. Bdrkneit, 16th Jm., 1791, rsporlad 
in OUrk BdC» 0am, p. 260; and followed in ChapA v, Amtmr, 
29tb Nov., I791^ff%m^9 IkMtmt, p. 812; M'Keiuie v. 
ffowejf, 25tb Jnne, 1802— J7i<W« JkeUUnu, p. 812; Bam v. 
^ai9ie «lr &m«, 17th May, 1821—1 l^aw (new Ed..) p. 11; 
Bata V. OsiiMroik ilr Cb., 6th Deoember, 1855. Which of the 
two rnlflt thui stated applies to the ciicomitanew of thia omo 
win depend npon the fiMti elidted under the proof now allowed. 
Tlie Sberiff-Substitate has not laod the onut of proving the oon* 
tract as alleged by them, on the defenders, because, as it is 
not aTerred that the latter reoeiTed the potatoes direct from 
the consignees, it is the pursuer's duty to prove the fMts con- 
nected imh. the delivery to them, after which the defenders 
may And it necsossry to estaUish their defence that it was a 
through contrsct, under which the original receivers got 
dsUvery of the potatoes. The other averments of parties aas 
admitted to proof, leserving consideration of their pleas appll' 
cable to them. 

This Judgment waa appealed, bat the Sheriff adhered, 
adding the following Kote:^- 

niis esse opens up a very importsnt question in regard to 
the liiU>iUty of railway companies as earners, npon wUch the 
Sheriff-Substitute has very properly, and in snother analo- 
gous case before the Small Bebt Court, bestowed a great deal 
of industry and attention. {Oormatk v. Bdinburgh A Cflaagow 
MaUvtay Cbsipaay, p. 112, ante.) As this is the first case of 
the kind that has come before him, the Sheriff has not hither- 
to had the same opportunity of considering the points involved 
in it, and there u coiaimy a diflbrenoe in we situation of 
parties, and there may also be a difference in regard to the 
nahlHty of the railway company, according to the proof ad- 
duced and nature of the contract made with the company to 
whom the goods were first delivered. As the interlocutor 
under review is only one allowing a proof which is deariy 
material, and indeed necessary to the right decision of the 
cause, the Sheriff throws out the following views, rather for 
the consideration of the parties in the fUtore conduct of the 
case, tlum as his settled opinion on the subject when properly 
advised on the matter. There are certain points upon wnich, 
as there seems to be no doubt, the law may be stated as fixed, 
witiiout the n ece ssity of any argument or illustration: — 1st, 
Where a consignee delivered goods to a carrier or railway 
company who advertises or undertakes to convey them to a 
certain place, though beyond the bounds to which the carrier 
receiving Uiem himself conveys goods, and prepays the car- 
riage the whole way, there is no doubt that, ex eontraelu, he 
is liable to the owner of the goods for any damage done to 
the goods, though that damage was done beyond ue bounds. 
of hii own line of nulway or road. 2d, If a railway company 
received goods without pre-payment, but under an advertise- 
ment, or from their taking them under an impUed undertak- 
ing that they will get the goods conveyed to their final desti- 
nation and place iMyond &ar own line of railway, they are 
also liable, ex eontraehtf for damage done to the goads, though 
the damage was done beyond their own line. 8d, Where a 
railway company does not advertise or agree to carry goods 
beyond their own line and deliver them in the course of the 
transit to another company, there is no such liability, ex eon- 
tradUf and each company is liable only for the damage done 
upon their own line. These points are sufficiently established 
by the cases quoted by the Sheriff-Substitate both in England 
and Scotland. Bnt there is an ulterior matter of ^[reat 
importance, and pf constant occurrence, which is quid juris. 
Where goods are consigned to a railway company who under- 
takes to convey them to their destination, and beyond their 
own line of railway, but which goods are either not delivered 
in due time or arrive in a damaged state, at their ultimate 
place of destination, after passing, it may be, through seve- 
ral lines of railway belonging to different companies, has 
the consignee a right of action only against the first com- 
pany who received the goods, or has he an action also 
agMnst any other company who receives them in the course 
of their transit, and fails to deliver them in time, or in 
proper condition, at their ultimate destination — if the con- 
signee is prepared to prove that the negligence occurred, or 
the damage to the goods was done on their part of the line? 
It need not be said of how much importance this question is 
in Glasgow both to the public and the railwav companies, 
where goods are constantly being transmittea by railway 
from London, Manchester, liverpool, Aberdeen, and other 



places, to consi^eea entitled to receive them, and the goods 
either don't amve at all, or arrive too late, or in a damaged 
state. Is the Glasgow consignee bound to go to the Bn^^sh 
courts in Westminster Hall, or the distant Scotch courts^ to 
seek redress, or has he a right of acUon also against the com- 
pany at his own end of t^ line, who dbould have delivered 
the soods at their destination in Glasoowt Tlie Tgng^t»h ]aw 
on wis point was <^uite settled, that in such a case the con- 
siffnee's right of action lies only against the railway company 
who first received the goods. (BritUd and Exeter RaUway 
Oompaiaif v. CoUint, 15th February, 27th Julv, 1850; CM/t 
Jtepirti, 7, 104.^ This case was decided after consultation 
with all the judges, by the House of Lords, and would ha de* 
dsive of the p re s en t case if the dedsion had been given in a 
case from Scotiand. But it was given in an Eng^Stt one, and 
the principles of English law in cases of this sort ara quite 
difiwent from those of the Scotch, and that for. the following 
reasons: — ^The English law recognises no right of action' ex- 
cept against parties with whom there has bsen a privity of 
contract, as they call it The contract, of course, in the above 
case was solely between the consigner of the goods and the 
railway company to whom the goods were first deliverad. 
There was, striotiy speaking, no contract whatever with the other 
company on whoee line of railway the damage took place, and 
though the consignee is virtually held to be assigned with the 
whole rights of the consigner, yet from there bdng no contract 
with the Utter company, the action was held competent in the 
English courts only against the first company who received 
the goods, and not the railway company on whose line the 
damage was done. There seems to be no reasonable ground 
for doubt that, on the same principle, action would be compe- 
tent in Scotland against the company first receiving the goods 
at the instance of the consignee, if the latter chose to prosecute 
them. But has he no other remedy against any other company on 
the line, even though he can distinctiyprove that that other 
company was the one solely in ikult? For example, if a Gla^ 
gow consignee of goods sent from England or a distant part 
of Scotiand, has ascertained and can prove that the blame in 
delivering the goods at all lay with the Glasgow Bailway 
Ck>mpany, or that the goods were damaged on their line of 
railway, or were not timeously delivered, then has he no right 
of action against the company in fisult, but must he proceed 
against the railway companv in England or distant places 
before the Scotch Courts — that is, against the party not in 
fault, but who is presumed bv 1^^ fiction to be responsible 
for the party who really is sof It appears to the Sheriff that 
there is no necessity for recourse to such a circuitous mode for 
the enforcinff of such an obligation. It is a fixed principle of 
Scotch law that if one railway company receive from another 
nulway company, and, for profit to themselves, agree to con- 
vey goods along, it may be, diflerent lines of railway, each 
company, to their ultimate destination, is bound to exereise a 
reasonable amount of care in diUy conveying the goods, and 
guard them from mischief, and if, in consequence of the cul- 
pable neglect of any one company along the whole line^ 
damage is done to the goods, or they are not deliverad in 
proper time, such a company is liable to a direct action at the 
consignee's instance ^tcosi ex delieto, without any privity of 
contract, provided the party suffering prove that the damage 
was done to the goods uter they had come into that company's 
possession, or were not delivered in proper time through their 
neglect. So far is this principle carried in Scothmd, that it is 
now held to be theft for a traveller who improperly retains or 
keepe up an article or a sum of money which he mei«ly finds 
by chance on the street or public highway. It is true that 
the consignee who proceeds against the raflway company, 
whom he alleges to be directly in fault, must establish two 
things in his action before he can succeed — Iti, that the goods 
came into the custody of the defenders or their servants m the 
same state in which they were when first put into transit at 
the other end of the line; and 2d, that they were damaged on 
the line of railway belonging to the company selected as de- 
fenders while in their possesaon and by their servants, for 
whom they are responsible, or were not delivered in doe time 
through their faiUt or neglect. This may often be a difficult 
matter to prove; but if the consignee is willing to undertake 
the burden of such a proof as has be<m done in this ease then 
seems no legal ground on which he can be refused decree for 
the damage done, or value of the goods, if he establish his 
allegations in these particulars. 
Ad, GoBDOH Smith. Alu Bakvattavss k Kibkwood 
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6t8 Ootobib, 1860. 

SHEBIFF OOXJBT, ABGYLESHIBB. 

(Mb Bbmbxww G▲BDm^ C«iipb«ltown.) 

TOUNO, BODOKB & Co. V. J. & W. MiTGHBLL & CO. 

Sale-^DeliTerj Order— -EndorBatioii of— Bonded Ware- 
house.— il oon^ny of dittiUers had depotUtd 9iock in 
a bonded warehotue. Their agent eold a pftnckeon to a 
purchaser, ccuh in thirty days, or if delivery were wanted 
sooner, cash htfore ddivery ; hut a delivery order was 
given to the purchaser at the time of sale. The same or 
ihe following day the purchaser endorsed the order to a 
third party for value. The distHlert^ agent having 
doubts of ihe solvency of the purchaser, gave verbal 
notice to the warehouse-'heeper not to deliver, a note of 
which was taken in his book. On presentation of the 
endorsed order, by the disHttert^ agent, Ae warehouse- 
heq>er refused delivery. On an action by the endorsees 
to ordain the distillers to withdraw the verbal order and 
for damages, held that they were bound to withdraw — 
that the endorsees were the owners of tlie goods, and 
deeree given accordingly and for damages, 

YouKO, BoDOBE & Co. nJsed the preaent action to have 
the defenders ordained to withdraw their order prohibit- 
ing the officer of the duty firee warehouse, Commerce 
Street, Glasgow, delivering to the pusners the puncheon 
No. 156, of 124 gallons of whisky, bonded by the de- 
fenders in March, 1858, sold and transferred to the pur- 
suers on 2Sd July fbUowing, conform to delivery order 
of that datCi holograph of one of the partners of tiie said 
firm of J. & W. KHf^M^^ k Co., in &YOur of Mr John 
Hope, endoned by him, and Messrs Cameron k Water- 
ston, the keepers of said warehouse, of same date to the 
pursuers, and to allow the pursuers forthwith to remove 
the whidcy, and failing thereof, for payment of £25, as 
the price or value of said whisky, and for damages and 
expenses. The record was made up by condescen d ence 
and defencflSt The defenders stated in their defences 
that John Hope had purchased, through their Glasgow 
agent, the whisky mentioned, at the price of £17 Is, 
which was to have been paid thirty days after the date 
of the ssle, whether the goods were removed £rom the 
bond or not, and that if the whisky was wanted sooner, 
then the price was to have been paid before taking 
delivery, or removing it— at same time a delivery order 
was handed to Hope. A few hours after the sale, the 
defenders found that Hope was in insolvent circum- 
stances, and next day they called at the bonded stores, 
and gave orders to stop delivery, and to retain for them 
— that at this time no notice had been given to the 
store-keepers that the order had been endoreed to the 
pursuers. Murdoch, the defenders* agent, intimated the 
stoppage to Hope, who cancelled the transaction firom 
his inal»lity to fulfil his engagement. The price had 
never been paid to the defenders, and it was only after 
some weeks that Hope's indorsation to the pursuers was 
prttented to the store-keepers, and finally they pleaded 
oolluBJo^ and fraud between Hope and the pursuers. 
In a minute the pursuers denied generally the de- 
fenders* statements. The pursuers pleaded— (1.) The 



puncheon of whisky, and their order having been en- 
dorsed to the pursuer, and by them intimated to Messn 
Cameron & Waterston, the custodiers, the defenders 
were divested of the property of the said whisky, and 
excluded firom the r^nedy of retention or stoppage. 
(2.) Intimation of the delivery order and indorsation 
referred to having been made before any steps were taken 
to revoke or recall the same to the said warehouse- 
keepers (custodiers), the delivery of the whisky in ques- 
tion wss completed, and from the date of the intimation 
became the sole and exclusive property of the pursuers. 
(8.) The whisky in qnestion having been legally trans- 
ferred and delivered to the pursuers, they are entitied 
to decree fbr delivery, damages, and expenses in terms of 
the conclusions of tiie summons. For the defender it 
wss pleaded — (1.) The whisky in question having been 
sold on condition that the price was to be paid at thirty 
days; but if delivery were required sooner, then on such 
delivery taking place, and neither the pursuers nor Hope 
having implemented the said condition, the defenders 
were entitled to stay delivery of the whisky and retain 
posMMion thereof for their own behool (2.) The de- 
fenders having ascertained that Hope wss in insolvent 
circumstances, were entitled to stop delivery of the 
whisky ta transitu. (8.) The defenders having stopped 
delivery of the whisky before the delivery order to Hope, 
endorsed to the pursuers, was presented to the ware- 
house-keeper, were entitled to do so, and to retain the 
goods fi)r their own behoof. (4 and 6) Were pleas 
founded on the averments of collusion and fraud. The 
record wss then closed. A proof wss allowed and taken 
on commisBion at Glasgow. On the proof having been 
reported, the Sheriff-Substitute pronounced an Interlo- 
cutor by which he found that no delivery, actual or con- 
structive, had taken place previous to the verbal instruc- 
tions to the custodiers— that the verbal notice was suffi- 
cient to stop delivery, assoilzied the defenders, and found 
them entitled to expenses. 

This Interlocutor was appealed, and a reclaiming 
petition and answers were lodged. Thereafter the 
Sheriff (Cleghom) pronounced the Mowing judg- 
ment: — 



The Sheriff having oooiidtred the appeal, reokiming petition 
for the ponaeiSy answen for the defenders, and whole prooea^ 
reoalle m interloontor appealed against, and findi, in point ol 
hot, that the defenders, on the 23d day of July, 1858, sold to 
a person of the name of Hope, the pundieons of whisky 
mentioned in the summons then standing on their account in 
the duty free warehouse of Messrs Cameron and Waterston, 
granting him at the same time the delivery note, No. 2/1 (^ 
process: That thereafter Hope indorsed the said order to tha 
porsuersand that there is reason to conclude, though his endorsa- 
tion was at first undated, and the dote now appearing was an 
after addition, that the transference was made by Bopo on 
that day, or within a short pwiod after the delivery of the order 
to himself: Finds that there is nothing to prove that the tran- 
saction between Hope and the pursuers was collusive or a 
fraudulent device to get possession of the whisky without 
payment of the price, and that it is sufficiently established that 
the whisky was tranrferred to them for an onerous considera- 
tion: Fij^ that on tiie said 23d day of July, or very shortly 
tiiereafter, the pursuers presented tiie said delivery order so 
endorsed to the warehouse-keepers, and that Alexander 
CSameron, one of the partners of the firm of Cameron and 
Waterston then endorsed on the said delivery order a note of 
the No. and contents of the puncheon, subscribing it with the 
name of the firm, and also made an entry in pencil in their 



defenders having giyen a deliyery order for the said | bonded store books, as follows: "23d July, transferred to John 
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Hope; do. do. to Young, Bodger ft Coy.:" Findi that about 
the iMt day of Angiut or first day of September thereafter, 
tile punuen presented the deliyery order to the ezolae officer 
in charge of Cameron and Watenton't store, with a view to 
obtain deliyery; that delivery waa reAised or postponed by him 
on the ground ^t the indorsation by Hope waa not dated; 
that before the puiBuers again applied for deliyery, the 
defenders* agent, on the suggestion of the said ezciM oflKoer, 
wrote and delivered to him the document, No. 12/1 of process, 
Betting forth that they had instructions from the d^endeit 
not to deUyer any whisky belonging to them without further 
orders, and on this ground tiie officer thereafter refused to give 
delivery of the pundieon to the pursuers : Finds that there is 
evidence that the defender, William Mitchell, ahortiy after the 
d^very order was granted to Hope, having received informa- 
tion whidi led him to doubt his solvency, called on Cameron 
and verbally countermanded tiie delivery order: but, Finds 
that it is not proved that this took place before the said order 
had been intimated to and accepted by Cameron, as found 
above, but on tiie contarary, that there is strong reason to 
believe that it must have token place subsequent to that tran- 
saction ; tiiat the said defender did not repeat the countermand 
in writing until the 15th September, when he addressed the 
letter. No. 12/3 of process, to Cameron & Waterston, that 
shortiy after the sale by the defenders to him, Hope became 
insolvent, and the price of the whisky has never been paid 
to them : Finds, in p(nnt of law, that after the intimation to 
the storekeepers of the delivery order they held the whisky in 
question, as possessing for and as servanto of the pursuers, and 
the defenders had no right to countermand or stop delivery, 
and they are bound to withdraw the order prohibiting its 
delivery to the pursuers, or to pay them the value thooof, 
wluch finds to be £20 2s Td, and further finds that they are 
Uable to pay any damage suffered by the pursuers, owing to 
delivery having been refused : Finds that the pursuers £ave 
suffered damage, and assoBHOs the amount at £5 steriing: 
Therefore repds the defences, decerns against the defenders 
in terms of the condusions oi the summons, but restricted as 
in the above foundings: Finds the defenders liable in expenses, 
of which allows an account to be given in, and remito the same, 
when lodged, to the auditor, to tax and report 

NoTB. — Tlie Sheriff quite agrees with the law of the case as 
laid down by the Sheriff-Substitute, and with most of his views 
as regards the bearing of the very oonflioting evidence which 
had to be dealt with. But in that which the Sheriff-Substitute 
correctly views as the turning-point of the case, and on which 
he appears to have arrived at his decision with much hesita- 
tion, the Sheriff, tdtet a very full consideration, is con- 
strained to come to a different conclusion. The question is 
oonectiy narrowed to this: is it sufficientiy proved that a 
verbal oonntermand of the delivery order was given by the 
defender, \niliam Mitchell, before the order was intimated to 
Cameron the storekeeper! The views which have led the 
Sheriff to give a different answer to this question are two: 
First, that the correctness of the defender, William Mitchell's 
distinct testimony, which weighs so much with the Sheriff- 
Substitute, may be assiuned, and yet be reooncileable with the 
delivery order having been presented to Cameron and marked 
by l^iw* previously; and, secondly, that the real evidence of the 
twnAwg on the order and jottings in the store book, which in 
such a conflict of parole evidence becomes of enhanced import- 
ance, seems to establish that it was so presented, in the 
absence, at least, of very condumve evidence to the contrary. 
For it will be observed how strong was the effect of this writ 
of Cameron, when his verbal testimony is now brought forward 
to invalidate. His '"•ylting on the delivery order put the 
pursuers in the position of going to demand the whisky from 
the revenue ofiicer at their own, and accordingly it was not on 
account of the alleged countermand that Gaye declined 
or delayed to deliver, but on a scruple real or pretended, 
from the want of a date, but for which, he says, there was 
nothing to hinder his giving delivery. Then again, Cameron's 
entry in the store book is of great significance. Ito being in 
pencil is of littie or no moment as to which; besides the 
English case of Oeary v. Phytic, referred to in the reclaiming 
petition, reference may be made to the recent one of William- 
8on V. Kennedy in our own courts, of date 13th February, 1857. 
Cameron says he mode the entry "from the order," and this 
might explain the date of the first part, '*23d July, transferred 
to J. Hope ;" but as the endorsation was then undated, he 
could not have got the date of the second part, "do. do. to 



Young, Bodger, and Company,** unless the order was preaented 
to him <m ike 23<i July, Tlie Sheriff cannot but tKfa^ it is 
the true state of the fact, that it was presented to him on that 
date. Cameron's explanation of tibe entry and maridng are 
most unsatisfactory— indeed, it amounto to no explanation at 
alL He does not say he made them in forgetfiilnesi of the 
oonntermand, or neglect of it» wldch would have been intelli- 
gible thouffh strange, but that he made them while refiising on 
account of the countermand to give ddivery, which is scarcely 
oreditsble. The view that the intimation to Camezon wss 
made on the 23d July, is quite consistent with the evidence of 
the pursoeiB, Toung deponing pontively that he received the 
order that day, and gave it tM same day te his dark, with 
instruotioDS te get it transferred to their names in Cameron k 
Waterston's store, or removed to a bonded warehouse, and 
Bodger stating that he got it from the deric on the 24th or 
25thy with Cameron's endorsation upon it. All this was the 
natinal course of business, and it does not appear that the 
pursuer heard anything about a oountermand till six weeks 
after. No doubt Murdoch says the delivery order did not go 
out of his hands till the 24tii, but this is inoonsistent with the 
defender Mitchell's statement in his deposition, and in his 
letter of 15tb September, and Murdoch is Ikr firom being a 
distinct witness. Besides, it is impossible to adopt any theory 
which will harmonise all the statementoln this case. Unless, 
then, Murdoch is held condosive on this pointy Mitdiell's 
statement may be true that he gave the countermand on the 
24th, and yet that oountermand have been too late. The 
order of tiine would then oome to turn more exduaively on the 
evidence of Cameron, which is so vague, contradictor, and in 
every view unsatisfactory, that it is difficult to attaia weight 
to it^ enedally asagunst what amounto truly tohisown writ^ 
admowledging that on 23d Jul^ the purdiase was duly trans- 
ferred to Hope, and, on same date^ by him to the puisuer m. 
The Sheriff can less easQy believe thai Cameron, after the 
oountermand, made the markings referred to, than that after 
having made these, he received tiie countermand and promised 
not to deliver, and that when again presented he refused 
delivery, and has confounded the two oocasiona of pnMntotion 
to him. But, as ahready observed, it is difficult to frame a 
theory which will explain everything in the case, and it —««"*■ 
enough to rest on the failure of tl£ defenders sufiicientiy to 
instruct that the verbal oountermand they allege was prior to 
the intimation of the order. It may be noticed, thai while 
Professor Bell, in the uMsage refenwd to, says that a verbal 
oonntennand will suffice, he adds, "it is right, however, in 
order to avoid disputes, that the countermand diould be in 
writing," and it is unfortunate that that course was not fol> 
lowed m this case, and very strange if the eountermaiid was 
given so early as Mitchell alleges. The Sheriff cannot avoid 
remarking thai the difficulties of the proof in this case have 
been increased by so much of it having been taken on commis- 
sion, for several pointo are left obscure which the Sheriff-Sub- 
stitute would undoubtedly have dettred up, had it been taken 
before himself. This illustrates the importance^ wherever 
possible, of the proof being taken by the Judge, and not by 
the commissioner. But it is not meant that in this <n«^noft, 
the court could have done otherwise than grant the oommisaion 
if the parties pressed for it. 
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10th OOTOBEBy 1860. 

SMALL DEBT COUBT, FOBT-WILLIAM. 
(Mb Shibot Fbabib.) 

James Andxbson v. Jambs MTT.rw^. 
Valnatioii of Landa* Acts, 17 & 18 Tict.^ Cap. 91, See. 
12, 20 & 21 Vict., Cap. 68— Clerk of Sapply— In- 
speetor of Poor — Copies of Valuation Boll for. — Held 
that a Clerk of Supply is not entitled to make a charge 
for furnishing a copy of the Valuation EoU to (he Clerk 
of a Parochial Board. 

Mb Jambs Andbbson, Clerk of Supply of the oonntj of 
InyeniesB, raised the present action against the inqpsctor 
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of KOmaUie, for £8 as 6d, being his ohaigw fior makixig 
Copies of BO mnoh of the raluatiQii roll as rdaied to the 
parish of Eilmallie for the years 1858 and 1859. In 
defimce the inspector maintained that he was entitled 
to the copies without any payment, as there was nothing 
in the acts authorising a derk of supply to make soch a 
charge. It was argued lor the derk of supply that as 
the Act does not proride that these copies should be fur- 
nii^edfree of charge, the ordinary rule of law should take 
^£kct, that the work done should bepaid for; and theCom- 
missionerB of Supply, by a table of fees, had sanctioned 
the rate at which the charge was made. The Sheriff's 
o^on was, that although the 12th section of the Act 
enacts that the clerk of supply shall furnish the parochial 
boards with copies of the ysJuation roll, so far as ap- 
plicable to each parish, it does not authorise him to 
receire or demand payment from the boards for perform- 
mg this part of his statutory duty. On the other hand, 
m subsequent part of the same section authorises him to 
Eeyy a moderate fee from parishes or persons inspecting 
the roll in the clerk's hands, and making excerpts from 
it, and the Commissioners of Supply are authorised to fix 
the amount of such fees. This the commissioners have 
done; but th^ had no power, under the Act, to fix fees, 
as they seem to have done, payable to their derk lor the 
oopies of the roll supplied by him to the parodual 
boards. It must be presumed that the clerk's salary is 
remuneration sufficient for the whole duties of the office. 
If he oonTinces the commissioners that it is not, let them 
augment hie salary; and if they decline to do so, the 
<ilerk can resign his office. But, as long as he holds the 
office, he must perform all the statutory duties appro- 
priate to its fhU discharge. He has certainly not shown 
ferny authority for subjecting the parochial boards in 
payment of his charges for the copies of the roll which 
he is bound by statute to furnish to them« 

The defionder was assoilzied. 

Act. D. S. Maolabbs. AU, J. k B. Maoobkoob. 



12th Ooiobbb, 1860. 

SHBEIFF OOtJET, BOSS-SHIEE. 

(Mb Sbbbivf Cambbok.) 

ThB FBOCtTRATOB FlSCAL OF BOS8 V, InSPXCTOB OF 

LOCHBROOV. 

4 & 5 \^ct.. Cap. 60, Sec. 5— Lunatic Fauper.— TAc 
parish in which a lunatic pauper wat found, whose 
parish ofsettkment was unknown, held primarily liable 
for fttt Momteitance. 

David Jenkins was, in December, 1856, apprehended 
at Ardmore, in the parish of Lochbroom, by a police- 
officer, in oonsequenee of information Tecdred of alleged 
violent conduct, and of fears that he was insane. On 
hdbg apprehended, he was reported to the pursuer as 
jproouratDr fiacal. The pursuer thereupon presented a 
petition, accompanied by a medical report, to the Sheriff; 
settiiiig fortb the apprdiensSon of Jenkins, in the parish 
of Lodibroom, as an insane or fatuous person, in a state 
threatening danger to the lieges, and praying lor a 
wsita&t &r his oosanitment to prison for ssfe (TOStody, 



and erentually, after the usual investigation, to a lunatic 
asylum. After intimation in the newspapers, and to the 
inspector of the poor of Lochbroom, evidence was ad 
duced, and the Sheriff-Substitute found it established, 
that Jenkins was fatuous and dangerous; and in respect 
there was no mad-house or lunatic asylum witiiin his 
jurisdiction, granted warrant to commit Jenkins to any 
asylum willing to recdve him, therein to be detained 
until his cure, or until caution should be found for bis 
safe custody, all in terms of the Act of the 4th and 5th 
Vict., Cap. 60. Jenkins was accordingly sent and re- 
cdyed into the lunatic asylum at Tranent, and it was 
not disputed that the pursuer had incurred and paid to 
the keeper for Jenkins* maintenance the sums, for the 
recovery of which this action was now raised. The 
defence was, that when Jenkins was apprehended at 
Ardmore, it was not as a lunatic, but under the belief 
that he was a person who had been guilty of a highly 
criminal offence in another part of Scotiand; and it 
was only on his arrival at Dingwall that the error was 
discovered and proceedings taken against him as fatuous 
and furious, and it was not admitted that he was a 
lunatic. The contention, therefore, was, whether the 
parish of Lodibroom, where he was apprdiended under 
an erroneous impression, or the parish of Dingwall, 
where proceedings were first begun against him, was 
liable. The fects, as already stated, having been as- 
certained, the Sheriff-Substitute 



Finda, in point of Uw, that Lochbroom, as the parish in 
whiqh Jenkins was found and apprehended, if not also that 
which he chiefly haunted, is liable in repayment to the pursuer 
of the sums advanced, and to be incurred and advanced by 
him for and on account of the maintenance of the said David 
Jenkins while detained as being fetnous or lunatic and 
dangerous, reserving to Lochbroom its recourse against any 
other parish, or party liable in relief: Therefore repels the 
defences, and decerns against the defender, John Koss, as 
rspresenting the parish of Lochbroom, in terms of the con- 
elusions of tiie summons: Finds him liable also to the pursuer 
in the expenses of process. 

Note. — It is not denied that Jenkins \& a pauper, and the 
judgment of the Sheriff Courts on the evidence in support of 
the statement that he was fatuous and dangerous, must, hoc 
M/v^ be held conclusive of the main feet at issue in the first 
process, fortified as that judgment now is indirectly by the 
continued detention of Jenkins in the asylum as still uncured. 
The only question fcnr deduon in this case then is, whether 
Lochbroom is the parish liable, primarily or permanently, for 
his maintenance? 

It is not denied that Jenkins was found and taken into 
custody at Ardmore, by Noble, the policeman. Noble him- 
self swears to this fiact, and says that he apprehended him in 
consequence of complsints — ^tlirough a period of weeks — of 
violent conduct on the part of ^Tenkins. This statement is 
not only not contradicted, but receives corroboration to some 
extent in the testimony of the other vritnesses. 

It is tnie that Noble afterwards thought Jenkins resembled 
a man of the name of Murray, who was said to have com- 
mitted a crime in the south of Scotland, and of whom Noble 
had a written description, and that certain gentiemen at Ulla- 
pool, in the commission of the peace, to whom Noble com- 
municated his suspicion, advised Noble to take Jenkins to the 
authorities at DingwaU, as appearing to answer the descrip- 
tion. But Noble charged and was paid for apprehending 
Jenkins and taking him to Dingwall^ not as supposed to have 
been Murray, but as being Jenkins, a lunatic, and the ex- 
pense of the apprehennon and other preliminary proceedings 
was paid out of the rogue money vrithout objectwn. And 
there is no proof or averment that any change took place in 
JeiJdns* mental oondition between the time of his apprehen- 
sion by Noble, and tiie time of his oomroitment to the prison 
of DiliJgwaU. 
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It seMiis to tcSkm, m » inoewiiy oonieqaaioe, that his 
ftMij enstod when he wm found iad Apprahended nt Aid- 
man, tad aooocding to tho dedoon in tho oMfb-8eoft ▼. 
Thomim, 13th NoTember, 1818; and Mik, 18th July, 1839 
— that Lochbroom, aa the pariah of hia apprahenaion, ia pie- 
Buualy liable to the puaner, aa acting for toe poUio intateit^ 
far tfe fTPiwHft 4?f hiff «■»•«■»**■»—«<«* 

This Interloontor was appealed, but on conaideriDg a 
reclaiming petition, to which no answer was ordered, 
the Sheriff adhered. 

Aa. Pabtt. AU. Ajjcumma. Hat. 



15tb OofOBSBy I860. 

8HBB1FV OOXJBT, GLASGOW. 

(Sbbbhv Sa AbobibaxiD Aubob, Bart.) 



Scott 8c LouDOir v, Wtux k Locrbkad. 

PtooeiB Oaptkm— 16 8c 16 Yiot, Cap. 80, Section 16— 
Beriyal of Process. — Is extracting a process caption 
during the currency of the fifth mvidh from the date of 
the last Interlocutor in a process^ such a ^^proceeding 
taJcen^^ as to prevent it standing dismissed within the 
meaning of the IM Section of the Act 16 ^ 17 Fict., 
Cap. 80f 

[This pdnt was raised upon a motion before Sir Archi- 
bald Alison, and, so far as we are aware, for the first 
time. It will be seen that in this instance it is sur- 
rounded with specialties. But should the point come 
np pure, and be held to be a '^proceeding" within the 
meaning of the Act, it would be a virtual rqieal of the 
obnoxious 16th Section of the Sheriff Court Act, for 
which, we beliere, the prafiossion have to thank the late 
Mr Joseph Home, and the politeness of the Lord Adro- 
cate.] 

On hearing parties* proouratocB, the Sheriff pronounced 
this Interlocutor:— 

In zeapect it ia not denied by the ponmen* agent that be- 
fore the ezpization of three montfaa from the date of the laat 
interioeator of 6th Mazoh last^ a proooai caption waa inti- 
mated to the pozaneca' agent for return of the prooeia whidh 
he had borrowed np and fnled to return, ana that on 2l8t 
July following anothar oaiptism waa intimated and taken out 
agaLut the pursuera' agent on the 26th of that montii, and 
put into the handa of an oiBoer to compel return of the pro- 
oen, whicfay howevar, waa not returned for aeveial wedn 
theraafter, the pnnuan* agent having locked np the proceaa 
in hia deak and gone to the oountiy, and thua aet the caption 
at defiance: Finds that^ in the apodal droumatanoea of the 
oaae, the intimating the caption, and anbaequently extracting 
the aame^ and poMng it into the handa of an oiBoer to put 
into ezeonxtion, may oe held in the aenae of the Act aa a 
"ptooaeding taken in the cauae by the de&nden, and en- 
titled the defondera to haTO the action reriyed and nrooeeded 
withy aeeing they did all that they could to force back tne proceaa 
from the pursuera* agant, who improperly kept np the aame: 
Tbarafbte^ in the cireuniiitanoaB of tbe case, granta the de* 
fondar^ motion, refives the action in tanns of the atatnte, 
and appointa the oanae to be enrofledi eto. 



Act* 



Alt. T. G. Wbiobt. 
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17n OoroBBB, 1860. 

SHBBI7F OOUBT, GLASGOW. 

(Mb Sbbbut SicraL) 

Thomas Daizdb. v. Kmaosr 8fc Co., k Mairhbw 

WUITB. 

Asq^thment. — A, contracted wiih B. to drag wUh his oum 
horses a locomotive engine to a raiboag station^ the engiue 
having been placed by A, on a waggon belonging to him. 
On its passage along a street j the waggon came in con- 
tact with^ and knocked doum^ a lamppost^ by which a 
boy received injuries^ causing his d^Uh. In an action 
qf damages by the bo^s father against A. ff B., held 
^t the accident was not a damnum fiitale, but that B. 
only was liable. 

This was an action of damages raised against both 
defonders for the death of tbe pursuer's son, which 
occurred in the following circumstances. On 11*01 
June, 1869, the defender. White, contracted with 
the other defenders, Neilson and Co., to conrey a 
locomotiTe engine firom their works, in Hyde Park 
Street, to the Caledonian Bailway Station in Buchanan 
Street. Neilson k Co. furnished the waggon on which 
the engine was placed, and undertook to place it on the 
waggon and take it off when it arxived at itsdestinataoli; 
and White furnished the hones and drivers, and under- 
took tbe oonToyance of the waggon and engine to -tiie 
railway station. White was in the habit of entering 
into such contracts, and was considered a competent and 
skilful person for such duty. The engine, which weighed 
from 26 to 27 tons, was placed upon the waggon l^ men 
in the employment of Neilson 8c Co., and then drawn by 
twenty-eight horses fbvnished by the defender, White, 
and under his charge, and that of men emplqyad l^ him, 
the waggon and engine proceeded from Hyde Park 
Street until it arrived within a abort distaDoe of the 
Caledonian Bailway Station, at the head of Buchanan 
Street, when it came in contact with a lamp pillar, 
situated in the middle of the street, lyy which the lamp 
piUar was thrown down, and in its fell it struck tbe 
pursuer's son, a boy 10 years of age, who died in con- 
sequence of the iiguries he recetTed. It was prored that 
there was plenty of room for the waggon and eng^e to 
have been taken into the railway station without going 
dose to this lamp pillar, that many such waggons with 
such engines had gone in safely, and that the oolj cause 
of the^acmdent was that the waggon was driven too 
near the lamp pillar. For the defender, White, it was 
pleaded that firom the nature of the worki and the 
position of the lamp pillar, the accident was a danmmm 
faXdU^ and could not be avoided. For Neiknn k Co. it 
was maintained and proved that White was a competent 
party, of great experioice, and who, on pravioiiB oooa« 
sions, had shown great care and eavtkm. 

Having firand the fecti as already stated, tha fiiariff' 
Substitute 

In law finds that the defendant KaQaon Ik Co;., having eoo- 
tneted with a competent person to oonvay tUa eoaine^ fSbeif 
are not liable for injury oanaed to any panon daring' its 
tnnait: Finda that the death 6t the msnai'a son hairing 
been eanaed by the wagaon and engine wkaq driven too near 
the lamp-poet, when nndwr the charge of the dafendar. Whiter 
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And hiB man, li« ii liaUe in dMUigM ud loktiiim to the pur- 
mur. A.mmim said damagea at £60 iterlinff, for which aum 
doooma againat tiia dafender, White: Aaaoilxiea the defendera, 
Neikon 4 Co.: Finda the defender, White, liable to the 
miniier in ezpenaea: Finda the puiaoer liable to defionden, 
KeilBon & Co., in their ezpenaaa: Of which appointa, etc. 

Nora.— U^ the proof led the Sheriff can come to no 
other oondnaian, except that the accident waa canaed aolely 
b^ the waggon having been dxiyen too doae to the lamp 
mUar, and that there waa no ocoaaion for thia aeemed proTcd 
by the fact that very many enginea aa luge aa thia one are 
oonatantly taken into the aame atation without accident, ^e 
defender, White^ endeavoured to make out that the waggon 
itielf waa defective, and did not, on the oocadon in qneation, 
follow the hoxaea properly, but he has fSuled to make out this, 
and in thia caae there appeara no room to attribute any Uame 
to the poor boy who waa killed, or to the puiauer, hia £ather. 
The boy waa atanding on the atreet where he had a tight to 
be, and a boy of ten years of age ia not such a mere child that, 
allowing him to be alone on the atreeta of Gkagow, infers 
any oarelesaneas or culpa on the part of hia parents. The 
Sheriff*Subatitute has had more difficulty in fizii^ the amount 
of the damagea to be awarded. In one point of view £60, or 
indeed any aaniy is no adequate remuneration to a £ather for 
the loaa of hia son; on the other hand, taking hito conaidera* 
tion the position of the partial^ it is a laise sum for the pur- 
suer to receive, and also for the defender, Whiter to pay; and 
on the whole, though the iajuiy waa greats the eiilpa on the 
part of the defender was not so. Tl2s is not a oaae where 
children are deprived of the aupport of a parent^ or where 
there ia any pecuniary ii\jury inflicted on the pursuer. 

This Interlocator haying been appealed, Sir Archibald 
Aliaon adhered, hat with this alteration, that as between 
the ponmer and the defenden,. Neikon & Co., no ex- 
peuMs were found due to or by either party. He added 
the following 

Nora. — ^The prod hers established beyond all doubt the 
liability of the defender. White, who contracted for taking 
the engine to the railway station, and furnished the horses 
for the purpose, for the unfortunate calamity which took 
place, and which reaolted in tiie death of the pursuer's son. 
It is clearly proved that the steam engine in question, which 
weighed 28 tons, was ^aced on a waggon, drawn by 80 
horses, which came up West Nile Street, on the way to the 
Caledonian Bailway station at the head of that street and 
of Buchanan Street At the top of these two streets where 
they unite, and opposite the entrance to the railway atation, 
is placed the large iron lamp pillar which waa knocked down 
on the occasion by the waggon coming in contact with it. To 
approach the gateway leading to the railway station, carriages 
pass by the east aide of thia lamp, which stands in tiie middle 
of the crossing, and it appeara from the plan in process that 
at this point there is 66 ft. between tiie lamp pillar and the 
eaatem aide of the street There was, therefore, ample room 
for the waggon to have passed with safety, even with the 
large train of horses attached which were used on the occa- 
sion. It is true that it appears from the proof that there was 
a great crowd assembled on the occasion, attracted by the 
number of horsee drawing the waggon and imwm^^ gixe of 
the engine. But that drcumstanoe affords no excuse what- 
ever to the drivera for running the waggon up against the 
lamp post; because that lamp post was so high as greatly to 
overtop taj crowd, and is particularly oonspidoua to one 
coming up Buchanan Street, or at the head of Nile Street, from 
standing on the top of the eminence at which these streets- in- 
tersect each other. The branches, too, of the lamp poet ex- 
tend greatly beyond the extremities of the stone jullar on 
which the iron lamp is jdaced, and accordingly, so obvious 
Waa the danger from the line which the carters took, that 
cries arosQ from the crowd that the lamp pillar would be 
knocked down before the vehicle approached it To say in 
theae ciroumstanoes that a catastrophe was a damnum fatale, 
and oould not be avoided, ia the same thing as it would be to 
affirm that it was a domnwn fataU for a steamboat, in a clear 
ealm day, to run against the Ailsa Craiff or the Bass Rock. 
No expenses are found due to the defenders, Neilion & Co., 
who have been assoilzied, because they were so closely con- 
iMeted with the conveyanoa of the engina, that it waa not 



only neoeasary to oall them aa deCmdars, along with the de* 
fender. White, who fnmiahed the hcties^ but it waa mora 
than donbtfbl whether they wwe not liable in damagea for 
the calamity which happened Jointly and aeverallr with the 
party White. The engine waa made by Measrs Neilaon. It 
waa in the oourse of being oonvef ed^ when the aooidanl 
happened, fbr their behoof to the railway station on a waggon 
or carriage of their own, bearing their name, and by horses 
hired bythem from the other defender, White, for the pur- 
pose. They were^ therefore, the direct employers of the 
party who did the mischief, and their case is not analogous, 
but a contrast to that of a landlord ^n^ employs a tnidea- 
man or contractor to execute repaint who again employa a 
sub-oontraotor, by whose n^ligence or fSsolt a mischief ia 
done, which was the ipeeUt fidi in the case of BmmU ▼. 
M*Nee, decided in the Supreme Court. In these oiroam* 
stanoea the defenders, Neilson ft Co., may ooogratukte them- 
selves that they escape from the action with no greater loss 
than paying their own expenses. The Sheriff entirely con- 
curs wiw the Sheiiff-Snbetitute in his observation in r^^fard 
to the amount of damagea awMded. The real loss sustamed 
by a parent in such droumstanoes most certainly cannot be 
meaaurad by any aum of money, however large. But the 
Court cannot mulct from theae considerations^ and can only 
lock to the material loss that has been inooired, and as the 
foult of those for whom the defender. White, is responsible 
arose from adpa levit and no bad intention^ the damagea 
awarded appear in that view adequate. 

Aa, BOBIBT CaBSWXLL. 

AIL For Neilaon ft Co.— A. KllKWOOD. 
For White— T. C. Youvo. 
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SHEBIFF COUBT, PEBTHSHIBE. 

(Mb Shibifv Babolat.) 

Lord Gray & Others v, Thomas Sexflb. 

Biyer Net-Fiahing — ObetnictionB — Bemoral dL'^Al- 
though the owner or tenant of a river faihing may^ breyi 
manu, remove stones and other such obstructions in the 
way of his net within the hounds of an adjoining fishing^ 
he cannot^ without judicial authority^ interfere with Ae 
hanks or aUuvio ia the river hed^ though these should 
impede his operations. 

CuBtom.— iln alleged custom on the River Tay^ authoris" 
ing such operations^ held^ on a proof, not estahUshed, 

This waa an action at the instance of Lord Gray as 
proprietor, and Charles Powrie and George Pitcftithly 
as tenants, of a fishing-Btation on the Biver Tay, a little 
below Elcho, called Langlaw, against Thomas Semple, 
tenant, under the Town of Perth, of the afiljoining fish- 
ing-station of Cally, to have the defender ordained to 
restore to its former state a portion of the bank or beach 
of the Langlaw station, the defender having, by way of 
redding and cleaning the river within the swing of his 
net, removed a considerable quantity of earth, shinglei 
and mud from the bed of the river, within the fishing- 
water of the pursuers, and thrown it up on the bank 
of the Langlaw station, so as materially to injure that 
station, as the pursuers alleged, for fishing purposes. 
The defiender pleaded that the operations complained of 
were necessary to the proper working of his own sta- 
tion, and were sanctioned by the practice on the river. 
On thia the parties joined issue; and after a proof waa 
led} and the agents of tbe parties heard thereon, \h% 
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Sheriff-Substitate pranounoed the foUowing Interlocu- 
tor:— 

HftTing heard Mrtita* procurators and made avizandain 
irith the came (haTing previooBly inspected the locality): 
Finda it admitted aod proved that the defender, time set 
Ibrth in the zeoord, entered on the growid of the pnrsners' 
fidiing-Btation of Langlaw, and bey<md the adjacent fiahing- 
■tation of OaUy, then tenanted by the defender, and cot amd 
otherwiae altered the hank of the said fishing of Langlaw to 
ft considerable extent: finds that said operations, though 
openly made, were not anthorised, consented to, or homologated 
by the poprietor or tiie petitioneEB, the tacksmen of Langlaw: 
Xinds that the defender has not proved such extent of custom 
in the Biw Tay as to warrant his said operations: Finds, 
therefore, that the defender is bound to restore the bank on 
the porsoer^s ground to such state and condition, so far as it 
can be^ to whi2 it was before the defender's operations thereon, 
cr at least to have it placed in such a state as to occaoon least 
iiguiy and detriment to the pursuers in the management of 
ueir fishings of Langlaw. With tiiese findings, orders the 
eanse to the roll of motions, that parties may he heard as to 
tiie beat mode of carrying the same into practical efifoct^ 
reserving considemtion of expenses until the final issue. 

Kori. — As a general and sacred principle in the law of 
p r op er ty , one proprietor cannot enter on his neighbour's 
ground, and p e rfo r m operations thereon, without express 
consent. It will not justify the inroad, that the operations are 
proved to be beneficiid to the actor, and not to the prejudice, 
nay, tiiough even to the benefit, of his neighbour. Of tibis 
the latter must be allowed to be sole judge. If there be detri- 
ment to one by the state of possession, and a right at law to 
have a remedy, and which is refused of consent, then recourse 
must be had to judicial authority. Any other rule of practice 
would lead to endless disputes and serious results. It woidd, 
in short, be permitting individuals to take the law into their 
own hand, and seek their own remedy, which, of consequence, 
could equally entitle the other party to defend his rights abo 
ftt his own hand. The defender, admitting the inroad on the 
pursuer's ground, was bound to prove prior consent or subse- 
quent homologation, or uniform and notorious practice to the 
like effect on the Biver Tay. No averment was made of con- 
sent by the proprietors, whose intereste were the most per- 
manent^ nor ot uke tacksmen, and the implied consent of the 
■ub-tenant can never be held to foreclose either of them from 
their just rights. The poof of practice is very limited indeed, 
and consiste rather of opmions than actual pro^ of similar facts. 
It is undoubted that fishers have a right to sweep their nets a 
certain distance aboye or below their march, and here tiie 
benefit and burthen are redprocaL So far the Sheriff-Suhetit- 
tnte would support that piactioe, that if a stone or other 
artide come within this sweep, that either pwty might 
fltraighway remote it. Tins would be for mutual advanti^, 
and to the ii^ury of neither party. But he cannot find any 
fiust on the proof to authorise one tacksman to enter on tibia 
ground of his neighbour and cut the banks, on the plea that 
thij had become unusually misshapen, or obtruding on tiie 
proper sweep of the net by the gradual accumulation of deposit 
nom non-use of the stotion above. If such were tolerated to 
any extent^ it is not easy to ascertain to what extent it might 
be carried. It does not appear of any consequence to the 
deojeion, that the Langlaw station had no f omibad stotion at 
^ upper part of their ground, or that it was even unfit for 
■ooh a purpose. Nevertheless the proprietors had the right of 
property and possesmon to the whole extent of their bank, and 
mi^ make what use they chose of any part thereof. There is 
no doubt but that the operations were for the defender's boiefit, 
and, had thev been completed, might not have been greatly to 
the pursuers injury. They were abo done openly, and not 
daodestinely, and were seen and not objected to by ihe 
temporary oocupanto of Langlaw, and the defender was pre- 
Tented mm finishing his operations by the pursuers. It seems 
now imposrible, and not for the interest of either party, that 
lbs bank should be r es t ored to ito former rude stoto; and all 
that appears now necessary is, to larel down the bank with a 
proper slope such as a pni^ctical person might ascertain to be 
■omoent to remove aU real cause of complaint on the part ot 
the purraen. 

Hie defender appealed, bnt the Sherifif adhered. 

4«r, MAorarm fc Dicuom. au, Mslvilub ^Axnov. 



26th Octobxb, 1860. 
SHSBIFF OOUBT, PEBTHSHIBE. 
(Mb SHmxvr BABOLiLT.) 

In Notb ot OBjEcnoNS to Tbusteb^s Dzscbaboe, 
zif Sequbbtbatiok ot Estates ot Tubnbb & Sov. 

Bankmptey (Scotland) Act 19 & 20 Vict, Cap. 79— 
Tn]0tee*B Discharge— OljectionB to. — Circumstances 
in which objections to Trmie^s discharge repeUUd. 

The TroBtee in this Beqnestration haying called the 
Btatntory meeting to consider bb to an application tax 
his discharge, presented his petition to the Sheriff. Notes 
of olvjection were lodged against his discharge by certain 
creditors. These objections need not be repeated here, 
as they will be easily gathered £rom the Note of the 
Sheriff appended to the judgment disposing of them. 

Having heard parties' procurators, and made av iwyfidum 
with the process: Finds that the objecton haTe substantiated 
no grounds for refusing the trustee his discharge: Therefore 
repels the objections thneto, resendng to pronounce final dia- 
charge so soon as the accountant in bankruptey reporto on 
the sederunt book, according to practioe, and directo the 
trustee to furnish him at the same time with a copy d these 
notes: Finds the objectors liable to the trustee in expenses. 

Note. — ^From the first the Sheriff-Substitute e xpre s s ed his 
ojnnion that the objectors could take nothing by their refnaal 
of the trustee's discharge. All the eflfoct would be to keep 
him in office without ha^hig to perform any duty, or incur 
any farther responsibility. The only ground on which a^ dis- 
charge of a trustee can legitimately be refused, is that he is in 
jponetnon of funds which he has not diyided, but even in ikM 
case a complaint should at the same time be presented against 
the trustee under the 86th section of the " Bankruptcy (Scot- 
land) Act." Tbe objectors do not pretend that the trustee has 
not divided all the fimds which he has realised; but complain 
of Us mismanagement whereby the divisible fund was not so 
great as it would otherwise have been. The Sheriff-Substi- 
tute is of ojnnion that this objection should have been made 
the subject of a separate complaint under the 86th section of 
the Act; but as the agent for the objectors hinted that the 
refusal of dischurge might be followed by ulterior prooeediDg, 
the Sheriff-Substitute has moet anxiously gone over the whcSs 
proceedings and sederunt book with tlie view of discover in g 
evidence in support of the objectitms. 

However grievous the result has certainly been when con- 
trasted with the br^ht expecUtion at the commencement^ he 
can discover no solid grounds for reflection against the tnuitee^ 
who had no possible interest but to realise the largest anm 
possible for the creditors, and thereby inc re as e his own com- 
mission. The sequestration was issued on 12th Jone^ 1858, 
on the application of the bankrupts, with consent of a creditor 
of the requisite amount. At the meeting for election of 
trustee, Mr Soutar held a general mandate finm the p r ese n t 
objectors, and he was unammouslv elected trustee, and Mr 
Wilson, solicitor, was chosen one of the commisnoners. There 
were only three persons, including Mr Wilson, who were at 
the time legitimately qualified for the office. This circomstancs 
is of very common occurrence, and creditors have themselves 
to blame for not taking from the first that superintendence d 
the proceedings in a sequestration which the stotute so amply 
affords them. It is no uncommon thing in this quarter to 
have the meetings embodied in one person, who tranaaeto tha 
whole matters vrith tiie ffreatest unanimity and deqiatoh. 

The stote of affidrs exhibited, showed debto to the extent of 
£234 lOs 9d, and asseto £567 6s, thus giving a surplna or re- 
version of £832 12s 8d in £svour of the bankrupta, whO| 
according to tins, were not then insolvent. 

The badkrupto were duly wramined at cansideraUe lengthi 
and the trustee, acting upon the information then reoeived« 
made up and circulated a stoto of affiurs^ still showii^ a ra> 
tersion, but reduced to £246 14s 5d. AU tha atatolny ra- 
quiremento u»pear to have been carried on with moat sk* 
emplary reguluity. The hedtaUe and moveaUa piopertiai 

were iMd| Min« oC tiM mmU imIM thft \ata«4«i^ 
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did not Bat the mother of the bankrapU, at the clou, lodged 
ft dttm for £800 which had not been indnded in the state 
given up and sworn to bj the bankrupts. This cUum the 
trustee rejected, not without colourable grounds, but on an 
appeal the claim was admitted, on further evidenoe bang ad- 
duced. The law expenses have been unusually high, but the 
trustee's commission was fixed at the moderate sum d £15. 
The result has been that the whole funds realised are £442 Is 
lOd, instead of £568 8s, and alter deducting the law expenses 
of £119 8s 8d, trustee's commission of £15, allowance to the 
bankrupts of £9 12s, there remained only about £100 to be 
divided amongst the creditors, whose daims had increased to 
£660 8b Sd. Thus, instead of the flattening revenion, there 
was only a dividend of three shillingi in the pound to the 
oredlton. 

A meeting was duly called for, and held on the 81st Octo- 
ber, 1859, for the purpose of coniddering the application for 
the trustee's disduoge. The meeting was attended by the 
trustee and the three commissioners. The trustee still held 
the general manda t e by the present objectors. But after the 
sederunt was taken down, one of the objectors f Johnston] ap- 
peared personally, which superseded the mandate, and also 
one of the bankrupts appeared, holding a mandate from his 
mother, whose large dahn had been so recently admitted, but 
whose mandate was objected to by two of the commissioDers. 
The meeting, with the exception of the objectors and the 
bankrupt acting for his mother, dedared their satisfaction 
"with the coiTeotneBs of the trustee's actings, transactions, 
and intromiwriouB, and for their rights and interests authorised 
the trustee to make the necessary application to the Sheriff 
for fiis discharge." 

Tlie two dissenting crerlitnra entered their objections similar 
to what has been judicially pled; but Joseph Johnston k Son 
have alone appeared in Court to object. 

There is^ no doubt but at tiie above meeting had a vote 
been permissible, the trustee's discharge would have been 
lost by a great apparent majority; but the creditors are only 
desired to " expren on epinion of the tnuU^t eondwi," and 
have no power to grant or refuse the discharge, which is ex- 
presdy reserved to the Couri^ (Section 100.) 

A auestion was raised whether the bankrupt could oom- 
petently represent his mother as her mandatory and dissent 
against the trustee obtaining his discharge. However delicate 
Buoh a proceeding obviously is, it is thought to be no less 
competent than the trustee representing creditors and approv- 
ing of his own conduct as trustee. There is nothing in the 
mere &ot of the trustee upon the information of the bank- 
ropt, and the limited sources of infonnation then within his 
power, having issued an abstract state showing the probable 
results of the estate, whidi in the end was a miserable dis- 
appointment. This arose chiefly from the large dadm unex- 
pectedly, and at the deventh hour, lodged by the mother of 
the bankrupt. 

Tlie objectors urged that the trustee was to blame in not 
asking the bankrupts, while under examination, as to certain 
diserepandes in his state; but the answer to this is, that the 
examination was equally open to the objectors and every 
other creditor — another privilege much neglected in practice. 
The examination in this instance was more than the average 
in len|fth and minuteness, and in the then son-shining aspect 
of affiurs it is rather surprising that it was so particulM. 

One serious ground of objection is, that the trustee, instead 
of immediatdy realising by sale a quantity of salt and empty 
barrels at Anstruther, was pleased to purchase fish and have 
them salted, and in this transaction incurred loss. It must 
be admitted that a trustee has no right to enter into new 
speculations of trade, however promising they may be; but it 
is undoubted that he is entitied to use a sound discretion as 
to unfinished work, so aa to realise to the best posdble ad- 
vantage to the estate; and if, on the oontrary, he avoided 
taking such judidous measures as involved a saorifice of pro- 
perty whidi might otherwise have been saved, he would 
justiy expose himself to liability for neglect under the 82d 
Section — " The trustee is authorised to manage, redliie, and 
reoover the estate bdonging to the bankrupt, wherever 
situated, and convert the same into money, according to the 
directions given by the creditors at any meeting; and if no 
such directions are given, he shall do so with the advice of the 
commissioners; and, by the" 85th Section of the Act, " The 
commissioners are authorised to superintend the proceedings 
of the trustee^ and to give their advice and assistance relative 



to the management of the estate.*' Aooordingly the trustat 
in this matter, on the 12th of August, 1858, had a meeting 
with the commissioners, one of whom is an experienced flsher* 
man, and one of the largest creditors. The meeting having 
taken into consideration the propriety of taking steps for tha 
purpose of having the fishing at Anstruther carried on, and 
taking into account that there is at Anstruther a stock of salA 
and banels belonging to the estate, and considering that it 
would be mudi for the advantage of the estate that fiah ought 
to be purchased there, so that the salt and barrels at An* 
struthor might be used, the meeting reconmiended th« 
trustee to employ Christopher Bobertson, presentiy in tha 
trustee's employment^ and recentiy employed by the bank- 
rupt» or any other competent party, to go to Anstaruther with 
instructions to purchase, at such prices as may be supposed 
suitable of yidding a profit, as many fish (if they can be got) 
as may fill up and otherwise use the stock of salt and bairela 
on the grouxiid. Under these circumstances the trustee sacmf 
fully warranted in what he did, however unfortunate the n* 
suit may have been. 

The only remaining objection, which is also of a seriow 
natore is, that Mr Wilson being a commiarioner could not also 
act as law agent m the sequestration, and though it was com* 
potent to do BO, his accounts contain much business that fell 
properly to the trustee to perform, and a second taxation 
under instructions was specially craved. The office of a law 
agent in a sequestration is nowhere regulated by the statute. 
He is the nominee of the trustee alone, and is not an officer in 
the sequestration— 18th June, 1822, BaUie; 15th June, 1827, 
Churleif, By the 154th section it is enacted— <' That all 
accounts for law business incurred by the trustee shall before 
payment thereof by the trustee be submitted for taxation to 
the auditor of the Court of Session, or to the auditor of tha 
Sheriff Court ol the county in which the sequestration was 
carried on, as may be directed by a general meeting of the 
creditors." This providon has been complied with. Tlie 
meeting of creditors for election of trustee directed '*the 
accounts for law business to be incurred by the trustee to be 
submitted for taxation to the auditor of the Sheriff Court of 
Perthshire." This perhaps was somewhat premature, and it 
would have been better to have delayed this until the meeting, 
previous to the dividend being dedared, and alter the 
accounts had been actually incurred and laid before the 
meeting. There is no express statutory disqualification of a 
oommisdoner being the law agent in a sequestration. Under 
the 120th section he is placed in the same dass as the trustee^ 
sjod debarred from being a purchaser of any of the bankrupt 
estate. This shows a jealousy against a commisdoner being 
placed in a podtion adverse to the general interest of the 
creditors. The wdl-recognised rules which prevent vduntary 
trustees being law agents upon a trust estate do not apply to 
tiie esse in hand. Keverthdess, it must be confessed that 
some of the reasons for such exdudon are not altogether 
awanting here. A commisdoner, in being the adviser of the 
trustee as to authorising and compromising law pleas, would 
have an interest to oounsd the former rather than the latter. 
The practice of such union of offices, it is understood, is not 
unusual in Glasgow — the great sphere of the operation of 
bankrupt law — and the trustee here cannot be blamed for 
following the usual practice. There are also several safe- 
guuds. In the first place, the commisdoners are elected by 
the creditors, and in the present case the objectors were 
represented at the meeting when Mr Wilson was deoted. 
In the next place, under the 76th section, a commissioner 
may be removed by the creditors at any meeting; and lastiy, 
and chiefly, the law agent's accounts must be taxed before 
payment, as was done here. 

In the present case Mr Wilson's accounts have been 
taxed by tho long experienced auditor of this Court, and 
who seems not to have spared the pruning knife. The 
first account amounted to £77 7s 2d, and was reduced to 
£64 7s lOd, the second accoimt was reduced from £32 Os ll}d 
to £26 lis 6|d, a third account was reduced from £18 4s to 
£16 Is, and a fourth account was reduced from £15 4s lid to 
£10 48 5d; it ought to be mentioned that these accounts contain 
some oth^ due to Edinburgh and other country agents. The 
Sheriff-Substituto fora time hedtated whether,8eeing that these 
accounts were audited, ex parte, he might not, as craved, order a 
second audit with the benefit of the objectors' agent being pre- 
sfflit. He is now of opinion, under the statute, such a proceed- 
ing, if not incompetent, would be at least highly inexpedient. 
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The tnutoe, in every respect, complied with the itatote. The 
aocounti hftve been taxed by the r^alar mditor u tclected 
by the crediton. The whole eflEect of a new auditor, if recnlt- 
ing in a ftrUier redaction, of amount^ would be merely to 
create a imn for fiurther diiriidon amongst the crediton, whidi 
oonld not reasonably be expected to be equivalent to the ex- 
penses occasioned by such fiufther audit and division. The 
SheriffSubstitnte would suggest that an obvious improvement 
in sequestration law would be to make audits in sequestration 
competent only to one auditd^-Hroch as the gentleman who 
fills that office in tfie Court of Session, or, better still, the 
acooontant in bankruptcy. The objection in this case that 
the accounts of the law aoent contained much business which 
was the proper datj of the trustee to perform, this may 
often be a question of nicety, and it would be well that a 
wUfirm rule and practice existed throughout the land, rather 
than a practice as varied as there are separate counties with 
separate officers of taxation. On the whole, there appean no 
grounds why the trustee should be refused his dischaijfe^ 
neither can it be ^own what possible benefit the objecting 
crediton could obtain by such ref osaL 
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Agent and Clieiit^ Liability of Agent.— iln aehnowUdg" 
maUfar borrowed money was astiffned by single indoT" 
gaiioni to whieh a penny s(amp was affixed. By ike 
adoiee o/hu ayenij the asHgnee raited an action in Me 
own name again»t ike widow ofihe grantor, wnick wcu 
dimisted as incompetent; and ikis Judgment was aUowed 
to become finoL Tke agent (ken raited an action for 
hie profeesional account against (ke assignee, who raised 
a counter action of damages for erroneous advice and 
failure in professional duty. Held that, as ike error of 
ike agent was and is a doubtful point of practice, it was 
culpa leriflBima only, and action against kim dismissed, 
but decree given for kis ouHays only in kis action against 

ike assignee. 
Aflngnation-— Lddoraation. — ^^ Borrowed from A. S. ike 
sum o/£18.** Is suck a document well assigtted, so as 
to give a good title to sue, by indorsation ikus.'-^-^^PUase 
pay ike above sum o/£18 to C. D., wkose receipt wiU 
be binding," and affixing a penny stampf 

Iv June, 1854, the late John Anderson granted an 
acknowledgment to Robert Yanhagan in these terms:— 
** Glasgow, 12th June, 1854.— Borrowed from Mr Robert 
Yanhagan the sam of £18 sterling." After Anderson^s 
death, Yanhagan wrote at the foot of this document, 
addressed to Anderson's widow:— ** Please pay the abore 
sum of £18 sterling, due to me by your late husband, to 
Thomas Fairie, grocer, Glasgow, whose receipt will be 
binding on (signed) Robert Yanhagan." It was 
admitted by A. that this latter paper was written by his 
advice, and that by his advice also founding upon it as 
a yaUd title to sue B. raised an action, not in name of 
the cedent, but in his own name, in the Sheriff Court of 
Renfrewshire, against Mrs Anderson, concluding for 
payment to himself, as assignee of Yanhagan, of the 
above sum of £18. Mrs Anderson detoded the action, 
and her defences were sustained, first, by the acting 
Sheriff-Substitute Blair, on the ground that the docu- 
ment firanded on did not constitute a legal assignation 
of the debt sued for; and, secondly, by the Sheriff- 



Depute (Mr Maofiurlane), on the same ground, and 
also on tiie grounds that, viewing it as a mandate, it 
empowered the pursuer to disoharge, but not to sue, 
in his own name; that it did not belong to the privileged 
class so as to be transferred by indorsatioa merely; ^t 
it was not of the nature of an order or draft for money; 
and that the penny stamp did not seem applicable to the 
writing in question. This judgment was now final; 
but A. maintained that it was erroneous that such doon« 
ments are sustained in the Sheriff Court in Gla^gofw, 
and that the case of Lawrie v. OgUvy, 6th Febmary, 
1810, and BeU in kis Commentaries, Shaw's editioDi 
voL i., p. 558, were authorities in his &vour. In this 
state of matters, A. has brought the present action 
against B. for payment of his business account in con- 
ducting the above case; and B. has brought a counter 
action against A. fbr tiie loss and damage he has sus- 
tained. As the points involved are of some practical 
importance, I shall state the grounds on which my 
opinion has been formed somewhat in detaiL In 
Lawrie's case the origuud debt wss a small account ow- 
ing by Ogilvy to Hendry. Hendry endorsed upon the 
account, "Fay the within account to Ritchie Lawrie." 
Lawrie brought an action against Ogilvy in his own 
name, and the court held that this was merely an autho- 
rity to settle, and that it afforded a good action at law. 
On the authoriry of this decision, FrofiBSsor BeU layi H 
down that "book debts may be conveyed by endoveement 
to the effect of authorisuig tiie assignee to bring an action." 
Had the matter rested here, the decision, so far as it goes, 
is clearly in A.'s &vour. Subsequent decisions, however, 
and particularly the case of Suikerland v. Munro, lead to 
the infisrence that, while the court have not ezpieady 
intimated their disapproval of the principle of that deci- 
sion, still it is to be regarded only as auUiority as to the 
validity of endorring an* account, and that it is not to be 
extended further, such as to transactions not in re mer» 
catoria, or to those where a transfer by such means has 
not been sanctioned by long usage. BeU in treating of 
assignations, says, p. 557 — "It is made in words desxly 
expressive of the present transfer from the cedent to the 
assignee, such as resign, transfer, dispone, and make o?er 
the debt, described as a certain sum contained in a bond 
bill," etc. "The assignee is made the commissioner of 
the cedent; he is surrogated in the cedent's place, with 
power to ask, uplift, and discharge the debt. Such aie 
the requisites of a regular assignation entitling the nsnigneft 
to sue in his own name, and it cannot be doubted that 
the original document of debt in this case bean far mora 
affinity to a debt requiring a fonnal assignation than it 
does to an account. The word "borrowed" from Mr 
Yanhagan is equivalent to an acknowledgment of having 
received the sum mentioned, and to an obligation to re- 
pay it when demanded, being the two meet essential 
clauses in a bond Ibr borrowed money, and the debtor 
seems entitled to satisfy himself that the document so 
granted by him has been validly transferred. 

The leading cases since that of Lawrie are — Ides v. QUI 
and JReid, 24th Jane, 1836; Taylor v. HvUkewn 4 Co., 
13th February, 1845; Taylor v. Seati A Mill, 16th July, 
1847. nieee eaiee were all either indorutioiis of acocmnti or 
draughts upon partiee holding funda of the drawers in their 
han^. None of the documents founded on were admowledg^ 
ments of debt for lent cash, and they were aU iii*»»«8«^ fgQg^ 
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the want of a ttomp. As the indonftfeioii by Yuhagaa wm 
made mbsequent to the pMnng of the present Stimp Act» it is 
neoesssry to oomdder the eflbct of that Aot* upon tne present 
esse. The ezistiiig Stamp Aot imposes a dntj on ''Inland Bills 
of Exchange, Dzmft^ or Order, after 10th October, 1853, for 
the payment of any som of money to the bearer or to order 
on aemand, one penny.** If the indorsation in this case is 
to be regarded as an inland bOl or order, I am of opinion 
that the penny stamp attached to it was the proper stamp 
to be used, and I observe that such was the opinion of 
the Stamp Office authorities when oonsnlted in the esse 
of Orowford v. OiUiu A Bmmn, decided in the Oh»gow 
Sheriff Oourt in 1855. Bat being of opinion that it must 
be dealt with neither as a mandate nor as a bill, but as an 
assi^piation, I think it was rightly dismissed — both as want- 
ing in the reqnintes of an assignation and in not having an 
assignation stamp. The next point for inquiry is as to 
the effMt to follow upon this — Ist, A's action for payment 
ibr his account; and 2d, upon B's action against him for 
repetition of the expenses he has incurred m that action. 
I am of opinion, in the first places that A is not liable in 
damage to B for the unsuccessful result of the Benfrewshire 
action, and that he will thereftne hSi to be assolLded firom the 
oounter action against him. In the pr ese nt case it is impos- 
sible to hold that there was either such negligence or igno- 
rance on the part of the agent as to render him responnble to 
his oUent for the loss or damage he has sustained by the unsuc- 
cessful issue of the action referred to. Indeed, a perusal of 
the cases to which I have refened will satisfy any one of this; 
and that the error into which A fell, which we must now 
assume it to have been, seeing that it luw been so held by the 
learned judges before whom it was tried, was adpa leoiuiima, 
and upon a very doubtful point of practice. I have, therefore, 
no hesitation in assoilsing A firom the counter action against 
hiuL The^re is, however, a manifest diitinction between 
finding an Mfent liable in the loss occasioned to his client by 
tibe advice he has given, and that of finding Imn entitled to 
the expense of conducting an action improperly laid. I am of 
opinion that A ii not entitled to the professional charges con- 
tained in hii account against B, and, firom what pasMd at the 
discuBBion, I infer that but for some nusundentanding be- 
tween the parties he would not have sought for them. I 
found my judgment UUtr aZta upon the cases of Lwskhari 6a 
Son§ ▼. iFiflAtoii, 3d December, 1830; and Cfrakame v. Ali$on, 
affirmed on appeal, 19th July, 1838. In this latter esse the 
agent having followed a usual course in an abjudication, 
which was afterwards found inept, was held not liable for the 
debt^ but only to repeat the amount of the account whidi had 
been paid to him. I shall, in the circumstances, give decree 
in £svour of A for his outlays only, assoilsing B qw)ad the 
profesnonal charges, and findong no expenses due in either 
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5th NOTIKBIB, 1860. 
SHERIFF COXTBT, BAKFFSHIBE. 

(Mb SHlBIFf GOBDOV.) 

William Dick, Merchant in Buckie, v. The Great 
North of Scotland Railway Company. 

Railway Company — Citation of — Sheriff Court Act 
16 & 17 Vict., Cap. 80, Sec. 22— Railway ClauflCB 
Consolidation Act 8 & 9 Yict., Cap. 83 — ^Appeal to 
Circuit Court. — An action was raised against a HaU" 
way Company^ to which they were cited by leaving the 
copy at a station on their Une^ not a principal or 
terminal station. Held on appeal to the Aberdeen Cir- 
cuit' Court (Lords Justice-Clerk Inglis and Ivory), 
reversing (he judgment of the Sheriff-Principal^ duit 
business being carried on at the station, the Company 
had a trading domicile, and could be sued and dted 



there. Circumstances in which appeal to Circuit Court 
sustained, where sum m action was below £25. 

In January, 1859, a fire occurred at the Keith station of 
the defenders^ railway, which destroyed the goods shed 
or warehouse, and a considerable quantity of goods, in- 
cluding two casks of naphtha and a box of hardware 
goods belonging to the pursuer. The naphtha had come 
from Dundee, and had therefore been carried over several 
lines of railway. The contents of the casks were marked 
in terms of sec. 58 of the Railways' Clauses Act. The 
box of hardware goods had come from Aberdeen. 

The defenders* line of railway runs from Aberdeen to 
Keith, which is in the county of Banff. 

An action was raised by the pursuer in the Sheriff 
Court of BanffiBhire for the value of the goods— the sum 
concluded for being £20 48. 9d. 

The summons was served by leaving a copy for the 
defenders at their station at Keith. 

The defenders stated two preliminary pleas to the 
effect,— 

(1). That their only principal office being in Aber«> 
deen, service was not made in terms of Section ISO of the 
Railways* Clauses Act. 

(2). That the defenders not having received the 
naphtha from the pursuer, and not having entered into 
any contract or agreement with him for the carriage of 
it, were not liable for the loss of it. 

The pursuer, in answer to these pleas, maintAined that 
the first involved the point of jurisdiction, viz., whether 
the defenders could be sued in Banffshire, and that this 
was settled by the case of Ferrierj 28th January, 1854; 
and as to the second plea, he maintained that the owner 
of goods has the option to sue either the contracting 
company, or the company in whose hands the goods are 
destroyed. 

The Sheriff-Substitute (Gordon) repelled the pleas, 
and in a note stated his opinion that the public have an 
undoubted right to sue the defenders by serving notices 
or other writs at any station along the line of railway. 
The defenders appealed, and the Sheriff recalled the 
Interlocutor tn Jtoc statu, and appointed the papers to be 
revised. The defenders then added some oiiHitional 
pleas as to the wording of the officer's execution. The 
Sheriff - Substitute again repelled the preliiniuary 
pleas. The defenders again appealed, and after advising 
the case with a Reclaiming Petition and Answers, the 
Sheriff recalled the Interlocutor; found that the pursuer 
had averred no facts sufficient to infer that the summons 
was competentiy executed either under the statute or 
at common law, and dismissed the action with expenses, 
adding the following 

NoTB. — It would have been perhaps as well to have doied 
the record before diBposiog of the present dispute bat the 
question has been since under i^peaL The poisuer, after the 
question was raised, answered the defenders* revised oonde- 
soendence of fiicts, and he does not now allege or pretend that 
he has any alteration to make in his averments; it mighty 
therefore, hardly be right to make any furtiier delay, and the 
pursuer must be now held as having exhausted his averments 
bearing on the regularity of the citation on which he hasioined 
issue, and to whidi he intimates no desire of adding. By sec* 
tion 130 of 8 and 9 Vict., cap. 33, which is quoted, it is pro- 
vided that any summons, or other proceeding at law, and by 
8 and 9 Yict, cap. 17, section 187, which is not refbned to, 
it is provided that any aummonffi or other proceeding at law 

•o 
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or in eqyiUy, "nifty be serred by the same being left at, or 
tnuumitted thxongh the poet directed to, the prindpal office 
of the company, or one of their principal offices if there ehaU 
be more than one, or being given personally to the secretary," 
or if there be no secretary, to any director. Now, the parties 
here have joined issne <m the question whether the station at 
Keith is a prindpal office of the company or not. The de- 
fenders say the station is not a principal office, that the service 
there was consequently not in terms of the statate, and oon« 
seqaenily not eflfoctuaL The pnrsaer says that the station at 
Keith is an office, and a prindpal office, that service there was 
in terms of the BaUway Claoses Consolidation Act, and, bdng 
in tenns of that Act, that it was valid. There does not seem 
to be any sufficient averment on the record to support this 
avennent of the pursner. If there were, his averments must 
be made the subject of proot But assuming his whole aver- 
ments connected with the matter to have bMn proved or ad- 
mitted, the Sheriff does not find anything averred suffident to 
prove that the station at Kdth is a prindpal office. It is 
therefore unnecessary to waste time and money by allowing 
any proof to the pursuer on tins point. The only droumstance 
wbAch can be found among the pursuer^s averments or record 
from whidi it can be contended that the Keith station is a 
prindpal office, is the solitary circumstance that the railway 
ends, or rather unites with another railway, at Keith, that» 
as the pursuer expresses it, the station at Kdth is a ter* 
minal station. But the two statutes of 8 and 9 Vict both 
contemplate its being an exceptional case^ or at all events not 
as one of universal occurrence, wh^i there are more prindpal 
offices than one. Yet eveiy railway must have two ends, or, 
as pursuer calls them, two temunal stations. It is quite cer- 
tain, then, that these Acts do not consider a terminal station 
and a prindpal office the same thing; and as no specific aver- 
ment is made from which it can be inferred that the Kdth 
station is a prindpal office— except tins, that Kdth is one of 
the ends of the railway — ^the pursuer has failed to show, and 
has hud no proper foundation for proving, that Kdth station 
is a prindpid office. It is quite dear, Uierefore, that he has 
not taken the benefit of the Clauses or of the BaUway Clauses 
Consolidation Acts. It has been held, however, by the Sheriff- 
Substitute that the word "may," in the statutes referred to, is 
purdy pemussive. Let it be assumed, then, that the present 
IS not one of those cases in which "may" is to be reaid in a 
statute as equivalent to "must." The utmost that can follow 
is that the pursuer may be entitled to show that he has exe- 
cuted his summons in a manner which would have been good 
at common law if neither of these statutes had passed ; but 
the pursuer hardly seems to aUege this. The Great North 
of S^tiand Company Bailway Act, 1846, 9 and 10 Yict, cap. 
Ill, is not dted by dther of the parties. But it is a pubho 
Act^ and it provides that the "company shall be incorporated 
by name," etc., "and by that name shall be a body corporate." 
If the railway company, then, has not been dted in the man- 
ner introduced by the two statutes already referred to, and if 
pursuer was at liberty to serve his sunmions in the form pre- 
viously in force in common law, he must at least show that he 
has sorved it in such a way as would be effectual at common 
law against a body corporate, and this he cleaxLy has not done. 
If the summons had been served at a meeting of the share- 
holders, who constitute the body corporate, or if any form of 
service effectual at common law against a body corporate had 
been used, it would then have ^n necessary to determine 
the proper effect of the word "may" in the statutes referred 
to. But, as the case stands, there is no occadon to indicate 
the opinion which the Sheriff has formed on that point. The 
pursuer joined issue with the defenders before the Sheriff-Sub- 
stitute on the record as it now stands revised. On that record 
he enteral into debate, and, after hearing, demanded and re- 
cdved the judgment of the Sheriff-Substitute. He has discussed 
the accuracy of that judgment under appeal before the Sheriff, 
without stating any objection to the record. He has expressed 
no desire to alter liis averments, and, in these circumstances, 
although it would certainly have been better if the record had 
been adjusted and closed, the Sheriff thinks that the pursuer 
must be held as abiding by the averments on record, of which 
he makes no cranplaint; and that it would be wrong to post- 
pone any bnger giving judgment on the efficacy of Uie service 
of the summons. 

The pursuer then appealed to the Circuit Court at 
Aberdeen. 



Mr Bettie, for the respondents, maintained that the appeal 
was incompetent, in respect the Sheriff Court Act (16 anid 17 
Vict., 0. 80, sec. 22) provides that it shall be incompetent to 
remove from the Sheriff Court, or to submit to the review of 
the Court of Session or the C&coit Court of Justiciary, or of 
any other court or tribunal whatsoever, any cause of toe value 
of less than £25, or any interlocutor, judgment^ or decree in 
the same. 

Mr Badenach-Kicolson, for the appdlant, supported the 
competency of the APpofd. He contended that^ absolute as 
the language of the Sheriff Court Act was, it could never have 
the effect of depriving the Supreme Courts, induding the 
Circuit Court of Justiciary, of all right to take cognisance of 
a Sheriff's judgment, though the value of the action in which 
it was pronounced was lera than £25. If, fw instance, the 
Sheriff were to entertain and dispose of such an action, though 
he had truly no jurisdiction in the matter at aU, the Supreme 
Court could put him right; and the same would hdd where^ 
having jurisdictian, he, from caprice or any other cause, re- 
fused to exerdse it. llie present case came under the latter 
category, for the Sheri£^ in holding that the pursuer had not 
aveired a suffident dtation, had, in effect, hdd that he had 
no jurisdiction in the case, for the respondents had been dted 
at tiie Kdth station, within Banffahire, which was said to be 
a prindpal office of the compmy. On this ground alone the 
interiocutor under appeal did not come under the operation of 
the section in question. 

The Lord Justice-Clerk, after oonsulting for some time with 
Lord Ivory, said — ^The Court is of opinion that this objection 
to the competency of the appeal must be repelled. It is 
founded upon the 22d section of the Sheriff Court Act of 1853, 
which makes it incompetent to remove from the Sheriff Cour^ 
and bring under review in the Court of Sesdon, the Court ctf 
Justiciary, or any other tribunal whatever, any case not 
amounting in value to £25. Kow, according to the view whidi 
we take (^ the ground of appeal in this case, this is not a pro- 
cess of review in the proper sense of the term, and it is quite 
imposdble to attadi any different meaning to the words "to 
remove from the Sheriff Court," than is implied in the other 
alternative expresdon, "to bring under review," because the 
effect would be to give a different meaning to thoee words: 
it would be this, that wherever a Sheriff pronounced an inter- 
locutor — ^however radically defective in jurisdiction, and how- 
ever completdy beyond his competency as a judge — ^it would 
be impossible to obtain any redress against him in the Court 
of Sesdon, or in any court whatever. The true construction 
of the 22d section of the Sheriff Court Act then is, that it 
prohibits review of the Sheriff's judgment in any action under 
£25. But the present case is said to be one in which the 
Sheriff has not pronounced a judgment in the case, but has, 
on the contrary, refused to entertam it — refused to entertain 
it upon a ground which substantially resolves itself into a re- 
fusal to exorcise his jurisdiction. No doubt, the form of the 
preliminary defences in the inferior court is, that the service 
IS bad; but the service is said to be bad upon a ground which 
goes also to exdude the jurisdiction of tiie Sheriff and the one 
resolves itself into the other. It would have been as much to 
the purpose to state this in the form of an objection to the 
jurisdiction as in the form of an objection to the ioacm of ser- 
vice, and the mere change of a form cannot alter the proper 
character of the plea. If this railway company carries on 
business at Kdth, and has a prindpal office at Kdtb^ then, 
unquestionably, it is subject to the jurisdiction of the Sheriff 
of Banffiihire; and if the Company has business in Keith, vA 
carrying on business there, then it may be well said that the 
second point was predsdy the same. The Sherifl^ in holding 
that there is bad service, was, in effect, holding there was lio 
ground for his own jurisdiction as Sheriff. In that respect I 
think the Sheriff bias gone wrong — gone wrong in a matter 
which does not come here to be set right in process of review, 
and which judgment really amounts, in technical terms, to an 
excess of jurisdiction, because it is a great constitntional 
muam-^" Judex tenetw imperiiri judicium sjium." And 
wherever that rule is followed by a judge refusing to exercise 
his jurisdiction, he is committing an excess of power which is 
the same in kind as if exerdsing jurisdiction over subject 
matter of territory where he had no right of jurisdiction. We 
therefore repd the objection. 

Lord Ivory concurred. 

The Court having then sustained the competency of the 
appeal, Mr Nicolson proceeded to argue that tiie interlocotor 
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i^ipMled against wai lU-foanded and ahonld be recalled. He 
read riasBages from the reoocd to show that it was avened 
that the Keith station, where the sommons waa aerred, was a 
prindpal station of the reepondenti' railway, being one of tiie 
tenninal stations of their fine, where they had a "manager^s 
room," refreshment rooms, engine-hoose, staUei^ extensive 
goodMheds, eto. There was, therefore, sufficient avennent of 
compliance with the section 130 of the Railway Claoses Act, 
if that was indispensable to a citation of the company. 
But, mider the authority of the case of the Aberdeen BaiLway 
Company v. Ferrier, 28th Jan., 1854, it was quite sufficient if 
service of the summons took place at any station of the re- 
spondents' railway, whether a principal one or not. The rail- 
way company was a trading company carrying on business at 
eadi of its stations, and could be competently dted at any of 
them. 

Mr Bettie submitted that the case of the Aberdeen RaUtoay 
Company v. Ferrier was quite inapplicable, because there one 
copy of the summons was transmitted by post to the principal 
office in Aberdeen, while another was served at the station at 
Brechin, within the jurisdiction of the Sheriff of Forfarshire, 
who tried the case. 

The Lord Justice-Clerk— The Court did not rest their judg- 
ment at all upon the fact of the copy of the summons being 
sent to the principal office at Aberdeen. 

Hr Bettie— The recent English case of Garten ▼. the Great 
WetUm Ranlway Company, 4 Jurist, 436, settled that service 
at a terminal station, such as Bristol, was not service under 
the Railway Clauses Ac^ the chief authorities of the railway 
being in Lmidon. 

The Lord Justice-Clerk — Li Ferrier's case the Court didn't 
go on the statute at alL 

Mr Rettie — If the service is not under the statute, it must 
be according to the rules of the common law as to Uie service 
on a corporation, and it would never do to hold that you could 
cite a ccnrporation by leaving a copy of the summons against it 
at any j^ace where it happened to have an agent. 

The Lord Justice-Clerk was prepared to decide the case en- 
tirely on the authority of the case of Ferrier. lliat case went 
on the ground that uie railway company carried on business 
at Brechin, so as to have a trading domicile there. It thereby 
became liable to the jurisdiction of the Sheriff of Forfarshire, 
in which Brechin lay, and also to be cited there. In that 
respect the two cases were on all fours with each other. 
Keith, Uke^ Brechin, was a place where the railway company 
had a trading domicile, and there they could be sued and 
cited. He (the Lord J.-C.) could not have gone in the fewe of 
the case of Ferrier, even had he been disp<Med to differ from 
the reasoning in Uie opinions delivered in that case, which, 
however, he was not. 

Lord Ivory concurred. He had taken part in the dedsion 
in Ferrier^s case, and thought it well founded. If it had been 
necessary to rest the judgment on the statute, more might 
have been said of the Engliah case which had been quoted. 
But going, as the Court was doing, on the common law, the 
case was not of value, because they really knew nothing of the 
common law of England, or to the dtation of corporations or 
trading companies. 

The Court sustainod ihe reasons of appeal, recalled the 
Interlocutor appealed against, — ^found that the pursuer 
bad averred facts sufficient to infer good service on the 
Railway Company, — ^remitted to the Sheriff to proceed 
with the cause in conformity with these findings, and 
found the appellant entitled to expenses. 

Counsel for Appellant — J. Badenoch Nicolsok, Esq.; 
Agent-^ AMEQ Gordon, Solicitor, Keith. 

Counsel for Eespondents-^'MiDDLE'toif Rettie, Esq.; 
Agents — Adam & AitdsbboNi Aberdeen, and £. 
MoRTDCEB, Solicitor, Banff. 



7lH NOTBICBKB, 1860. 

SHERIFF COURT, INVERNESS. 
(Mb SBiBxnr Thoicboh.) 

Macqueen V, Gbakt. 

Bond of Presentation. — In an action upon a Bond of 
Presentation^ circumstances which held that it was not 
proved that the debtor had failed timeously to present 
himself 

Alexander Macqueen, fanner, Dalees, having appre- 
hended a debtor on civil diligence for a debt of about 
£40, the debtor craved to be liberated for a few days. 
The pursuer consented, on condition that the debtor 
should find caution to appear on a certain day. Bond 
was accordingly granted by the defender, "to present 
the person of the debtor on Monday the 18th day of 
April, at twelve o'clock noon, precisely" under the 
penalty of paying to the pursuer the debt and expenses. 
On the day fixed for presentation, the officer in charge 
of the warrant attended at the place and hour appointed, 
and having waited for a short time without any appear- 
ance of the debtor, he left the phice, declaring the bond 
forfeited. Just as the o^cer was leaving the place, the 
debtor appeared, and going up to him offered to give 
himself up as a prisoner. The officer dedared it to be 
*^ too late,^' and returned the warrant to his employer. 
The present action was then instituted against the 
cautioner for payment of the debt, interest, expenses of 
stamping the bond, etc. The pursuer contended that 
the bond fell to be strictly interpreted, the defender being 
a law agent, and having fixed a precise hour for present- 
ing the debtor; the cautioner, on the other hand, argued 
that the obligation in the bond was substantially fulfilled 
by the offer of the debtor to become prisoner half-an- 
hour after the time fixed, and that the short delay which 
had occurred having been occasioned by stress of weather, 
he was not liable in the penalty. A proof having been 
allowed and led, the Sheriff-Substitute pronounced the 
following Interlocutor: — 

"The Sheriff-Substitute having heard parties, and con- 
sidered the proof and whole case, finds, in fact (1), That on 
the 18th day of April, 1869, tiie defmder signed a bond, by 
which he obliged himsdf to present John Mocdonald — against 
whom the pursuer held a personal diligence — ^to any officer 
holding the said diligence, within his, the defender's, office at 
Grantown, ' at twelve o'dock noon precisely,' on Monday, the 
18th day of the said month of April; (2), That Lachlan 
Macqueen, a sheriffs officer, employed by ihe pursuer, having 
gone to the defender's office, at or about uie said hour of noon, 
on the 10th of April, holding the diligence against the said 
John Macdonald, and having with him two assistants, the said 
Macdonald offered himself to the said officer within a short 
period after the said hour of noon, while he still held the 
diligence, and before his assistants had left him, and that this 
took place a few yards from the door of the defender's office, 
from which the officer was departing, while Macdounld was 
rapidly approaching it for the purpose of surrendering himself; 
that it has not been proved at how many minutes aiter noon, 
of real time, this took place, but that^ according to one dial* 
plate of a public dock in Grantown, by which the inhabitants 
are wont to regulate their business, it was not more than 
twelve minutes after noon, and according to another dial-plate 
of tiie same dock it was more than half*past twelve; (3), 
That upon the said Macdonald then presenting himself to the 
officer, the latter refused to apprdiend him: Finds that, in 
these droumstNioes, the defender is not liable to the pursuer 
in the aum oonduded for; thenfbra MHoOiiM the dofendef 
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from ibe oondniioiui of fba Mtkm, and deoHni : Ffaidi tbe 
pVBoer HftUe in ezpenaei.'' 

The ponoer appealed, but the Sheriff -Principal 
adhered. 
Act. M. MxounnrAV. AU. Jaxmb AHDiaaov. 



0th KovmcBSB, 1860. 

SHERIFF COURT, GLASGOW. 

(BfB SHiBiFr Stkathibv.) 

FsBGUsoK & Co. V. Geobge Williamson. 

ProceaB— Sammona—Releyancy of — Sale— DeUyery.— A 
summons UbeUed goods as sold only; in (he condescendence 
it was avfirred Hiat they were sold and delivered, Heldy 
that this was not suck an expansion of the original 
grounds of action as to warrant the dismissal of the 
action, 

TraoBaction — Error calcuU, — A transaction opened up to 
the effect of allowing a proof by the party's writ or oath 
of the existence of essential error, and an error calculi. 

Tbe pnTEoen soed for recoyery of £83 lOa. lOd. sterling 
for gooda sold by the pwaaerB to the defender as per 
aooonnt, and the sum of 10s., being the amount undis- 
charged under date 2d July, 1859, through an error of 
calculation in another account rendered by the pursuers 
to the defender, and paid by him and now in his posses- 
sion. 
The record was made up by condescendence and 

defences. 

The pursuers' statements of the cause of the action are 
contained in the following articles of their condescendence. 

Art. 8. The pursuers sold and delivered to the defender 
70 peces of balzarines on the 17th day of May, 1859, 
at 98. 7d. per piece. These goods were not handed by 
the pursuers themselves or by their servants to the 
defender, but by Messrs J. & G. Aikman, scourers, 
bleachers, and finishers. Paisley, on their behalf. 

Art. 4. By inadyert^nce, the pursuers mislaid the 
advice-note of said delivery handed to them by Messrs 
Aikman; and they afterwards inadvertently, and in 
ignorance of said delivery, granted a receipt as in full to 
the defender for the sum due to them, exclusive of said 
goods, as in ignorance of, or without adverting to, the 
sale and delivery of the goods in question. 

Art. 5. The said 70 pieces of balzarines were sold and 
delivered by the pursucra to the defender, but the price 
thereof has never been paid by the defender to them. 

Art. 7. By an error of calculation, 185 pieces of goods 
at 8s. 6d., entered imdcr date 2d July, 1859, in said 
account arc charged £78 28. Gd., in place of £78 12s. 6d., 
so that the said account is erroneous to the extent of 
ten shillings, which sum still remains due to the pursuers. 

These statements were denied, or averred to be irrele- 
vant by the defender; and the error calculi in art. 7 was 
denied, and averred to have been a sum allowed by the 
pursuers in name of commission on a bUl of exchange 
which the defender agreed to make payable at Bradford, 
in Yorkihixt) to wit tbe punnen. 



Articles 2 and 3 of the defender's statements are as 
follows:— 

Art. 2. On or about the 11th day of July foUowing, 
the porsner called at the' defender's warehouse, in Glass- 
ford Street, for a settlement of all transactions between 
them, as it was about the end of the season; and a settle- 
ment was thereupon made, and a receipt in full tot all 
goods up to that date granted to the defender by the 
pursuer. 

Art. 3. The defender had several new transactbns with 
the pursuer after said settlement, but no daim was ever 
made for the goods in question until about the end of 
December last, when the pursuer who had called at the 
defender's warehouse mentioned that he was 70 pieces 
short in executing an order for a gentleoian in England, 
and that he supposed said pieces must have been delivered 
by mistake to the defender, as he could not otherwise 
account for them. The defender immediately assured 
him that such could not be the case; and as he has but a 
a small business, such delivery could scarcely have taken 
place without being immediately observed. 

The defender pleaded — (1), The libel is irrdevant, 
and ought to be dismissed, the &cts as disclosed in the 
condescendence not supporting the averment of sale; 
(2), The libel not containing any ground of liability in 
respect of delivery, all averments in the condescendence 
to that effect are irrelevant, and ought to be struck out; 
(8), The receipt in full of 11th July, 1859, cannot be 
reduced in this Court, and the pursuers are effectually 
barred by it from insisting in the present claim ; and (4), 
No goods being sold and delivered by the pursuer to the 
defender, the present action is unfounded and untenable, 
and ought to be dismissed with costs. 

The record having been closed, and parties heard, the 
Sheriff-Substitute pronounced this Interlocutor:— « 

Having heard parties* proeorators on the doied record and 
made avizandum: Finds, in point of £act» that the oondosions 
of the action as libelled in the ■ommons, are (1) for payment 
of £33 10s, being the price of goods sold to the defender per 
account, and dated 17th May, 1859, annexed, and (2) for pay- 
ment of the amount undercluurged, per erroretn caletiUf in an 
item, under date 2d July, 1859, of an account previously ren- 
dered and paid by the defender, and in his possession: finds 
that in defence, the defender denies both grounds of action, 
and pleads that on 11th July, 1859, the parties squared 
accounts and transacted, the defender granting the pursuers a 
bill for £S8 Os 6d, and receiving from them the receipt No. 
12/1, containing the declaration that the said bill setties iJl 
claims for goods up to date: Finds that the record having been 
made up by condMcendence and defences, the pursuers in tiieir 
condescendence aver that the goods sued for were sold and 
delivered on the date libelled, but as the goods were handed to 
the defenders by Messrs J. & G. Aikman, scourers, bleachers, 
and fimshers, Paisley, on their behalf, and that Baving through 
inadvertence mislaid the advice note of delivery, they, by con- 
tinued inadvertency and ignorance vf the delivery, settled 
accounts with the defender on 11th July, and sranted the said 
receipt in full of all daim without including vxe piioe of said 
goods, or having said error corrected: Finds that the defender 
has stated objections, and corresponding preliminary pleas to 
the pursuers so expanding their oondusiotts: Finds that the 
pursuers are not entitled in their condeaoendance so to axtoid 
original conclusions of their action, as to embraoe the **mti^?iiri 
ground that payment of the sum sued for is doe^ becanee of 
error or omission in settling on 11th July, whioh is the Ibotiag 
on wUch the pursuers now desire to put their ease: Thercfion 
limits and restricts the same to averment of sale as staled ia 
the summons, and so £ur sustains the preliminary plaaa, and 
on the merits: Finds, in point of law, that the stfd vaoiipt 
, Ko, 12/1| Van the piusnen' right of aotioB, aad eObotai^f 
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dkehttgM an okiiiii M thdr intUmoe, for and in mpeot of 
goodi luppliod to Uie defimderat and prior to tho dato thereof 
and oomprebandi tho itema lued for: Thorefore snttauia tho 
dofenoea and awoiliifiii the defender from the oondniiona of the 
aetioD, findi the pamen lii^ in etpeniei, allowi an aooount 
thereof to be lodged, and remits the lame to the auditor to tax 
and report anddeoenia. 

Non.— As laid in the BommonflL the action ii exactly met 
bj the diaeharge pled in defonoe. Bat to o?eroome the eSiBot 
of that diaohMge, the pmauen hAve introdooed into the re- 
cord avennentB, and at the debate maintained pjeaa upon 
them which lo neatly extended the groands of liability as to 
make an enentially new oaie. Now this ooone ia quite dia- 
Booant with praetioe as well as oppoaed to the principles of 
pleading; the condescendence may elaborate the foots on 
which the canse of action in the anmmons rests, but it is in- 
competent to make it oompiehend fresh wtedia eimditdmdi. 
But suppose the action to stand as disclosed in the condes- 
oendenoe, the Sheriff-Substitute is of opinion that the dis- 
ebam in ita legal eflfoct remains unimpaired. At ita date the 
parties lraii«ae(et{ and mttled: and now, without any allega- 
tion of decrit or fraud on the defender's part leading to that 
settlement^ but on a statement of inadyertency of their own, 
the pursuers seek to re-open the transaction and demand pay- 
ment of sums which they allege had been omitted. This 
ground, however, is insuflBoient to disturb the transaction, and 
to sustain it would lead to very nuschievous consequences, 
viewed Bim]dy as a commercial question. Hence it is that 
the doctrine of transaction jealously euards unsettling what 
the parties have themselves deliberately closed, except in the 
case of fraud, or some such vAmmh rmU. On this subject 
Lord Kames has these pertinent observations: — '' There are 
oases where justice and utility take opporite rides, which in 
particalar is the case where a transaction extremely nneqoal 
is occarioned by error. There the justice of affording relief 
if obrious; but then a transaction, by putting an end to 
strife, is a fovourite of law, and it is against the interest of 
the public to weigh a transaction in the nice balance of grains 
and scruples. A man, by care and attention in tnAying a 
transaction, may avoid error; but the bad consequences of 
openinff transactions upon every ground of equity cannot be 
avoided. Justice, therefore, must in this case yidb to utility, 
and a transaction will be supported aeainst errors suffident 
to overturn other agreements.'' PriniapUi of Ajwly, B. ii, 
chap, vii., ed. 1825, p. 864. The counter part of the role 
which hinders a creditor recovering where in a transaction he 
has, through his own mistake, accepted less than he might 
hAve exacted, is found in the case of a debtor, who, through 
«rrar, has made a payinent which he was not legally bound to 
make, or who has paid, in ignorance of facts which he had 
the means of knowing if he had inquired, the debtor in rither 
Case has no remedy any more than the creditor. See this 
prinriple illustrated in Wataon v. ^inetotV, House of Loxds, 
7th December, 1830, 4 Wil and Shawa, 898; and Dixon v. 
Monktottd Canal Co., 17th September, 1881, 5 Wil. and 
Shand,635. 

Apurt from the inexpediency of disturbing the transaction, 
as eridenced bv the recript refened to, the general diteharge 
at its dos e of all daim for goods up to its date— offer an 
additional l^gal impediment to the daim. General discharges 
of this nature have always been held effectual to exdude debts 
of the dasB which the parties at the time had in contempla- 
tion to extinguish, whether the amounts were actually greater, 
or were even omitted altogether. The doctrine u briefly 
stated by Erakine. *' A general clause subjoined to the dis- 
charge of a special debt, comprdiends all debts of the same 
aort with that wUdi is spedally discharged, though they 
should be for greater sums.'^ PnneipUi, iii 44. 

This Interlocntor was appealed, and Sir Archibald 
Aliflon pronocinced this judgment : — 

Havbflt heard parties' proooratora tmder the ptumers' appeal 
tmon the interlocutor appealed aoainat, and whole process, for 
the reaso ns stated In Um foUof^ note, and in respect the 
pnnuers oflhr on record to prove their caae by writ or oath of 
the defonder, and the rafoence proposed is substantially a re- 
fsrsnoe of the whole cause, which is at all times competent 
la tha flMa of the dearest written doeuments. BecaUs the 
Interloootor fabnillsd to reriffWi and befora aMwer, aUowi 



the pursuer a proof by the writ or oath of the defender, of 
thcor all^gationa on record tending to support the action, and 
for that purpose grants diligence at the instance of the pur- 
suers agamst havers fbr reoovecy of all writings of the defimder, 
or entries in books bearing on the subject-matter of the action, 
as are subsequent in date to the recript No. 12/1, produced 
and founded on by the defender in bar of action, and reouta 
to the Sheriff-Substitute to fix a diet for taking the examina- 
tion of the havers and the oath of the defender, should such 
mode of proof be resorted to by the pursuers, on thrir foiling 
to establish their case by the defender's writ, and to do forther 
in the cause as to him may seem just 

Non. — ^The question discussed in the interlocutor and note 
of the Sheiiff-Subetitute is, whether the grounds of action 
stated in the condescendence, ore or not induded in the sum- 
mons. The Sheriff does not think, as at present advised, that 
the condescendence is contradictory of tne ground of action 
libdled on in the summons, or that it is such an extenrion of 
the ground of liabilitv stated in the libd, aa to make it in 
reality a new case, although the condescendence does contain 
more detailed foots and explanations in support of the contract 
of sale libelled on in the summons. The foots averred 'in the 
condesoendence, are in reality a reply to the defender's aver- 
ments which are calculated to elide the libel, and seem, there- 
fore, to be embraced or covered by the ground of liabiUty 
libelled on generally in the summons. But when the proof bv 
the defend^s writ or oatii now allowed, comes to be advised^ 
it will be seen whether the foots thereby established are or 
are not contradictory to, or an extenrion o^ the ground of 
action set forth in the summons. 



Ad, J. NAiaiiifH. 



AU, J.MUOHSAD. 



14th NoviMBSB, 1860. 

SHEBIFF COURT, GLASGOW* 

(Mb Shibiff Stbathxbn.) 

Susan Barr o. Collins, Barr's Executor. 

Imbecility — ^Evidence— Power to sue and diachaige.'-r/a 
an action^ to which it was pleaded in defence (hat the 
pursuer woe from imbecility incapable of managing her 
own affairs^ or of granting a discharge: Held, that as 
the defence applied both to the merits and to the instance, 
it was competent to prove her mental capacity in the 
process, and a proof allowed accordingly. 

Thls action concluded for,^lst), £100 of a legacy left 
by the late Archibald Barr to the pursuer, payable the 
&Bt term of Whitsunday or Martinmas that riiould occur 
twelve months after the death of the bngest liyer of the 
legator and his wife; and (2d), Of £100 to account of 
tho share of the reridue (k itke trust estate of Archi- 
bald Barr, which Tested in the pursuer as one of the 
children of William Barr, and one of his reriduary 
legatees. The minute of defence stated that the sums 
sued for were due to the pursuer, but that she was in- 
capable of granting a proper and valid discharge, or of 
managing l^ own affairs, in consequence of imbecility 
of mind, as the defender was credibly informed and 
averred. 

The record having been closed, the Sheriff-Snbstitttta 
pronounced this Interlocutor :-«- 

Having heard parties' procuraton on the dosed reooidi 
Finds it admitted by the defender that the sums claimed in 
this action are due to the pursuer, but it is averred that the 
latter is incapable of granting a primer and valid diabhaive^ or 
of managing her own aflkii% bom imbeciUty of mind: Finds 
that| baloN paying tha luas olaimad, tha difoadtv ia antltM 
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to have * diachargey gimnted by * party having legal capadty 
to do so; and that, u the ponaer be in the condition stated, 
the def^ider would not be warranted in paying the snma con- 
daded for, nor in aafety to aooept her oiachaise: Finds that 
the defender doea not allege that the pursuer has been oog- 
noaoed, nor that she is under restraint, and that it is incom- 
petent in this process to cognosce her: but Finds that, as t)ie 
professed purpose of the defence is not to remoTe firom the pe- 
titioner the management of her own affiurs, but to have a 
curator ad litem appointed to grant with or for her an effectual 
discharge — ^if it be proved that she is legally incapable of doing 
80 herself— and be<»use, if the pursuer be in the state repre- 
sented, the instance of this action is radically bad, it is 
proper, ante omnia, that the pursuer should appear before the 
raieriff-Substitute, and, if necessary, be remitted to medical 
practitionen for examination and to report: Therefore, in this 
view, appoints the pursuer to appear before the Sheriff-Substi- 
tute, within his chaunbers, <m fifteenth May current, at eleven 
o'clock forenoon. 

NoTB. — It was denied for the pursuer that she was in the 
mental condition ascribed to her by the defender, and certifi- 
cates have been produced attesting the soundness of her mind. 
But such certificates are not, per te, sufficient, and other and 
more satisDftctory evidence must be produced to obviate the 
defence. The ^eriff-Snbstitute thinks the course proposed is 
that most likely to bring the &ct V> an immediate issue: if, 
however, it has not that effect, the defender mast be prepared 
otherwise, and in competent form, to establish the objection 
which he has stated. The objection taken goes to the validity 
of the instance, and it is the pursuer^s interest to have it in- 
vestigated, for it has been settied that an action is incompetent 
whi<» has been raised in the name of an unoognosoed fatuoua 
person, although one of the objecta contemplated waa to have 
a curator ad litem named aa aoon aa the cauae came into court. 
Beid V. Dt^f, <n' Reid v. Othen, 19th January, 1839, 1 Dun- 
lop, 400. 

Farties* procurators were again beard by the Sheriff- 
Sttbstitate, who thereafter pronounced the following 
Interlocutor: — 

Having met with the procurators of the parties, and seen 
and conversed with the pursuer. Finds it necessary, before 
disposing of the defence set up, that proof of the pursuer^s 
alleged imbecility and mental defect should be adduced: 
Therefore, before answer, allows the defender a proof that the 
pursuer is incapable of granting him a proper and valid dis- 
chaige for the legacy in question, or of managing her own 
affiurs, in consequence of imbecility of mind: AUows the pur- 
suer a conjunct proof: Grants diligence at their instance, 
respectively, against witnesses and havers, and commission to 
uiy of the depute-cleiks of court to take the depositions of 
havers, to receive productions, and certify exhibits, to be re-, 
ported forthwith; and appoints the case to be enrolled first 
oourt day, that a diet may be fixed for said proof proceeding. 

NoTB. — ^The plea stated by the defenders as noticed in a 
previous interlocutor, applies both to the merits and to the 
uistanoe. On the one nand, the defenders are not bound to 
pay the legacy claimed by the pursuer, unless she is legally 
capacitated to grant them a valid discharge, which they main- 
tain that from mental imperfection she is not; and on tlM 
other, if the pursuer be in this condition, it is a settled point 
that she is not entitied to insist in the action. But very 
■erious difficulty has been experienced by the Sheriff-Subati- 
tute in determining the procedure to be followed. It was 
preaaed upon him, and he acknowledgea the force of the argu- 
ment, that aa the pnrauer waa uncognoaced, ahe waa entitied 
to the l^g^ preaumption that she possessed sufi|sient mental 
strength and aptitude to discharge such business duties as 
fenuiles in her rank of life are accustomed to perform; and 
that the defenders were not entitled, by raising a plea of the 
nature urged, to make the present process a vehicle for hav- 
ing her indirectiy cognosced, nor was she bound to submit to 
any personal ordeal which a proof of the plea would pro- 
bably involve. On the other hand, the defendera maintained 
that aa they were aware of the i>ur8uer*a condition, and it 
could be proved that they knew it, they were expoaed to 
challenge at the instance of her nextK)f-kin, or other relatives 
entitled to be appointed cunUor 5oiitf to her, in oaaa hereaftw 
fhi ihoold b« muaSiy oogBMoed for paying ber a inn wUek 



she waa incapable of administering, and accepting a diachazge 
firom her which they knew she was l^;ally incapable of grant- 
ing. Besides, in Beid v. Dtfff at mdf formerly dted, the 
pursuer was uncognosced just as here; but that did not pre- 
vent the Court holding, on the fact being established, that he 
was not entitied to sue even with a curator proposed to be 
appointed in the cause; and farther, that the plea of want of 
mental capacity was in no respect different from the plea of 
minority, as a bar in action. Of this latter plea it was con- 
ceded a proof would be competent, as a &ct capable of, and 
fit for probation; and as minority involves legal incapacity to 
prosecute, the same as idiocy, a proof of the latter fact was aa 
capable and fit aa the former. On conaideration there aeems 
no way of avoiding the proof, ainoe it ia prfwaed. The defence 
ia competent, and the Sheriff haa juriadiotion to determine it; 
and although no parallel case has been cited as a guide, it ia 
in accordance with the principlea of pleading to take the 
course followed. It must at the same time be confessed that 
such a plea ought not readily to be entertained, otherwise 
srave consequences might follow; but the Sheriff-Snbetitute 
nad occasion, in the course of a short oonversati(m with the 
pursuer, to remark a certain vacuity of expression, little^ if 
anything, short of idiocy, and while she both comprehended 
questions put to her and answered them with tolerable intelli- 
gence, yet the impression of her condition was sudi as did not 
afford satisfaction on the point raised, and maturer and more 
complete information is needful. The Sheriff-Substitute sug- 
gested that steps should be taken to cognosce the pursuer, or, 
at all events, tiiat application should be made to hmye a cicra* 
tor bonis appointed to her, which is the proper course, befcwe 
institution of an action, where the mental incapacity is mani- 
fest, Mackenzie Pet., 21st January, 1845, 7 Dunlop, 283; 1 
Shand's Plractice, p. 151. But the defendera say truly that 
they have no title or power to make such an application, that^ 
being limited to the pursuer's nearest agnates and kinsmen 
(Act, 1685, c. 18); and the pursuer, through her agent> denied 
its necessity, and nfused to allow it, on the ground that she is 
sane, and ^r relatives would not interfere. In this imprac- 
ticable state of matters, even if application could have oompe- 
tentiy been made by the defenders, the Court would not 
grant it, in case the pursuer chose to appear and deny in- 
capacity, and should oppose it, Jhwnet v. A>umet, 25th May, 
1848, reported 2 Shand's Prac., p. 1008; T/umt on Judicial 
Faetort, etc., p. 59. The Sheriff-Substitute next recommended 
a remit, of mutual consent, to a medical practitioner of emi- 
nence to inquire into the pursuer's condition and report 
but to that course the defenders would not accede, and in- 
sisted on proof; nothing, therefore, remained but either to 
repel the plea, or to admit to probation the fact aU^;ed. 
The queation to be determined ia only incidental to the action, 
and can have no other effect than to ud dispoaal of it, and 
cannot poaaibly alter the pursuer'a preaent intereats otberwiae; 
atill it ia one of peculiar delicacy to meddle with, and which 
more appropriately belongs to the nobile offidum of the Su- 
preme Court; but as one party cannot, and the other will not 
resort to that tribunal, however reluctantiy, the Sheriff-Substi- 
tute feels constrained to allow the proofl 

The pursuer thereupon appealed; but the Sheriff (Sir 
Archibald Alison, Bart.) adhered. 



Ad. Gavin Hamzltov. 



AU. J. P. FLEMDra. 



IStB Notsxbkb, 1860. 

SHERIFF COUET, GLASGOW. 

(Mb SHiam Bell.) 

TitAV£BS & Son o. IIendebson & Co. 

Wreck— Insurable Interest.— il fuerchant ordering goodt^ 
ihe quantity and prices oj wliich are Jixedy has, accord- 
ing to ihe custom of trade, an insurable interest in the 
goods; the possession of the iavoics^ or (he name o/ihe 
fA»i>, hemg WKMcmaryjw thoipurpoeet 
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DeUyery— Buk. — From the moment of shipment^ or dC" 
livery to a carrier, if that he the mode of carriage 
ordered, the goods are at the risk ofihe purchaser, and 
it is his duty, not that of the sellers, to insure, 

Thb defenden, thzongh the punueraf agent, pnrchaaed 
20 cwt. 8 qis. and 4 lbs. of refined sugar, known as 
"litler's." The purchase was made on the 11th July, 
1859, and the order despatched to London on the after- 
noon of that day. The goods were shipped by the 
steamer "Cairon** on the 13th, and an invoice was 
posted at one of the London reoeiving-houaes the same 
day; but it bore the London post office mark of the 14th, 
and was not received by the defender till the 15th, and 
had the Glasgow post office mark of that day. The 
Garron was sunk off the coast of Norfolk early on the 
morning of the 14th, and became a wreck. The defenders 
declined to pay for the sugar, and the pursuers then 
raised the present action. 

In support of the action the pursuers pleaded — (1) 
The defenders' allegations in defence are irrelevant. (2) 
The defenden were in titulo to insure, according to the 
practice and custom observed in Glasgow and elsewhere, 
80 soon as the purchase was made ; and having failed to 
do so, are not entitled to plead the loss of the goods 
against the demand of the price. (3) The defenders 
having failed to avail themselves of the pursuers* offer to 
insure, are not entitied to plead the loss of the goods. 

(4) The pursuers having timeously, and as soon as it was 
possible in the ordinary course of business, forwarded the 
invoice of the goods, and the same having reached 
Glasgow before the vemel was due, are entitied to decree. 

(5) Generally, the defence is unfounded in fact and law. 
The defenders' pleas were— (1) The pursuers having 

culpably failed to intimate to the defenders the fact of 
the shipment of the goods libelled on 13th July, and the 
defenders having by the neglect of such notice on the pur- 
suers' port been prevented from operating on the goods as 
a real right or insurable interest; and in particular, from 
insuring themselves against loss, before the loss of the 
steamer was reported on 14th July last, the defenders are 
not responsible to the pursuers in the sums concluded for. 
(2) The defenders not being in a position to insure until 
notice of shipment is received, and the notice of the ship- 
ment of the goods in question not having been posted till 
long after the vessel went down, tiie defenders had no 
opportunity of insuring, and the loss must fall on the 
pursuers. (3) More especially, the pursuers not having 
posted the invoice uniU a/ier the news of the loss of the 
vessd had reached London, have themselves alone to 
blame for their fault and carelessness, and must them- 
selves alone sustain the loss caused by their fault and 
carelessness. (4) The invoice itself so posted by the 
pursuers not containing any precise or definite informa- 
tion as to the shipment of the goods iu question by the 
steamer of 13th July, 1859, was not sufficient notice to 
the defenders to warrant them (even had it been received 
in time, which it was not) in effecting an insurance. 
(5) The usage and custom of trade in Glasgow as to in- 
surance being as averred in the foregoing statement of 
facts, the defenders were not bound to insure till notice 
of shipment was received, and the pursuers were bound 
to give such notice. (6) The pursuers being bound to 



give timeous notice of shipment, and having failed to do 
so, the defenders are not liable for the sum sued for. 
(7) The pursuers' traveller having stated, on receiving 
the order for the goods in question, that he did not thinV 
they could be sent per first steamer, and it not having 
been made a condition of the order that they should, the 
defenders, in the absence of specific notice, had no reliable 
information that the goods would be sent per steamer of 
Idth July, and could not therefore insure. (8) Even 
had the defenders seen the notice in the pursuers' weekly 
circular as to insurance (which they did not), there 
neither was time, nor was the said notice sufficient, nor 
were the goods promised to be sent by the steamer of 
1 3th July, so as to warrant the defenders insuring through 
the pursuers or otherwise. (9) Under the whole circum- 
stances, the pursuers alone are responsible for the loss 
which occurred, and have no claim whatever against the 
defenders for the sum sued for, or for any portion thereof. 
(10) Generally, and in the whole circumstances set forth, 
the defenders are entitied to absolvitor, with expenses. 

The record was made up and closed on revised conde- 
scendence and defences, and the case was then put to the 
debate roll, and parties heard. An Literlocutor was 
thereafter pronounced, aUowing parties a proof pro ut de 
jure, and a conjunct probation; and a commission was 
granted to London to take proof there. On the proof 
being closed, and the commission reported, parties were 
again heard, and the Sheriff-Substitute pronounced the 
following Literlocutor: — 

Having heard parties' procurators, and resumed con- 
sideration of the jnroof, productionB, and whole prooeu. 
Finds, first, in point of foot, tiiat on Monday the lltn July, 
1859, the defenden bought, and the pursuers sold to them' 
through their Glasgow agent, Henry Potts, the sugar in 
question, oonform to the account annexed to the summons; 
Finds, that at the time of said purchase the defenders stated 
that they were anxious that the sugar should be shipped, if 
possible, by the Carron Company's first steamer firom London, 
which they knew was to sail on Wednesday the 13th July : 
Finds, that by his letter No. 7-1, despatched from Glasgow 
on the nth July, Potts communicated tins to the pursuers^ 
and they shipped the sugar accordingly by the steamer Carron, 
on the 18th : Finds, that on the afternoon of the same day 
they posted at one of the Loudon receiving*houses the invoice 
No. 10-10, but it does not distinctly appear whether it was 
posted in time to be forwarded to the General Post Office for 
that evening's post, and in point of foot the said invoice bears 
the London Post Office stamp of the 14th July only, and was 
despatched by the post of that day : Finds, that the Carron 
steamer was run into, and went down off the coast of Norfolk 
at fifteen minutes after three of the morning of the 14th July, 
and the loss being communicated to Lloyd's by telegraph, was 
known iu the rooms there at forty-five minutes after 9 A.if. and 
would be known iu Glasgow abeut the same time or soon after: 
Finds, that the said sugar having thus perished, the question 
at issue is, whether the defenders are liable in payment of the 
price to the pursuers: Finds, second, in point of law, that the 
ordinary rule is that as soon as goods are shipped for a pur- 
chaser the subseciueut risk is with him, but the defenders 
maintain that in the present instance the risk remained with 
the pursuers, in resi)ect of their failure to send intimation of 
the shipment by the first i)ost after it had taken place : Finds, 
however, that although where a party at a distance receives 
an order or an offer for goods, and proceeds to ship them 
without previous acknowledgment or acceptance, it is his duty 
immediately to intimate said shipment, no such strict rule 
applies in a case like the present, where the defenders knew 
on the nth of the month that the pursuer had, on that date, 
sold them a specified quantity of sugar, at a specified price: 
Finds, that in such circumstances the alleged missing of a post 
in intimatmg shipment couM have no effect in shifting the 
risk of the loss, seeing that the defenders were, from and after 
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ihe llthi in m &yoanibl6 a oonditioii fbr eflbotuig ab insnmioa 
by lUp or thipi m tlier would have been had Siey been the 
actual holden of the inToioe No. 10-10, and thia the more 
efpedally m, defado, thepurraen shipped by the ve^ eteamer 
which the defenders had indicated : {w&b Arnold (m Innra'nce, 
voL L, pp. 172-^, and 230-2 ; see alao BdP$ Chm., Sbaw'a 
Edition, toL i., p. 102): Eindi» t^paroHm, fint, that it baa 
not been proved that the ponuezs did not post the invoioe in 
time for the fint post after shipment, and they, at all events, 
posted it in aocordanoe with their ordinary oonrse of bnsineas; 
and, second, that even if the defenders had received said in- 
voice on the morning of the 14th July, it does not appear that 
they would have been in any better condition than they are 
now if they had not previously insured, seeing that the loss 
of the Carron must have been known in Glasgow before busi- 
pass hours for effecting an insuraooe on the 14th, and of course 
the sugar could not have been insured after the loss was known; 
therefore, and under reference to the annexed note, repels the 
defeoees, and decerns against the defenders in terms of the 
conclusions of the summons: Finds them also liable in expenses; 
aUowB an account thereof to be given in, and remits the same 
to the auditor to tax and report 

Non.— Hue case is in some respects even more unfavour- 
able for the defenders than that of Beale, Bowet ds Co, v. Pal- 
mer, recently decided in this Court. There the pursuers 
acted <mly as conuniasion agents in London, and the Glasgow 
defender could not know iSaX his order to buy goods was ob- 
tempered till be heard from them. As soon, however, as he 
did hear that the goods were obtained, whidi was two days 
before the shipment, he was held to be in a condition to in- 
sure^ and the risk after shipment was not held to rest with 
the pursuers although they allowed two days to elapse before 
intimating it. Here the bargain was concluded on the 11th 
July; no further acceptance of any order or oflfor was required 
on the part of the pursuers, and it ia amply proved that 
according to the custom of trade both in London and Glasgow, 
the defemers might have insured on the afternoon of the 11th, 



and during the whole of the 12th and 13th, as weO, if not 
better, tlum they could have done with an invoice and state* 
ment of shipment in their hands. The quantity and value of 
the sugars were fixed; and it was of no consequence that the 
predse ship by which they were to come was unknown. The 
defenders, therefore, must be held to have made up tiieir 
minds to take the chance of non-insurance, and the property 
in the goods having passed to them, the shipment penshed to 
thnn and not to the pursuers. It eiiould be distinoUy under- 
stood that in all cases in which immediate intimation of ship- 
ment was deemed necessary, such intimation was the fint 
whicAi the purdiasera received that the goods had been actually 
obtained for or sold to tiiem. Thus, in Andrewt, Deo. 6, 1810, 
the goods were commissioned through an agent, who gave no 
notice whatever that Hmj had been either bought or sent off 
until eiffht or nine days after the shipment, and four after the 
vessel nad been wrecked. In like manner, in ffaitk v. 
IftUeheaon, Feb. 26, 1857, the Glasgow house wrote to com- 
mission agents in London on the 4th of the numth to purduwe 
certain goods for them ; but although the agents bought the 
goods and shipped than on the lOth, no oommunication of 
any kind passed between the parties tiU a notice of the ship- 
ment was posted on the afternoon of the 18th; and even in 
these circumstances, and a fortion of the present ^case, the 
Court held that tiie dday in advistng the shipment did not 
amount to audi culpa as to impose on the agents liability for 
the loss of the goods. If there had been an intimation of the 
purchase before shipment, there would not have been room for 
any question; and here the defenders required no intimation 
of a purchase, because it was made by tiiemadves^ and the 
goods shipped in two days afterwards by the very vessel they 
wiihed. 

In this judgment the parties aoquieeced. 



Aa, T. G. WmaHT, 



AU, B. M<Cuuu)OH. 
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AiMitinflDl 8m Pnforanoe Olflgal— 
Joint Stock Bftokiag Company. 

Anignfttion — ''I hereby authorise yoa 
to pay A the sum of £16, which 
dedact from the lum you owe me," 
with a penny itamp, hdd not a good 
transfer^ 2. 

Arbiters. See Submiaaon. 



A Bpedal Act enforced an auenment 
on tenants only, held that» nnder 
Slst section of Lands Yaloation 
Act, proprieton of subjects under 
£i were not liable, 42. 
See Poor Bates. 

Accounting. See Factor. 

Award. See Submission. 

Agent. See Principal and Agent 

Actions, Supplementary. See Process. 

Acknowledgment. See I O U. 

Aliment. Ghrandchildren haye no daim 
on their paternal grandfkther*s estate, 
68. See Poor. 

Agent for the Poor — Poor agents bound 
to prosecute filiation cases gratui- 
tously, 105. 

Assjfthment — A carter using his own 
horses and drivers but his employer's 
cart, held liable in damages for the 
death of a bo^, 128. 

Agent and Client — ^Action against an 
agent for failure in professional duty, 
dismissed, as the error was in a doubt- 
ful point of practice, 132. 

Assignation — A document in these 
tenns — " Borrowed firom A B the sum 
of £18," was endorsed thus— "Please 
pay the above sum of £18 to C D, 
whose receipt will be binding,** and a 
penny stamp afiized, was it wdil as- 
signed? 132. 

Bankruptcy. See Composition — Factor 

— Reduction — Competiton. 

It is a good personal objection to a 
candidate for a trusteeship that he 
is one of four trustees on the estate 
of the bankrupt's brother, against 
which the bankrupt may have a 
claim, 4. 

Objecticms to trustees discharged re- 
pelled, 130. 

A judicial factor is an officer of court, 
and they may fix his remuneration 
and grant his dischaxge, 102. 



Burial (Scotland) Act See Toll— Fune- 
ral Procession. 
Board. See Lodging-house Keeper. 
BiU. See Negotiation — Suspension and 
Liberation — Decree — Process — Oui^ 
rantee. 
Breach of Ptonuse of Marriage — 
Damages given for, 25. 
Proof of, not limited to writ or oath, 
109. 
Burying Ground — Parties after 60 years* 
possession of one-third of a lair, and 
acts of possession by consent of joint 
owners, these were held bamd from 
objecting, 30. 
Blank Writs— An I O U, blank in the 
creditor's name, not struck at by 1696, 
c. 25, 45. 
Breaking Bulk — Goods not conform to 
specification, purchaser not bound to 
pay for all, though he had broken 
bulk, 70. 
Bank of England Note — ^Marking on 
back held not to entail liability on 
party paying away note on its turning 
out to be a foigery, 76. 
Bank Cheque — ^A bank cheque recalled 
after indorsation and payment, held 
good against the drawer fifteen months 
after its date, 89. 
Bonded Warehouse — 
An endorsed order on the keeper of a 
bonded warehouse conveys tiie 
goods to the endorsees, and in a 
competition with a verbal order 
entered in the books, held pre- 
ferable, 125. 
A party was ranked as prindpal and 
managing owner of a vessel upon a 
sequestrated estate, he charged in 
his own name on the bond, but the 
charge held inept, 23. 
Bills indorsed within sixty days of bank- 
ruptcy held not reducible under the 
statute 1096, c. 5, 57. 



Competing Diligence. See Diligence. 
Competition. See Bankruptcy. 
Compensation — 

A bill sufficiently negotiated, 72. 

See Damages. 
Contract, ^te Eeference. 
Consignation — A lodger is entitled to 

delivery uf his elTects detained by a 



lodging-houM keeper on making ooii« 
signation, 18. 

Composition. See Bankruptcy, 28. 

Cautioner — ^A cautioner for a sheriff-offi- 
cer held not liable for the contents of a 
lost diligence, because, when employed, 
he wassuspended firam his f unctions,28. 

Citation — The absence of the officer's 
name in the body of a citation does 
not invalidate it, the citation being 
signed and containing his official cha* 
racter, 33. 

Carriers. See Bulway Company. 

Ceatio Bononan — 
Petition for eettio refused as founded 
on a bill which had been coUusively 
granted to obtain eettio, 51. 
See Prescription, TrienniaL 

Collusion. See Cetsio, 

Competency. See Process. 

Caption — 
Any party interested in a se<|ue8tration 
process is entitled to caption for the 
retium ol the process to the derk, 61. 
Is caption a proceeding in process in 
terms of 15th section of Sheriff 
Court Act? 128. 

Compensation — Held that an I O U, 
blank in the address, though in the 
custody of a partner, was a company 
voucher, and the grantor, a company 
creditor, entitled to plead compensa- 
tion pro taiUo, 66. 

Contract of Sale. See Sale, Contract of. 

Commission — Held, where parties had 
not been employed as brokers in the 
side of a ship, were not entitled to 
charge commission, 72. 

Curators. See Minor. 

Contributory. See Joint Stock Company. 

Clerk of Supply — Not entitled to charge 
for copv of the valuation roll supplied 
to the Parochial Board, 126. 

Circumduction — Contrary to practice to 
recall circumduction on a closed proof, 
59. 

Consequential Damages. See Damages. 

Custom. See Eiver Net Fishing. 

Draft. See Assignation — Donation. 

Damages — 
A railway company entitled to print 
and publish an account of an action 
for assault on one of their servants, 

or 
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Yams injured in itaidung were ptrtty 
woven into doth withoat notice to 
the etarcher, Ihe latter held not 
liable in the value nor the expenae 
of weaving, 98. 
See Bailway Company— Master and 
Servant — Patent — Landlord and 
Tenant— Breach of Promiie of Mar- 
riage. 
Domicile— 
A person domiciled in England made 
a will, Appointing his widow his sole 
CQcecutor, he removed to Scotland 
and acquired * domicile there, held 
the widow was entitled to the office 
of executrix-nominate under the 
English will, 8. 
A railway stoker, residing sometimes 
in Carlisle and sometimes in Glas- 
gow, held correctly cited as residing 
in Ghsgow, 88. 
Diligence— 
lie grantor of a letter of guarantee 
for a bill not relieved by the holder's 
fulure to do diligence against the 
acceptor, or to intimate the dis- 
honour for three weeks, that being 
no part of the agreement, 26. 
A sale by a son to a fkther, and an 
interdict applied for to protect the 
goods sold, held not, per ae, proof of 
collusion, or a nimious use of dili- 
gence, 122. 
Delivery — 
A purchaser refused to take delivery 
of grain, as not bong conform to 
sample, ten days after the purchase; 
but, by the rules of the Glasgow 
Com Exchange, he ought to have 
objected the following day; held that 
he was barred from objecting, 34. 
T<«ding goods on * quay not de- 
livery, YO. 
Donation — 

Possession of a draft on a savings 
bank, payable to one named or 
bearer, witii relative bank book, is 
not, per ae, evidence of a donation 
or legacy to the payee, 47. 
The executors of a husband preferred 
to a wife, to a sum in bank in the 
wife's name, and undisposed of by 
testament, and thus held not to be 
a donation inter vivot, 61. 
Desertion. See Poor Law. 
Design. See Trade Mark. 
Declaration — Where one of three panels 
pleads guilty, the two who go to trial 
may have the benefit of the testimony 
of the other; and though the dedara- 
tion of one panel is not admisnble as 
evidence against another, it is compe- 
tent to refer to it, 1 19. 
Delivery Order — ^An endorsed ddivery 
order is evidence of ownership of the 
goods, and held preferable to a verbal 
order entered in tiie bonded waxehouse- 
keeper^s books, 125. 



Executor. See Domicile. 

Error. See Process. 

Edict, NauUe, Cauponetf et StdXmiarii— 
An innkeeper held liable in the value 
of a horse injured in stable, 28. 

Execution. See Citation. I^ecution of 
service of a petition for sequestration, 
not written on petition but on a sub- 
sequent sheet, held under Sheriff Court 
Act, to be a good execution, 117. 

Endozsation. See Delivery Order. 
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Evidence. See Dedaration. 

Forfeiture of Wages— Seaman's wagea 
forfeited, 17. 

Factor. See lien — Bankruptcy. 

Forum — Circumstances in whidi hdd 
th*t the Scottish Prescription, and not 
the Statute of Limitation, applied to 
promissory notes granted bi Kngland, 
88. 

Forgery. See Bank Note. 

Funeral PMxsession. See TdL 



Guarantee. SeeffilL 
Gxanddiildren. See Aliment. 

Husband and Wife— 
Befosalfto consummate marriage a 
relevant defence in an action c? ali- 
ment, 85. 
A husband not liable for wife's debts, 
she being separated and suflBdentiy 
aliment^, although not inhibited 
nor notice given, 97. 
See Donation. 
BSre, Contract of. See Bailway Com- 
pany. 

Interdict — 
Borrowed property in possession of a 
sub-tenant, and sequestrated, he is 
entitled to interdict against selling 
it, 5. 
See Burying Ground — Compensation 
— Prescriptive Right — ^Imde Mark. 
L 0. U. See Blank Writs. A derk, 
to grant an I. O. U., mast have special 
autiiority. and it be within the line of 
his duty, 123. 
Interim Aliment. See Husband and 

Wife. 
Imbecility. See Poor Law. 
Insurable Interest — ^A letter, intimating 
that goods were to be shipped by a 
certain date in ship or ships, suffident 
to give an insurable interest in tho 
goods, 119. 



Jurisdiction. See Submission — Poor 

Bates — Domicile. 
Judidal Authority — Circumstances in 

which a party found entitied to resell 

without judidal authority, 31. 
Joint Stock Company — 

A partner of a joint stock company 
became bankrupt and was dis- 
charged, the company was dis- 
solved iaA. a call made, the partner 
was held to be a contributor not- 
withstanding his bankruptcy and 
discharge, 101. 

An arrestment is good, used in the 
hands of the <^ef manager of a 
joint stock bank, 104. 

lien— 

Paxods of goods oonngned with agents 
or fiM!tors for sale, they are not 
bound to account for each separate 
parcel, thdr lien extending over the 
whole goods, 32. 

See Lodging-house Keeper. 
Lodging-house Keeper — ^A lodging-house 

keepo's lien for rent does not extend 

to the expense of enforcing it^ 18. 
Landlord and Tenant — 

Action of damages competent by a 
Undlord against a tenant for fiuung 
to take possession, 23. 

By one tenant against another, 84. 

Landlord not Mble in damages to 
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tenant for overflow! in quany 
workings, 88. 
A letter, separate from a lease, not 

binding on singular successor, 94. 
Hie tenant of a villa cannot root up 
and carry away shrubs and flowers 
planted by himsd^ on his tenancy 
oearing, 106. 
CSrcnmstances in whidi there was no 
such deterioration of the subject let 
as to form a ground of zefosing pay- 
ment of rent, 117. 
libd. See Damages. 
Lands Valuation Al;t See AMesnnent. 
Letter of Transfer. . See Stamp. 
Legacy. See Donation. 
Lunatic Pauper — 
The parish in whidi a lunatic pauper 
wis found, whose parish of settle- 
ment was unknown, hdd primarily 
liable for his maintenance, 127. 
See Poor Law. 
Lease. See Landlord and Tenant. 

Master and Servant — 

A master is bound to take all neces- 
sary precautions to ensure the safety 
of his workmen, 6. 

A storekeeper's servant borrowed a 
ladder for the convenience of carten^ 
the ladder broke and one of the 
carters was injured, owner of the 
store hdd liable in reparation, 21. 

It is not enough to rdieve a master 
from damages for iujuries to a work- 
man that &e risk was patent^ 49. 
Minor — 

Imprisonment of a minor illega], 86. 

An action to remove a curator by a 
minor inccnnpetent in the Shcviff 
Court, 104. 

Novation — Circumstances in which hdd 
that a new contract had been made^ 78. 

Order— 
A letter addressed to the holder of a 
fund in these terms — "I hereby 
authorise you to pay A the sum of 
£16, which deduct from the sum 
you owe me," having a peimy stamp 
affixed, held not to operate on a 
transfer of the fund, 2. 
See Stamp. 

Partnership — On the dissdntion of a 
firm, the Gazette notice stated that 
the debts would be paid and the busi- 
ness carried on by a remaining part- 
ner, held that the newfirm was bound 
to deliver casks sent to the former 
company, 80. 
Preference, Illegal — ^A creditor on a 
bankrupt estate was dected a trustee 
and signed a compodtion contract, 
and, at intervals, recdved bflls for the 
balance of his debt^ held that the baBs 
were not a preference, 1. 
Prescriptive Bight. See Servitude. 
Pauper — 

An able-bodied man is not entitled to 
parochial relief on account of an in- 
sane daughter, who resides in fomily 
with him, 14. 
See Poor Law Act. 
Poor Bates — 
A Sheriff's powers as to, lie merely 

ministerial, 18. 
Are police stations liable int 18, 
See Assessment, 



Poor Law Aet— 

An inspector entitled to * wirmt of 
remoTal to IreUnd againet * pau- 
per, a native of that country, al- 
though ahe had acquired, but not 
retained a Betaement in Scotland,40. 

Bdief granted to the deierted wife and 
child of an Irishman does not entitle 
the Parochial Board to remove 
either to Ireland, 68. 

Temponyry parochial relief^ of a trifling 
amount^ does not interrupt the ao- 
ouisition of a settlement^ 59. 

Belief refused to an aUe-bodied man, 
who had applied on behalf of an 
imbeoila daughter, 109. 
Proving the Tenor Incidentally — ^Held 

competent to prove incidentally, in one 

process, the tenor of certain missing 

documents in another process, 43, 70. 
Pkinoipal and Agent — 

An agent fsiled to pay the price of 
goods purchased, though paid to 
him by his principal, hod that the 
selleis were entitled to recover from 
the principals, although they had 
given delay to the agent, 58. 

Principal liable for acts of his sgent^ 
90. 



In an action for goods sold throuffh an 
agent> the defenders wereassdiLsied; 
a supplementary action was then 
nused, alleging that the goods had 
been appropriated by the defender; 
held that Uie new action was com- 
petent, and was not inconsistent 
with the former, 55. 
Pre f erence — The daim of a carpenter 
for repairs ona ship preferred to those 
of a master for the wages of the Isst 
voyage, 61. 
Prescription^- 
Ptoscription not elided, 19, 69. 
Charges for grarinff hdd to fall under 

the qmqybenniM preteriptifm, 77. 
See Decree — Cenio, 
Patent, Infringenient of— Action for 
libel for having stated that pursuer's 
patent was an infringement of de- 
fender's, vtrittu plead^; but, as nei- 
ther patent had been judicially ascer* 
tained, action dismissed, as no clamsges 
had been suffined by pursuer, 108. 

Eeference. See Submission. 
BeUef, Parochial— 
Betisf to a fiunily, deserted by the hus- 
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band, not aU^-bodiedy was xeHef to 
the husband, 88. 
See Pauper — Poor Law. 
Bepaiation. See Master and Servant — 
fireach of Pkomise— -Xiandlord and 
Tenant 
Bailway Company — 

Artinfflsl flowers are not trinkets 
within the meaning of the Carrier's 
Act, 89. 
Goods were defivered and received by 
a railway company, under this spe- 
dfio contract, the company "are not 
to be held responsible for carriage 
or delivery within any certain or 
definite time, or in time for any 
particular market^" held that the 
stipulation was reasonable, and as 
neither evipa nor undue delay had 
been proved, action dismissed, 111. 
Gk)ods delivered at a station on one 
nulway, and pairing over other two, 
the last of the two having £uled 
timeoudyto deliver, held (1) that 
the conrigner may sue the wrong- 
doer or the party contracted with, 
(2) that there was a through con- 
tract, and (3) the last railway was 
guilty of cM^jMi, and so liable m the 
damage, 112, 123. 
Eemoval of Pauper. See Poor Law 

Act 
Railway Agents — As general carriers, 
held uable for goods delivered to them, 
and by them to a railway company, 
and lost by the railway, 106. 
Bevival of Process — Can a process, after 
the lapse of six months, be revived of 
consentt 110. 
Biver Net Fishing— The owner of one 
fishing cannot interfere with the banks, 
or aUwrio, of another fishing, al- 
though he may, hrevi sumit, remove 
stones or other such obstructions, 129. 



Stamp— 
What is a sufficient stamp on an order 

or draft! 
See Order. 
Servitude — ^A servitude right of way 
cannot be constituted by use alone, 5. 
Submission — 
A clause of reference, where the arbi- 
ters are not named, held ineffisc- 
toal, 10. 
See Award. 
Seaman's Wages. See Wages. 
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SmpeDsion and liberation. Baa Baona 

— Ptesoription— Bankruptoy. 
SoUaim^. See Damages. 
Sheriff Officer. See Cautiooer. 



Ciroumstances held inconsistsnt with 
an alleged sale of moveables, and to 
amount to a security onlv, 46. 

Goods sent and received, but no! 
ordered, and due intimation of tba 
reception and the object of it^ tba 
recavar held not liable in the prios^ 
122. 

See Delivery— Pkbiflipal and Agent- 



Summons, Belevancy— The summons hi 
an action for shmder did not suffi- 
dentiy specify the person to whom, 
and the plaoss iriiere, the alleged 
slander had been committed, and tba 
action dismissed as irrelevant^ 52. 

Settlement — A residential settlemsnl 
not lost through absence for more than 
four years, 83. 

Shrubs and Flowers. See Landkcd and 
Tenant. 

Salvage. See Insurable Interest. 



Kustee^ Competition fior— 
Perscmal objection sustidnad. 
See Bankruptcy. 

Trespass. See Servitude. 

Title to Sue. See Interdici 

ToU. See Funeral Procession. 

Trust, Statutory— Held not liable in 
damages for neglect of doty by tba 
trustees or their servants, 46. 

Telegraph — A party is not bound to 
answer a telegrapoic message oontain* 
ing an offer by telegraph, 78. 

TVade Mark — ^Not having been rofl^ 
tered, had no ezdorive right umosr 
the Statute, 63. 

VeriUm Owvieii, See Damages, 

Will— 
An executor appointed under an 

English will, confirmed aa such hi 

Sootiand, 8. 
See Executor. 



Circnmstanoes in which a seaman's 
wages f(»feited, 17. 

See ]^rfeitare. 
Warrandice. See Landlord and Tenant. 
Wreck. See Insuiable Interest 



PUBLIC GEJ^ERAL STATUTES 



AFFECTING SCOTLAND. 



23^ AND 23^ & 24^ VICTORLE, A.D. 1860. 

CAP. XIII. 

An Act to prevent the Members of Benefit Societies from forfeiting tlieir 
Interest therein by being enrolled in Yeomanry or Volunteer Corps. 

[31st March I860.] 




Society .^ _„ 

• enrol themselves in Yeomanry or Volunteer Corps: And wlicrciw it is expedient to put an end to 
' that Doubt :' Be it enacted by the Quecn*8 most Excellent Majesty, by and "with the Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, 
and by the Authority of the same, as follows: 

L No Man by reason of his Enrolment or Service in any Corps of Yeomanry or Volunteers shall Membcnof Den». 
lose or forfeit, or be deemed to have lost or forfeited any Interest ho may possess or may have pos- faj!?*?.' rf",^*® 
seased, at the Time of his so being enrolled or serving, in any Friendly or Benefit Society, any b/EnrdSSt m 
Laws, Rules, or Regulations of such Society to the contrary notwithstanding; and in case any VoIiuiumb. 
Dispute shall arise between any such Society and any such Man by reason of such Enrolment or 
Service, it shall be considered as being a Dispute directed by the Rules of such Society to be decided Provtaton iu oim 
by Justices of the Peace, pursuant to the Provisions of the Acts in force renting to Friendly ["T ^>*^*« «»■- 
Societies. o / inc . 



CAP. XIV. 



An Act for granting to Her Majesty Duties on Profits arising from Pro- 
perty, Professions, Trades, and Offices. [3d April I860.] 



Most Gracious Sovereign, 




freely resolved to grant unto Your Mincsty the several Rates and Duties herein-after mentioned; 
and do therefore most humbly beseech Your Majesty that it may be enacted; and be it enacted by 
the Queen's most Excellent Majestv, by and with the Advice and Consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parb'amcnt assembled, and by the Authority of the 
same, asfo11oi;\'8: 




chargeable in the Acb p; 
Sixteenth and Seventeenth Yean of Ilor Majesty's Reign, Chapter Thirty-foar, either by Assess- 
ment, Contract of Composition, or otherwise, the following Rates and Duties; that is to say, upon 
the annual Value or Amount of any Property, Profits, or Gains (except Property, Profits, and 
Gains described as chargeable under Schednlo (B.) of the said Act,) the Kate or Dnty of Teni^enco 
for every Twenty Shillings of the annual Value or Amount of all such Pi'operty, Prolils, and Gains 
reipeotively; and for and in respect of thQ Occupation of Ltuids, Tenements, Hereditaments, and 

A HoritagM 
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Heritaji^ described as chargeable under Schedule (B.) of the taid Act, the Rate or Duty of Fire- 
penoe in England^ and Threepence Halfpenny in iStrottonif and JrelaitcfreBpectiTely for eyery Twenty 
bhillings of the aunoal Yalne thereof. 

DntiM to ba M. 11. The Daties hereby granted shall be assessed, raised, levied, and collected under the Begula- 

*^' ?^vt*i'^ tions and ProTisions of the said last- mentioned Act and of the seyeral Acta therein niention«l or 

of AmnJ Actf!'^ referred to, so far as the same are or may be applicable, consistently with the express Pronsiona of 

tbis Act; and all the Powers, Regulations, and Penalties of the said Acts shall, so fur as aforesaid, 

be applied, enforced, and put in execution with respect to the Daties granted by this Act. 



The Sniiw atKss- III. The Sum charged as the annual Value of any Property, Profits, or Gains in the several and 
SihS'Si ft?rh" ™*Pective Assessments made under Schedules (A.) (B.) (D.) and (E.) of the said Act for the Year 
iMt Yotf to be ending on the Fifth Day of April One thousand eight hundred and sixty, shall (except as to Rail- 
ukcn as the en. ways and Otherwise, as herein-after provided,) be taken as the annual Value or Amount of such 
^^aX**"* ^^ Property, Profits, or Gains for the Year commencing on the Sixth Day cf AprU One thousand 
eight hundred and sixty; and the Duties granted by this Act shall be computed and charged 
according to such annual Value or Amount, and shall be collected, levied, and paid for the said Year 
commencing on the Sixth Day of April One thousand eight hundred and sixty, subject, neverthe- 
less, to be increased, abated, or discharged in Hke manner as the Assessments made for the Year 
Praperty, &c not ending On the said Fifth Day of April One thousand eight hundred and sixty : Provided, whenever 
eb«nred *for the it shall appear that any Property, Profits, or Gains chargeable under this Act have not been charged 
uMSMd*' nndtf ^^ ^^® Assiessments made for the said last-mentioned Year, such Property, Profits, and Gains shiJl be 
tUi Aet ^^ assessed to the Duties granted by tbis Act, under the Provisions of the said sevml Acts applicable 
thereto. 

im*Tl»«Smcnt ^* If since the making of any Assessment under Schedules (A,) and (B.) for the Year ending 

Pn>pcrtyhusboen tihe Fifth Day of April One thousand eight hundred and sixty the Lands thereby charged shall have 

divide.*. ProiMir. been divided into two or more distinct Occupations, the Commissioners for General Purposes shall, 

tiTbe Mtticd.^*' ^^ ^^® Appeal of the Parties interested respectively, settle and adjust what proportion ofthe Duties 

granted by this Act under the said Schedules shall be paid or borne by each Occupier; and the 

Amount apportioned on the respective Parties shall be collected and levied in like Manner as an 

original Assessment. 



Commieaionen ^* ^^ Assessment shall be made under this Act by the Commissiouers for General Purposes in 

;t of the annual Value or Profits and Gains arising from any Railway, but in lien thereof every 




V. 

for spedei Pur. respect of the annual Value or Profits and Gains arising from any Railway, but in lien thereof every 
SiiiihreTflt *****" *"^^ Assessment shall be made by the Commissioners for SpeciaJ Purposes, and upon the Value or 
'^^ Profits and Gains for the Year ending the Fifth Day of A^-il One thousand eight hundred and 

sixty, and the said last-mentioned Commissionei'S shall notify the Assessment to the Secretary or 
other Officer of the Company upon which the same shall be made, and the Amount of such Assess- 
ment shall be paid, collected, and levied in like Manner as any other Assessment made by the said 
Commissioners for Special Purposes. 

end rIjio the Per- VT. 

■one employed by „« valilfl 

Bailwej Cum- Pay»^»« 

]>«ui*M. any Rail _ 

Particulars thereof, and the said Assessmeut shall be deemed to be and shall be an Assessment'^upon 

the Company, aud paid, collected, and levied accordingly; and it shall be lawful for the Company 

or such Secretary or other Officer to deduct and retain oat of the Fees, Emoluments, or Salary of 

each such Officer or Person the Duty so charged in respect of his Profits and Gains. 

Power '*>' P";- VII. It shall be lawful for any Person assessed to the Duty chargeable under Schedule (A.) of 

imJUH^^mS!^ ^^ ^^ ^^^ ^° respect of any Mine of Coal, Tin, Lead, Copper, Mundic, or Iron, or any other Mine, 

to eppeei tn the or any Quarry of Stone or Slate, to appeal against any sacli Assessment to the Commissioners for 

Jg^JjJ Commie- Special Purposes, instead of the Commissioners for General Purposes, if he shall think fit, and give 

due Notice of his Intention so to do, and thereupon such Appeal shall be hccird and determined by 

Two or more of the Commissioners for Special Purposes in like Manner as any Appeal pgainst an 

Assessment of the Duties contained in Schedule (D.) of the said Acts may lawfully be heard and 

determined by them; and all Powers and Authorities, Rules and Regulations, contained in the said 

Acts in relation to any such last-mentioned Assessment and Ap^al, and to the carrying into 

execution and enforcing the Determination of the said Commissioners for Special Purposes tbeieon 

shall be exercised and put in force in relation to any Appeal by this Act authorised to be made to 

the said last-mentioned Commissioners and their Determination thereon. 

Dntiee to be eoi- VIIL The several Collectors shall pay to the proper Officer for Receipt or to his Depaty all the 
JSSidtor •*" Monies of the said Duties collected and levied by such Collectors, on the respective Days to be 
appointed by such Officer for Receipt or his Deputy next after the Receipt of the said Duties by 
the said Collectors, and shall at the same Time account for the Duties given them in charge respec- 
tively, and then payable by Law, in like Manner as they are now by Law required to acooout 
half-yearly. 

SS2?** InS ^ ^•. ^y ^««o«^ assessed or charged to any of the DuUes granted by this Act who shall prove 

iBioo, and Ahate- that his aggregate annual Income is leas than One hundred Pounds shall be exempt ^m the said 

^mSS^ **** Duties; and any Person who shall be assessed or charged to any of the said Duties, or shall have 

paid the same, either by Deduction or otherwise, and who shall claim and prove that his total 

Incoiue 
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Ineome from ererj Souroe, alilioaffli amoimtingto One hundred Pounds or vpwttrdfl, ii Urn iiitn 
One hundred and fifty Pounds a Xesr, for the xeer of the A BOo i in ent of his Profita or Gains, shall 
he entitled to be relieved from so much of the said Duties asseased upon or paid by him as shall 
exceed the Rate of Sevenpeuoe for every Twenty Shillings of his Profits or Gains, and such Belief 
shall be given in the Manner provided or directed in the like Cases by the said Act of the Sixteenth 
and Seventeenth Years of Her Majesty, and the Act of the Fifth and Sixth Years of Her Mijesty, 
Chapter Thirty-Five, therein mentioned. 

X. No Claim for Repayment of Duty under this Act, or any former Act relating to the Income ^^Pf^'^^td "^ 
Tax, shall be allowed, unless it shall be made within Three Years next after the End of the Year of tondSoMdwuEl 
Aflsenment to whidi the Claim shall relate. in Three Ycon. 

XL The Clauses and Provisions contained in the following Acts, that is to say, the Act of the B^*«f in respect 
Sixteenth and Seventeenth Years of Her Majesty, Chapter Thirty-four, Section Fifty-four, 2Jf£JjgJJ3;=^ 
another Act of the same Years, Chapter Ninety-one, an Act of the Eighteenth and Nineteenth 
Yean of her Mi^jesty, Chapter Thirty-five, for granting Relief to Persons who have made such 
Insurances or contracted for such Annuities as in the said Acts mentioned, shall be continued in 
force and be applied for the granting of the like Relief in regard to the Duties imposed by this Act. 



CAP. XV. 

An Act for granting to Her Majesty certain Duties of Stamps. 

[3d April I860.] 

Most Gracious Sovereign, 

WE, Your Mi^cety^s most dutiful and loyal Subjects, the Commons of the United Kingdom of 
Great Britain and Ireland in Parliament assembled, towards raisiDg the neceaaary Supplies 
for defraying your Majesty's Public Expenses, and making a permanent Addition to the Public 
Revenue, have freely and voluntarily resolved to grant unto Your Majesty the Duties herein-after 
mentioned ; and do humbly beseech Your Majesty that it may be enacted ; and be it enacted by the 
Queen's most Excellent Majesty, by and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Pai'liament assembled, and by the Authority of the same, 
as follows: 

I. The Stamp Duties now payable in the United Kingdom of Great Britain and Ireland for or in jiatiee on in«tnt. 
respect of the several Instruments, Matters, and Things mentioned or described in the Schedule to E^JJ^JJ^?***^ 
this Act annexed, whereon other Duties are by this Act granted, shall respectively cease and do- ^aied. '^ 

termine, and shall be and the same are hereby repealed ; provided that the Stamp Duties now 
chargeable on any of the said Instruments, Matters, and Things shall be payable in respect of such 
of them as shall have been or shall be made, signed, or dated at any time before the passing of this 
Act; save and except that the Stamp Duties on Foreign Bills of Exchange by this Act granted shall 
be payable on all such Bills as shall, after the passing of this Act, be first negotiated, or, if not 
negotiated, paid in the United £angdom. 

H. There shall be granted, raised, levied, and paid in and throughout the United Kingdom of New Dntiee m 
Great Britain and Ireland^ to and to the Use of Her Majesty, Her Heirs and Successors, for and in JJl^jSn^Ji/^*" 
respect of the several Instnmients, Matters, and Things described or mentioned in the said Schedule, " ^"^ 
or for or in respect of the Vellum, Parchment, or Paper upon which any of them respectively shall 
be written, the several Stamp Duties or Sums of Money set down in Figaros against the same 
respectively, or otherwise specified and set forth in the said Schedule; which said Schedule, and the 
several Provisions, Regulations, and Directions therein contained, with respect to the said Duties, 
and the Instruments, Matters, and Hiings charged therewith, shall be deemed and taken to be port 
of this Act, and shall be applied and put in execution accordingly. 

m. All the Powers, Provisions, Clauses, Regulations, Directions, Allowances, and Exemptions, ProrleloiM of Ibr- 
Pines, Forfeitures, Pains, and Penalties, contained in or imposed by any Act or Acts, or any ^^^ ^ ^^ ^ 
Schedule thereto, relating to any Duties of the same Kind or Description, heretofore payable in the 
United Kincdom, and in force at the Time of the passing of thi^i Act, shall respectively bo of full 
Force and Effect with respect to the Duties by this Act granted, and to the Vellum, Parchment, 
Paper, Instruments, Matters, and Things charged and chargeable therewith, and to the Persons 
liable to the Payment of the said Duties, so far as the same are or shall be applicable, in all Cases 
not hereby expressly provided for, and shall be observed, applied, allowed, enforced, and put in 
execution for and in the raising, levying, collecting, and securing of the said Duties herebv granted, 
and otherwise in relation thereto, so far as the same shall not be superseded by and shall be con- 
sistent 
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Bisient with the expresB Proyimous of tliis Act, act folly and eflSBotnally, to all Inte&ts and FurpofieB, 
as if the same had hecn herein repeated and gpecially enacted, mutatis mutandis^ with reference to 
the Dttties by this Act granted. 

Tmotui EtUto IV. The Stamp Duties payable by Law upon Probates of Wills and Letters of Administration, 

^Sm^^ ^^ ^^^ ^ ^^^ annexed, in England and Ireland, and upon Liventories in Scotland, shall be loTied and 

ni Powers tTbe P^i^ ^ respect of all the Personal or Moveable Estate and Effects which' any Person, hercsafter 

duiycabie with dying, shall have dispobcd of, by Will, under any Authority enabling such Person to dispose of the 

ySSaj DaUe&°' ^™® ^ ^® ^' ^^® ^^^^ think fit; and for the Purpose of this Act such Personal or Moveable Estate 

aud Effects shall be deemed to be the Personal or Moveable Estate and Effects of the Person so 

dying, in respect of which the Probate of the Will or the Letters of Administration with the Will 

annexed of such Person are or is granted, or the Inventory is or is required to be exhibited and 

recorded, as the case may be; and such Estate and Effects, and the Value thereof, stuJl accordingly 

be included in the Affidavit required by law to be made on applying for Probate or Letters of 

Administration, in order to the full and proper Stamp Duty being paid. 

▼entoiyDiii^'hi ^" ^® *"^ last-mcntioued Duties shall be a Charge or Burden upon the Property in reroect of 

roi|!eet thereof which the same are so payable, and shall be paid thereout by the Trustees or Owners thereof to the 

to beachtfge on Person for the Time being lawfully having or taking the Burden of the Execution of the Will or 

Pn>P«rty Testamentary Instrument, or the Administration or Management of the Personal or Moveable Estate 

and Effects of the Deceased, for the Benefit of the Persons entitled to the Personal or Moveable 

Estate and Effects of the Deceased. 

Montr fecttied on VI. Money secured ou Heritable Property in Scotland^ aud Money secured by Scotch Bonds in 

Srt *^ ud*^^ favour of Heirs and ^Vssignees, excludiog Executors, shall, for the Purposes of tins Act, be held and 

{feriuble Bondli interpreted to be Moveable Property, and shall be included in any Inventory to be exhibited and 

in SeoUand to be recorded in any Commissary Court in Scotland of the Estate and Effects of any Pefson deceased 

^oSue^Mid^^ entitled thereto, and in England and Ireland respectively shall be deemed to be Estate and Effects 

TODtofy Dtttiei. for or in respect whereof any Probate of Will or Letters of Administration shall be granted ; and 

every such Inventory, Prol»te, and Letters of Administration shall be chargeable with Stamp Duty 

in respect of such Moveable Property ; and such Property, and the Value thereof, shall be included 

in any such Affidavit as aforesaid made on applying for Probate or Letters of Administration in 

respect thereof in England or Ireland, 

Ceruin Tesu- VH. * Whereas it is considered that certain Testamentary Dispositions in Scotland are chargeable 
tion^SHSani * ^^^ Stamp Duty, and it is expedient that the same should be exempted :' Be it enacted, that no 
not to be charxe- Will, Testament, Testamentary Instrument, or Disposition mortis causa shall be chargeable with 
^e with Stamp any Stamp Duty. 

Cerufn Dutiei In VIH. The Duties by this Act granted of One Penny and Threepence respectively si^ecified in 
£*de^'t«i%her *^® ^^^ Schedule, and also of Sixpence, therein specified, under the Head of Cfost Book Mines, may 
by Impressed or be denoted either by a Stamp impressed upon the Paper, or by an adhesive Stamp affixed thereto; 
•dbedre 8tamp0. and the Commissioners of Inland Eevenue shall provide Stamps of both Descriptions for the Pur- 
pose of denoting the said Duties; and the Provisions and Regulations relating to adhesive Stamps 
contained in the next succeeding Section of this Act shall apjply to all Cases where the Paper upon 
which the Instrument, Document, or Writing charged with the Duty shall not, at the Time of its 
being written, made, or signed, have thereon the proper impressed Stamp for denoting the said 
Duty. 

The Persons ^- '^^ Person who shall make, si^i, or issue any Insti'umeut, Document, or AVritiug in the 

maidng the In. Schedule to this Act mentioned, and chargeable with any of the Duties of One Penny and Three- 

stramenu^io^jur^ pgncg^ shall, before he shall deliver the same out of his Hands, Custody, or Power, affix to it the 

stamps, and can. proper adhesive Stamp denoting the Duty chargeable thereon or in resx)ect of it, and shall effectually 

oei same. cancel and obliterate the Stamp, by writing upon it his Kame, or the name of his Firm or Principal, 

or the Initials thereof respectively, and the Dute of the Day and Year on which he shall so write 

the same, and so and in such Manner as clearly and distinctly to indicate that the said Stamp has 

In deikult. Fen- *^'®^7 ^° \ised^ and so that it cannot, without Fraud, be again made use of; and if any Person 

alty £io. ' who ought SO to lUfix any such Stamp, and to cancel and obliterate the same, shall refuse or neglect 

so to do, or if any Person shall receive or take by way of Security or Indemnity any of the said 

Instruments, Documents, or Writings, or shall deliver out or authorize the Delivery out of any 

Goods, AVares, or Merchandise to which the same relates, the said Instrument, Document, or 



Writing not having a proper adhesive Stamp affixed thereto, and cancelled and obliterated as here- 
by required, every such Person shall for every such Offijncc forfeit the Sum of Twenty Pounds; 




JSsi'u'S^dSy I^ocunient, or Writing shall be duly stamped as by this Act is required: Provided that no Person 

■umped. shall bo bubject or liable to the said Penalty for delivering any Goods, Wares, or Merchandise, 

under the Authority of any unstamped Order, in any Case where the Value of suoh Goods, Wares, 

and Merchandise shall therein be stated by the Person makiug, signing, or issuing the same, to be 

under the Value of Forty Shillings. 
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X. If any Person wlio shall make, sign, or isBue any Order for, or any Writing or Document Ptn^ty for fraud- 
authorizing the Deliyery of any Goods, Wares, or Merchandise by this Act charged with the Stamp a^tobeondw 
Duty of One Penny, shall knowingly and wilfully state or permit to be stat^ therein tiiat the Ui«yaiiMor40iL 
said Goods, Wares, or Merchandise are or is under the Value of Forty Shillings, he shall, unless the 
said Order, Writmg, or Document shall, at the Time of its being issued, be stamped to denote the 
said Duty, forfeit the Sum of Twenty Pounds. 

XL The Person who shall write or sign any Note, Instrument, or Writing requesting or The Pwmh n- 
authorizing the Purser or other Officer of any Mining Company conducted on the Cost BookqaMtiog the 
System to enter or register the Transfer of any Share or Shares or Part of any Share in any Mine, o?m^BhlS!^Z 
or shall give any Notice in Writing to such Purser or other Officer of any such Transfer, in what- afliz and caned m 
ever Form such Notice shall be, shall, in like Manner as herein-before provided, affix thereto the i^^^SSHIjtf^FvS!! 
proper adhesive Stamp to denote the Duty by this Act charged thereon, and cancel and obliterate a]ty WL * 

the same; and if he shall refuse or neglect so to do, or if the Purser or other Officer to whom such 
Bequest, Authority, or Notice shall be addressed, delivered, sent, or given shall enter or register the 
Transfer of any Share mentioned or referred to in such Notice, or smill comply with or in any way 
give efCbct to such Notice, the same not beingstamped as by Uiis Act is required, every such Person 
80 offending shall forfeit the Sum of Twenty JPounds. 




impress or cause to be written or impressed upon every Stamp 
Word *^ paid," to the end that the Stamp may be more effectually cancelled, and made incapable of indeflndiFMiaUy 
being used again ; and in default of so doing be shall forfeit the Penalty of Twenty Pounds. 20i. 

Xm. The Duties by this Act granted upon or in respect of Bills of Exchange, Drafts, or Orders ^ ^^^ ^ 
drawn out of the United Kingdom, shall oe denoted by adhesive Stamps, in like Manner as the bead&ival tim 
Duties now payable on Bills of Exchange drawn out of the United Kingdom ; and all the Clauses, ProTiaiona of u 
Provisions, Directions, Regulations, Penalties, and Forfeitures contained in the Act passed in the ^bewj^ef ^' 
Seventeenth and Eighteenth Years of Her Mijesty's Reijgn, Chapter Eighty-three, relating to 
adhesive Stamps on Bills of Exchange drawn out of the United Kingdom, as well as in this Act, so 
far as the same are applicable, shall be applied and put in force in respect of the Stamp Duties on 
Bills of Exchange by this Act granted, as fully and effectually as if the same were herein repeated 
and re-enacted. 

XIV. If any Person shall fhkudulently remove or cause to be removed, or assist in removing, Ptnaitf oa oom- 
from any Instrument, Document, or Writing of any kind, any adhesive Stamp, or ^all affix any J^JSJ*^"^ 
Stamp which shall have been so removed to any other Instrument, Document, or Writing chargeable i^git* Stanpa. 
with Stamp Duty, or to any Paper, with Intent that such Stamp might be used again; or if any . 

Person shful sell, or offer for Sale, or utter any Stamp, or shall utter any Instrument, Document, or 
Writing with any Stamp thereon which shall have been so as aforesaid removed, knowing the same 
to have been removed, or shall practise or be concerned in any fraudulent Act, Contrivance, or 
Device not specially provided for, with Intent to defraud Her Majesty of the Duty, he shall forfeit, 
over and above any other Penalty to which he may be liable, the Sum of Fifty Pounds. 

XV. Where an Instrument or Writing chargeable under this Act with the Duty of Sixpence, as penaityonatamp- 



an Agreement, shall be unstamped, and it shall appear thereby that the Matter thereof is under the *"«^"*'^ ^ , 
Value of Twenty Pounds, the Penalty payable to Her Majesty, Her Heirs or Successors, on stamp- ^jg S be «£! 
ing the same, shall be Twenty Shillings, over and above the said Duty, in lieu of the Penalty now only, 
by Law payable on stamping an Agreement under Hand only. 



[Priktkd by Authortty.] b 
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SCHEDULE refened to, 



COMTAIMIXG 



THE DUTIES IMPOSED BY THIS ACT. 



SCHEDULE. 



Duty. 



Tb« MOM Dntj 



i^QBEEMEKT for a Lease oar Tack of any Lands, Tenements, Hereditaments, or Heritable 
SulnectB for any Term not exceeding Seven Years; and Agreement, Minate, or Memorandum^ 
of Agreement, containing the Terms and Conditions on which any Lands, Tenements, 
Hereditaments, or Heritable Subjects ore let, held or occupied for any such Term as aforesaid. 

Frorided that any Lease or Tack of the same Lands, Tenements, Hereditaments, or 
Heritable Subjects afterwards made in pursuance of and conformably to any such 
Agreement, Idinute, or Memorandum, which shaU have actually paid the Duty pay- 
ame on such Lease or Tack as aforesaid, shall not be chargeable with any higher 
Stamp Duty than IVo Shillings and Sixpence, exclusiye of progressiYe Du^, 
notwithstanding any Variation in the Terms or Conditions only, not affecting the 
Stamp Duty; and in, any such Case the Lease or Tack shall, if required for the sake 
of Eyidence, be stamped with a particular Stamp for denoting or testifying the 
Payment of the full and proper Stamp Duty on the Agreement, Mmuto, or 
Bfomorandum, on the same and the Agreement, Minute, or Memorandum being 
produced, and appearing to be executed or signed, and duly stamped in all other 
respects. 

AGBEEMENT, or any Minute or Memorandum of an Agreement, made in England or Ireland 
under Himd only, or made in Scotland without any 'Clause of Registration, and not 
otiierwise charged nor expressly exempted from all Stamp Dutv, where the Matter 
thereof shall be of the Value of Five Pounds or upwards, whether the same shall be 
only Evidence of a Contract, or obligatory upon the Parties from its being a written 
Instrument; together with every Schedule, Receipt, or other Matter put or endorsed 
thereon or annexed thereto ....... 

And where the same shall contun 2,1G0 Words or upwards, then for every entire 
Quantity of 1,080 Words contained therein over ana above the first 1,090 Words a 
fbrther progressive Duty of ....... 

Provided always, that where divers Letters shall be offered in Evidence to prove any 
Agreement between the Parties who shall have written such Letters, it shall bo 
BiS&cient if any of such Letters shall bo stamped with a Duty of One Shilling, 
although the same shall in the whole contain any Quantity of Wcnfds exceeding 2,100. 

« 

"BUAj of exchange. Draft, or Order for the Payment of Money exceeding £4,000, now 
chtfgeable with the Stamp Duty of £2 5s; 

For every £ 1,000 or Part of £1 ,000 of the Money thereby made payable 

BILL OF EXCHANGE (Foreign) drawn in a Set of Three or more for the Payment of Money 
exceeding £4,000, where every Bill of the Set is now chargeable with the Stamp Duty of 
Fifteen Shillings; 

Every Bill of the Set, for every £1,000 or Part of £1,000 of the Money therein made 
payable ------.-.. 
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BHiL OF EXCHANGE, DBAFT, or OHDER (Foreign) drawn or endorsed out of the United 
Kingdomfor the Payment of Money on Demand - 
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STAMP ACT. 



SCHEDULE. 



wmt^mmm 



Duty. 



All Bilk, Drafts, or Orders for the Payment by any Banker or Person acting as a Banker 
of any Sum of Money, though not made payable to the Bearer or to Order, and 
Ttrhether deliyered to the Payee or not; ana all Writings or Documents entitling or 
intended to entitle any Person whatever to the Payment from or by any Banker or 
Person acting as a Banker of any Sum of Money, whether the Person to whom 
Payment is to be made shall be named or designated therein or not, or whether the 
same shall be deliyered to him or not, shall respectively be deemed to be Bills, 
Drafts, or Orders for the Payment of Money chargeable with Stamp Duty, as if the 
same had been made payable to Bearer or to Order. 

Provided always, that any One Document or Writing, although directinjg^ the Payment 
of several Sums of Money to different Persons, shall be chu'geable with Stamp Duty 
as One Order only. 

ExempUona, 

Any Dr<nft or Order drawn by any Banker vpon any other Banker^ not payable to Bearer 
or to Order ^ and tised sokhjfor the Purpose of settling or clearing any Account between 
such Bankers. 

Any Letter wntten by a Banker to any other Banker directing the Payment of any Sum of 
Money, the same not being payable to Bearer or to Order, and such Letter not being 
salt or delivered to the Person to whom Payment is to be made, or to any Person on hts 
behalf; and all Warrants or Orders for the Payment of any Annuity granted by the 
Commissioners for the Reduction of the National Debt, or for the Payment of any 
Dividend or Interest on any Share in the Government or Parliamentary Stocks or 
Funds, and all Drafts or Orders drawn by the Accountant -General of the Court of 
Chancery in England or Ireland, shall be exempt from all Stamj) Duty. 

COPY. — Certified Copy or Extract of or from any Register of Births, Baptisms, Marriages, 
Deaths, or Burials - - - - - - - -- 

The said Duty to be paid by the Person requiring any such Copy or Extract. 

Exemptions. 

Copies of Entries of Baptisms, Marriages, and Burials transmitted to the Itegistrar of (he 

Diocese, in pursuance of the 52 Geo. 8. c. 146. 
Certified Copies of Registers sent by Superintending Registrars to the General Registrar^ in 

pursuance of the i ^^ 7 W. 4. c. 86. 
And Copies or Extracts made or given under or in jmrsuance of the 7 Victoria, c, 15, to 

amend the Laws relating to Labour in Factories, 

COST BOOK MINES.— Any Note, Instrument, or AVriting requesting or authorizing the 
Purser or other Officer of any Mining Company conducted on the Cost Book System to enter 
or register any Transfer of any Share or Shares or Part of a Share in any Mine; or any 
Notice to such Purser or Officer of any such Transfer - - . . - 

DECLARATION in lieu or in the Nature of an Affidavit, in any Case where, if the same were < 
an Affidavit, it would be chargeable with any Stamp Duty - - - - - ( 

DELIVERY ORDER.-rAny Writing or Document commonly called a Delivery Order, or by 
whatever Name the same shall m designated, entitling or intended to entitle any Person 
therein named, or his Assigns, or the Holder thereof, to the Delivery of any Goods, Wares, 
or Merchandise of the Value of Forty Shillings or upwards, lying in any Dock or Port or in 
any Warehouse in which Goods arc stored or deposited or Rent on Hire, or upon any Wharf, 
such Writing or Document bemg signed by or on behalf of the Owner of such Goods, Wares, 
or Merchandise, upon the Sale or Transfer of the Property therein .... 

DOCK WARRANT. — ^Any Warrant or Document commonly called a Dock Warrant, or any 
other Writing or Document, by whatever Name the same shall be designated, which shaU 
evidence the Title of any Person therein named, or his Assigns, or the Holder thereof, to the 
Property in any Goods, Wares, or Merchandise lying in any Dock or Warehouse or upon any 
Wharf, such Writing or Document being signed or certified by or on behalf of the Company 
or Person in whose Custody such Goods, Wares, or Merchandise may be - 

ExemjHion, 

Any Writing or Document given by any Inlatid Carrier acknowledging the Receipt of Goods 
conveyed by such Carrier. 

LETTER or POWER of ATTORNEY for the Sale, Transfer, or Acceptance of any of the 
Government or Parliamentary Stocks or Funds not exceeding in Value £20; or for the 
Receipt of any Sum of Money, or any Cheque, Note, or Draft for any Sum of Money, not 
exceeding £20; or Dividends or Interest of any such Stocks or Funds, or any other periodical 
Payments not exceecUng the Annual Sum of £10. - 
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CAP. XXI. 



89 & 40 0. 3. 
•0. 



An Act to amend the Act for better r^ulating the Business of Pawnbrokers. 

[ISih May I860.] 

t IITHEREAS by an Act of Parliament paned in tlie Thirty-ninth and Fortieth Tears of the 

* VY Beign of King George the Third, intituled An Act for better regulating the Buaineu of 

* Pawnbrokers^ it is enacted, that every Pawnbroker shall, at the Time of tlie taking of every Pawn, 
' Pledse, or Exchange whatsoever, give to the Person or Persons so pawning, pledging, or exchang- 

* ing we same a Note or Memorandum containing a Description thereof, with other Particulars, as 

* in the Sixth Section of the said Act mentioned, and that every such Note, where the Sum lent 

* shall be less than Five Shillings, shall be delivered gratis: And whereas it is expedient that 
'Amendment should be made with respect to such Delivery:* Be it therefore enacted by the 
Queen's most Excellent Majesty, by and with the Advice and Consent of the Lords Spiritoai and 
Temporal, and Commons, in tins present Parliament assembled, and by the Authority of the same, 
asfbUows; that is to say, 

PawnViokmiw I. Upon and from the Commencement of this Act, it shall be lawful for all Persons using and 
M^ for*Not(M ^ercising the Trade or Business of a Pawnbroker to take One Half^nny for every sach Note or 
damibins Thinsi Memorandum as aforesaid where the Sum lent shall be less than Ten Shilungs, anything in the saul 
pawned nndcriOf Act contained to the contrary notwithstanding; and the said Sixth Section of the nid Act shall be 

read and construed as if it contained no Enactment for the Delivery of any Note or Memorandum 

gratis. 

Payment for jj. Provided always, That for every such Note or Memorandum where the Sum lent shall be Ten 
npvruds to i? Shillings or upwards, the respective Sum specified in such Behalf in the said Sixth Section c^U and 
nuin M stated in may be taken as heretofore. 

Beet. 6 of ndted " 
Act 



CAP. XXVIIL 

An Act to repeal the Act of the Seventh Year of King George the Second, 
Chapter Eight, commonly callecl " Sir John Barnard! 8 Act/' and the Act 
of the Tenth Year of King George the Second, Chapter Eight. 

[liik June I860.] 

7 G. i. c a < XTTHfiREAS an Act was passed in the Seventh Year of the Eeign of King George the Second, 

TT Chapter Eight, to prevent the Practice of Stock-jobbing, and by another Act passed in 
10 0. 2. c. 8. * the Tenth Year of the eaid King's Reign, Chapter Eight, the said first-mentioned Act was made 
perpetual: And whereas the said Acts impose unnecessary Restrictions on the making of Contracts 
for the Sale and Transfer of Public Stocks and Securities, and it is therefore expedient to repeal 
the same:' Be it enacted by the Queen's most Excellent Majesty, by and with Uie Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament asBembled, 
and by the Authority of the same, as follows: 

itoeitcd Acts K- L From and after the passing of this Act the said Two several Acts before mentioned shall be 
pealed. and the same are hereby repealed. 



CAP. XXX 

An Act to enable a Majority of Two Thirds of the Batepayers of any 
Parish or District, duly assembled, to rate their District in aid of Public 
Improvements for general Benefit within their District. \Zd Jvly I860.] 

* XTTHEREAS it is expedient that Facility should be given for the Purpose of efifecting Local 

* VY Improvements beneficial to the Health and Comfort of the People:' Be it therefore 
enacted by the Queen^s most Excellent Majesty, by and with the Advice and Consent of the Loids 
Spiritual and Temnoral, and Commons, in this present Parliament assembled, and by the Anthority 
of the same, as folfows: X. 1% 




BANKRUPTCY AMENDMENT ACT, 1860. 9 

I. It gball be lawful for the Ratepayen of any Pariah maintauiing its own Poor, the Population ^J^^V!^ "^ 
of which, according to the last Accoant from Time to Time taken thereof by the Authority of ^ p^;^^ ^ 
Parliament, exceeds Five Hundred Persons, to purchase or lease Lands, and to accept Gifts and forming PubUe 
Grants of Land, for the Purpose of forming any Public Walk, Exercise or PUy Ground, and to 2^*^r,SS ^r 
levy Bates for maintaining the same, and for Removal of any Nuisances or Obstruction to the free m^in^ining ot^ 
Use and Enjoyment thereof, and for improving any open Walk or Footpath, or placing convenient "^^^^ ^* 
Smts, or Shelters from Bain, and for other Purposes of a similar Nature. 

n. This Act 
Hundred or 
ment,) in the 
may be adopted in such Borough or Parish. 

in. Where the Act is adopted in a Borough or in such a Parish, the Provisions of the Act of the ai to PoUSo 
Ninth and Tenth Victoria, Chapter Seventy-four, for the Purposeabelow sjpecified applicable in the Btihs and Waili- 
like Cases where that Act is adopted, shall take efEect for the Purposes of this Act, viz.: All the '^^^'"^ 
Provisions concerning 

1. The Authority by which and the Manner in which the Act is to be carried into execution : 

2. The Mode of providing the Expenses of carrying the Act into execution (excluding the Pro- 

visions for borrowing Money for such Excuses): 
8. The Appointment (in the Case of a Parish) of CommissionerB, the Tenure of Office and 

Procedure, and the Audit of their Accounts: 
4. The Powers of the Councils and Commissioners for the Purpoeea of the Act (except the 

Powers of borrowing Money): 

IV. After the Adoption of this Act it shall be lawful for the Batepayers in Meeting aaBembled Ratepiywi, aftw 
to rate such Parish to a separate Bate, to be called the ^* Parish Improvement fj^S^SJ^Si! ^ 
Bate;" provided that such Bate be agreed to by a Majority of at least Two Thirds in Value of ihe 
Batepayen assembled at such Meeting. 

V. Corporate Bodies shall be allowed to attend Meetings to be held as aforesaid and to vote Coiporate BodiM 
thereat by some Person to be deputed by them for that Purpose under their Corporate Seal. ^ *^^*^ *°^ 

VL Provided always, That previous to any such Bate being imposed a Sum in Amount not less One Half of 
ihui at least One Half of the estimated Cost of such proposed Improvement.shall have been raised, Sf^ST^^iMd^?' 
given, or collected by private Subscription or Donation. BoiMaiptibra: 

Vn. Such Bate aball not exceed Sixpence in the Pound. Amoimt of Bau. 



CAP. XXXIII. 

An Act to amend certain Provisions in the Bankrupt Law of Scotland. 

[3c? Jt%1860.] 

^TITHEBEAS it is expedient that certain Provisions of **The Bankruptcy (Scotland) Act, l9AI0V]ot.o.79 
^ T T 1866,** should be amended : ' Be it enacted by the Queen's most Excellent Majesty, by and 
with the Advice and Consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the Authority of the same, as fmlows: 

I. This Act may be cited as "The Bankruptcy (Scotland) Amendment Act, I860." ghort TUto. 

n. If in any Case where Sequestration has been or shall be awarded in Scotland it shall appear Whenit tppom 
to the Court of Session or to the Lord Ordinary, upon a summary Petition by the Accountant in !? ^^.J' *?" 
Bankruptcy, or any Creditor or other Person having Interest, presented to eith^ Division of the Sute «Sft tS 
said Court or to the Lord Ordinary at any Time within Three Months after the Date of the ^ <uttribat«d in 
SeauestraUon, that a Majority of the Creditors in Number and Value reside in England or m £2S*°8e^e^ 
Ireland, and that from the Situation of the PrOT)erty of the Bankrupt or other Causes his Estate tioo may be it- 
and Effects ought to be distributed among the Creditors under the Bankrupt or Insolvent Laws of ^''^^ 
England or Ireland, the said Court in either Division thereof or the Lord Ordinary, after such 
Inquiry as to them shall seem fit, may recal tiie Sequestration. 

[Printed by Authority.] c 1X1. The 
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BlMbMca of nL The said Court, in either Divisioii thereof^ or the Lord OrdinarT, or the Sherifif, may lefnse 
f!lSS^tm^ ^ Application for the Diachsree of any Bankrupt, althongh Two Yean haye elapeed from the 
nftued, aithoa^ Bate of the Sequestration, and uthongh no Appearance or Oppontion shall be made by or on the 
BO 9v90(M^^ puf^ Qf gQy of the Creditors, if it shaU appear m>m the Report of the Accountant in bankruptcy 
^ cndi- ^^ ^^^ sufficient Eyidence tiiat the Bankrupt has fraudulentl^r coDoealed any Part of his Estate or 

Effects, or has wflfiilly failed to comply with any of the ProYisions of **The Bankruptcy {Scotland) 

Act, 1856/' 

mtonnib- IV. All InterlocutorB pronounced by the Lord Ordinary or the Sheriff under the Froyisions of 
jtettoBOTisw. ^y, ^t ly^ i^ subject to the Beyiew of the said Court of SeHion. 

••OMttto**inicid y. To remoye Doubts which haye arisen, it is declared that the Word "Gazette" in the Sixty- 
A«ttomjMin^ia- Myenth Section of the said Act shall be held to mean the ^^ Edinburgh Gazette ;'' and the Froyisions 
Mfgii OMMia. ^Qtf^ji^ JQ ^Q ggl^ j^Q^ relatiye to Deeds of Arrangement shall extend to and include Settlements 
or Arrangements by way of Composition. 

T— to w«^<r VL The Fee proyided to be paid to the Sheriff under Schedule L of the said Act is hereby 
aMUMd. abcdished; but no Claim shall exist in respect of any such Fee which shall haye been paid prior to 

the passing o£ this Act. 



F«e Myibto to VIL For attendinff any Meeting of Creditors or Examination a Fee of One Found One Shilling 
8ta«riaiDcAttnd- giuji i)e payable to the Sheriff for each such Meeting or Diet of Examination not being on the 
*"**^ same Day. 

BMtttd Aet to Vin. "The Bankruptcy (Scotland) Act, 1856,*' tacept in so far as altered by this Act, shall be 
nmaialAftietb and remain in foU Force and Effect, and shall be construed with this Act; and Words interpreted 

in the said Aet shall when used in this Act haye the same Meanings as are assigned to tbcan 

z^speotiyely by the said Act. 



CAP. XLV. 

An Act to extend the Act of the Ekhth and Ninth Years of Victorid, 
Chapter Twenty-six, for preventing fishing for Trout or other Fresh-water 
Fish hj Nets in the Rivers and Waters in Scotland. [23d Jtdy I860.] 

8 A 9 Viet & tt. ' TTTHEEEAS by the Act Eighth and Ninth Yictoria, Chapter Twenty-six, intituled An Act to 
' W prevent Jhhing for Trout or other Fresh-water JUh by Nets in Hie Rivers and Waters in 

* Scotland!, Proyision is xnade for preventing the Destniction of Trout and other Fresh-water Fish 
' by Nets in the Biyers, Waters, and Lochs of Scotland: And whereas there are yarious otiher ways 

* by which Trout and other Fresh- water Fish may be destroyed which have not yet been declared 

* ille^:' Be it therefore enacted by the Queen's most Excellent Miyestj^, by and with the Adyice 
and Consent of tiie Lords Spiritual and Temporal, and Commons, in this present Farfiament 
assembled, and by the Authority of the same: 

FUdagCirmmit, L That it shall not be lawful for any Person whatsoever, (except as herein-after proyided,^ at 

vSu^iuL^m !£7 '^^Q Aftei^ the passing of this Act, to fish for Trout or other Fresh-water Fish m any Bxyer, 

B^ran, Ao. in "Water, or Loch in Scotland, with any Net of any Kind or Description, or by what is known as 

Cto|amd pro- Double Bod Fishing, or Cross Line Fkhing, or Set Lines, or Otter Fishing, or Buminff^the Water, 

^'^ or by striking the riah. with any Instrument, or by Pointing, at to put into the Water Time or any 

other SubsUmoe destructive to Trout or othi^ Fresh-water Fish with Litent to destroy the same; 

and it any Person shall wilfully take, fish for, or attempt to take, or aid and assist in taking or 

fishing for, or attempting to taxe or fish for, in or from any such Biyer, Water, or Loch, ainr Irout 

or otl^ Fresh-water Fiw by or with any Net of any Sand or Description, or bj^onble Bod Fishing, 

or Cross Line Fishing, or by Set Lines, or Otter Fishing, or by Burning the Water, or striking the 

Fish with any Listrument, or by Pointing, or by putting into the Water Lime or any other 

Substance destructiye to Trout or other Fr^- water Fish with Intent to destroy the same, snch 

FeoBity. Person shall forfeit and pay any Sum not exceeding Fiye Pounds for eyery such Offence, besides 

forfeiting the Trout or Fish taken, and also every Boat or Net, Tackle, Instrument, or other Article 

in or by which the same may have been taken or attempted to be taken, and shall idso pay the fidl 

NoiUng to^»> Expenses of the Conyiction: Proyided that nothing in this Act contained shall prevent any Person 

httTisg iSS S^ ^ving the Bight to fish in any Biyer, Water, or Loch in Scotland^ or any Person having Pennis- 

Ac to lUh. sion fo)m such Person, from exercising the Bight of fishing in such Biver, Water, or Loch in any 

Mode not prohibited by Law prior to the pasang of this Act. II. jf 



WISHING ACT. 11 



IL If anj Penon ihaU trespiBB upon any Grooxid, eneloMd or imendoied, or in or upon any g^gg^ ** 
Biyer, Water, or Loch, with Intent to take any Troat or other Fresh-water Eiih, with anr Net, SrSoSd oTbivw 
Double Bod, Crott Line, Set Line, or Otter, or by Boming the Water, or by Btriidng the Fish with to nth wUh N«^ 
any Instrument, or by Pointing, or to destn^ the Fish by patting lame or oSier Sabstance *^ 
deBtmctiye to Tront or other Frtth-water Fish into the Water, rach Penon ahall forfeit and pay a 
Sam not exceeding Five Ponnds for every sach Offence. 

m. It shall be lawful for any Person, having the Authority of the Proprietor of Land through FMNrtoFnoat 
or past which the Biver or Water flkyws or upcm which the Loch is whoUy or partially sitoate, to ^ ^wSm^boSl 
seize and detain any Boat or Net of any Description, Doable Bod, Cross lane. Set Line, or Otter, Keta. ao oMdin 
or Materials for Bomiog the Water, or Instroments for strikine the Fish, or for Pointing, or lime ggggj*" ^ of 
or other Substance destmctive to Trout or other Fresh-water Fish, used or intended to be used in ^^^^* 
the Commission of any such Offence, and also any Fish taken by any sach Offender, and to give 
Information thraeof to the Sheriff or josticeof the Peace. 

lY. All JosUceB of the Peace shall and may act in the Execation of this Act notwithstanding jggUoM who •» 
that such Justices shall be the Proprietors of Land through or past which any Biver or Water may Ftopriotonnot to 
flow, or upon which any Loch may be wholly or partially situated, or shall otherwise have a Bight J^ £SS!'^^^ 
of Troat or Fresh-water Fishing in any each Biver, Water, or Loch, except in Cases in which the 
Offence has been committed on the Property of such Jastice^ or in which such Justice is a Party to 
the Prosecution of the Case, or is directly interested in the Besult thereof; and no sach Proprietor 
or Party having Bight as aforesaid shall be incompetent as a Witness to prove any Offence oom- 
mitted against thia Act by reason of his being snoh Proprietor or having sach Bight. 

y. And for the Becovery of the Penalties and Forfeitares imposed liy this Act, be it enacted, ibrfhoBMowij 
lliat any such FenalUes or Forfoitares may be recovered by sumroarf Proceeding upon Conmhunt f^^ — """ 
in Writing made bv the Procurator Fiscal or by any Party prosecuting for the same to tiie Sieriff 
or any Jastioe of the Peace for the Ooonty in which such Offence shall be committed, or to the 
Sheriff or any Justice of the Peace for any County in which the Offender may be found, and on 
such Complaint such Sheriff or Justice of the Peace shall issue a Warrant for bringing the Party 
oomphdned against immediatdy before him, or shall issae an Order requiriog such party to appear 
at a Time and Place to be named in such Order; and every sach Order shall be served on the Party 
complained against by any County Officer, either by delivering to sach Party personally or by 
leaving with some Inaiate at his usual Place of Abode a Copy of each Order, and of the Complaint 
whereon the same has proceeded; and either upon the Appearance or the De&ult to appear o£ the 
Partv complained against ft ahaU be lawful for the Sheriff or Jastioe to proceed to the hearing of 
the Complaint; and upon Proof of the Offence, and without anv written Pleadings or Becord of 
Evidence, to convict the Offender, and upon such Conviction to decern, adjudge, and sentence him 
to pay the Penaltjr or Forfeiture incurred, and the Expenses attending the Ccmviction, and to grant 
Warrant for imprisoning him until sach Peoalty or Forfeiture and Expenses shall be paid: Provided 
always, that sucn Warrant diall speonfy the Amount of sach Penalty or Forfeitare and Expenses, 
and shall also specify a Period at the Expiration of which tho Party shall be discharged, notwith- 
standi^ sudi Penalty or Forfeiture and Expenses shall not have been paid, and which Period diall 
in no Case exceed Two Months; and it shall be lawful for the Sheriff or Jostico to make such 
Orders concemiiur the immediate Dispoeal of any Boat, Net, Doable Bod, Cross line. Set Line, or 
Otter, or Materius for Burning the water, or Instruments for striking the Fish, or for Pointing, 
or Lime or other Sabstance destructive to IVout or other Fresh-water Fish, or Fish seised or 
forfeited under tiie Provisions of this Act, as may be necessary. 



[. It shaU be lawful for any Person who shall think himself aggrieved liy any Judgment of the P<mw to tnuiA 
iff or Justice of Peace pronounced in any Case arising under this Act to appeiU from the j^ S^^<J^ ^'^ 



VL 

Sheriff 

same to the next Circuit Court of Justiciary, or, where there are no Circuit Courte, to the High 
Court of JustidaiT at Edinburgh^ in the Manner and by and under the Bules, lamitatioDs, Con- 
ditions, and BestnctioDs contamed in an Act passed in the Twentieth Year of the Beign of His 
Majesty King Geor^ the Second, for taking away and abolishing Heritable Jurisdiction in Scotland^ 
with this Yariation, that such Person shall, in place of finding Caution in the Terms prescribed by 
the 81^ Act, be bound to find Caution to pay the Penaltgr or Forftsiture and Expenses awarded 
against him by the Sentence appealed from in the event of the Appeal being dismissed or not insisted 
iuj together with any additional Expenses that may be awarded by the Court on deciding or dis- 
nussiiu^ tho Appeal; and it shall not be competent to appeal from or bring the Judgment of any 
Sheriffor Jusuce of Peace acting in the Execution o/L wis Act under Beview, by Advocation or 
Soapensicm or by Beduotion, or in any other Way than as herein provided. 

yn. All Penalties and Forfeitures imposed uuder the Authoritv of this Act shall, when levied, AppUeitioB of 
be paid, the One Half thereof to the Prosecutor and the other Half to the Inspector of the Poor of PmuMm* 
the Pariah within which the (MTence shall have been committed, on behalf of such Poor. 

Vm. No Prosecution or other Proceeding whatever shall be brought or commenced against any Llndtatioa of 
Person for anv Offence against this Act, unlen the same shall be oommenoed within Three Months *''* 
liter oaoh Oronoe shall have been committed, IX, The 



12 23* AND 24* VICTORIJB, c. 43, 47. 

^J^^jnjntetiM 9i IX. The Words **RiTer," ^'Water,'' or ^'Loch'^occarriDgin this Aot shall mean and inolode 
^"^ any Stream, Bum, Millpool, Mill-lead, Milldam, Sluice, Pond, Cut, Canal, and Aqueduct, and 

every other Collection or Run of Water, in which Tronts and other Fresh- water Fish oreed, hatmt, 
or are found or preserved; the Word ^^ Sheriff" shall mean the Sheriff or Steward of the Conntv 
in which the Offence happens or Case arises, and shall include the Sheriff-Substitutes of such 
Sheriffs; the Expression ** Justice of the Peace'* shall mean a Justice of the Peace of the County in 
which the Offence happens or Case arises; and the Expression "County Officer" shall mean and 
include Sheriff*s Officer, Constable, or any Officer of the County Police Force. 

SSH^te^ ^tS ^ Nothing herein contained shall affsct any Act of Parliament, General or Local, passed for the 
SaKoo AiiMiiM. Preservation of the Salmon Fisheries in Scotland^ or in relation to the fishing of Salmon or Fish of 
the Salmon Kind in Scotland, 

■ft^ir fh« Uwi ^' Nothing herein contained shall affect or apply to the killing of Trout or other Fresh- water 
reiardiiiff fishhiff Fish with Single Rod and Line which shall be regulated by the Laws in existence prior to tJie 
with Btogte Hod. passing of this Act. 



CAP. XLVII 

An Act to amend the Law relative to the Legal Qualifications of CoimcilloiB 
and the Admission of Burgesses in Boyal Burghs in Scotland. 

[23d July I860.] 



9k\0YkX.e.\l, 



s * 4 w. i. c. 7S. * TTTHEREAS bv the Fourteenth Section of an Act jpassed in the Third and Fourth Yean of 

T V His late Majesty King William the Fourth, intituled *^*An Act to alter and amend the Laws 
^\for the Election of the Maffistrates and Councils of the Royal Burghs in Scotland,** it was enacted, 
that no Person should be entitled to be received and inducted as douncillor who shall not preyious 
to such Induction be entered a Burgess for the Burgh of which he is so elected, wherever there is 
any Body of Burgesses in any such Burgh, and that his Omission to produce Evidence of his bdng 
such Burgess when he declares his Acceptance of Office shall be held to vacate his Election, in the 
same Manner as if he had declined to accept: And whereas by an Act passed in tiie Ninth Year 
of Her present Maiestv, intituled "^» Act for the Abolitioti of the exclusive Privilege of TracUng 
^^in Burghs in Scotland," the exclusive Privileges and Rights possessed in certain Boyal and other 
Burghs in Scotland, by the Membcire of certain Guilds, Crafts, or Incorporations, of carrying on 
or exercising certain Trades or Handicrafts within their respective Burghs, are abolished: And 
whereas it is expedient to repeal the said Clause of the first-recited Act, and to make Provision 
for the Admission of Persons to be Burgesses in manner and under the Conditions herein prescribed:* 
Be it therefore enacted by the Queen*s most Excellent Miyesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, 
and by the Authority of the same, as follows: 

8«et.i4. of 8 & 4 I. That the said Fourteenth Section of the fii^-iecited Act, in so fiir as inconsistent with this 
jjjji^c. 7S. re- j^^^^ gj^u j^ g^^ ^^ same is hereby repealed. 

Eieetora of Mem- 11. That it shall be hiWful to the MagisU-ates and Council of any Royal Burgh, and they are 
^" hi ^^?t!2 hereby authorized and empowered, to admit any Person entitled to vote in the Election of any 
M*^wveiMs"on Member of Council for such Burgh to the Status of a Burgess thereof, and that by a Minute of the 
certain oondiUoxu Council thereof, and on Payment of such Entry Money, not exceeding in any Case the Sum of One 
Pound, as the Council of the Burgh may from Time to Time fix, which Entry Money shall be 
accounted Part of the Common Good of the Burgh, and be applied accordingly; and every Penon 
entitled to vote in the Election of any 3iember of Council shaU, on being elated a Member of the 
Council of any Burgh, thereupon be elegible to be inducted, if before Induction he shall be admitted 
in manner aforesaid to the Status of a Burgess of the Burgh, anything contained in the said Four- 
teenth Section of the first-recited Act notwithstanding: Provided always, that such Admission by 
Minute of Council shall not per se be held to give or imply any Right or Title to or Interest in the 
Properties^ Funds, or Revenues of any of the Guilds, Crafts, or Incorporations of the Burgh, or any 
Mortifications or Benefactions for behoof of the Burgesses of such Gmlds, Crafts, or Incorporations, 
or of Uieir Families, or any Right of Management thereof, or. any Membendiip in any c^the said 
Guilds, Crafts, or Incorporations. 
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CAP. LVIII. 

An Act to amend the Act of the Eighteenth and Nineteenth Years of Her 
Majesty relating to Friendly Societies, [6th August, I860.] 

BE it enacted hy the Queen^s most Excellent Majesty, by and with the Adyioe and Consent of 
the Lordfl Spiritaal and Temporal, uid Commons, in this present Parliament assembled, and 
bj the authority of the same, as follows: 

I. In case of the Disaolution of a Society, according to the Provisions of the Thirteenth Seotbn in cms of dIhoI. 
of the Act passed in the Eighteenth and Nineteenth Years of Her Majesty, Chapter Sixty-three, it |^ jLuuiSr 
shall not be necessary to state in the Agreement the intended Appropriation or Division of the Funds i% a is vioi. & 
or other Property, but it shall be lawAil to the Members, if they shall think fit, to refer such m^ not wn i u r 
Appropriation or Division to the award of the Registrar; and in case Application shall be made in ^J^ faiunkES 
Writing by the Members of a Society, not being less in Number than Five Eighths of the whole divtiioiiorFttiids, 
Body thereof, setting forth that the Funds of such Society are insufficient to meet the Claims ^jj^^*^^* 
thereon, with the Grounds upon which such Insufficiency can be proved, it shall be lawfid far the awu4 of tiie 
Registrar to investigate the same, and if upon such Investigation he shall find that the said Society RegUtiar. 
is in an insolvent Condition, and that it would conduce to the Literests of all Parties concerned, 
that the Affairs of the Society shall be wound up and brought to a Termination, he shall make an 
Award to that Effect, and shall direct in what Memner the Funds and Property of the Society shall 
be divided or appropriated, ;and it shall not be necessary in such Case that the Provisions of 
the said Thirteenth Section be complied with; provided tl^t previous to such Investigation the 
Registrar shall give not less than Twenty-one Days' Notice in Writing, to be sent by Post to the 
Trustees, Secretary, or other Officer of such Society, at the Place where such Society holds its 
Meetings. 

n. Every Award so made as aforesaid by the Registrar shall be final and conclusive on all Bagiibv^ 
Members and other Persons having any Claim on the Funds of the said Society, without Appeal, ^^HS^ ^wkiSSi 
and shall be enforced in the^ same Muiner as by Section Forty-one of the said Act is provided for AppoaL 
enforcing the Award of Arbitrators; and the Expenses of such Award, and of publishing the Notice 
of Dissolution in the Gazette, i^all be paid out of the Funds of the Society before any Appropriation 
thereof shall be made. 

m. When any Agreement for the Dissolution of a Society authorized by Section Thirteen of the EHdenea or Dto* 
said Act shall be transmitted to the Registrar; and when any Award authorized to be made by tiiis '^^'^^'^ 
Act shall be made by the Registrar, Notice thereof shall, within Twenty-one Days after the same 
shall have been so transmitt^ or made respectively, be advertised by the Registrar, as respects 
Societies in England in the London Gazette, as respects Societies in Scotland in the Edinburgh 
Gazette, and as respects Societies in Ireland in the DubUn Gazette; and unless within Three 
Calendar Months from the Date of the Gdzette in which such Advertisement shall appear, a Member 
or other Person interested in or having any Claim on the Funds of the Society snail commence 
Proceedings to set aside the Dissolution of the Society consequent upon such Agreement or Award, 
the Society shall be considered for all Intents and Purposes, and in all Courts of Law and Equity, 
as legally dissolved, and the requisite Consents to such Agreement, or, as the Case may be, to the 
AppUcation to l^e Registrar, to have been duly obtained, without Proof of the Signatures thereto. 

rV. The Registrar in his next annual Report submitted to Parliament shall set forth the Bosiitiir'a Aa- 
Particulars of everv Award made imder the Provisions of this Act which he may have made during SSauia*'u£ioah 
the preceding Twelve Months. imof Awuda. ' 

V. In regard to Societies which have been dissolved before the passing of this Act, If Notice of PrarUonf m to 
any Agreement for the Dissolution of such Society, alreadv transoiitted to the Register, or of any yjff^ ^f^^ * 
Award made under Section Thirteen of the said Act, shall within Three Months after the passing «f thia Aot^ 
of this Act be advertised in such Gazette as aforesaid, the Provisions of Section Three ai this Act 

shall apply in the same Way as if such Agreement and Award had heem transmitted and mode 
subsequent to the passing of this Act, 

VI. The Eighth Section of the Act passed in the Twenty-first and Twenty-second Years of Her s^t. 8 of si & ff 
Majesty, Chapter One hundred and one, is hereby repealed; but where, previously to tiie passing 1^^'^ *** 
of this Act, any Application has been made to the Registrar respecting the Dissolution of a Society 

under the said Section, such Society shall be dissolved in the same Manner and with the same 
Incidents as if this Act were not passed, and for the Purposes of such Dissolution the said Sect»m 
shall be deemed to remain in full ixxrce. 

Pnaltj fat sot 

Vn. If De&ult shall be made in transmitting to the Registrar before the First Day of /fine in bS|^ hf^ 

each Year the General Statement or Copy of the last annual Report of any Society, in oompUanoe pUaaoowithaoot. 

with the Provisions of Section Forty-five of the Act of the Session of the JSighteenth and* £**'<> ^^ 

Nineteenth 
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Kiaeieenth of Victoria^ Chapter Sixty-three, the Officer making such Default shall be liable to a 
Penaltf not exceeding Twenty Shillings, to be reooYered, with costs, at the Suit of the Registrar, 
before Two or more Justices, as to EngSmd in manner directed hj an Act passed in the Session holden 
in the Eleyenth and Twelfth Years of the Reign of Her Majesty Queen Victoria^ Chapter Forty-three, 
intituled An Act to/acUitcUe the Per/onnance of die Duties of Justices of the Peace out of Sessions withia 
England and WalM wWi respect to summary Convictions and Orders, and as to Scotland before Two or 
more Justices or the Sheriff of the County, in manner directed br the Act passed in the Session of 
Parliament holden in the Seventeenth and Eighteenth Years of the Reign of Her Majesty Qaeen 
Victoria, Chapter One Hundred and four, intituled An Act to amend or consolidate the Acts relating to 
Merchant Shipping, as regards Offences in Scotland against that Act, not being Offences by that Act 
described as Felonies or Misdemeanors, and as to Ireland in manner directed by the Act passed in the 
Session holden in the Fourteenth and Fifteenth Tears of the Reign of Her Majesty Queen Victoria, 
Chanter Ninety-three, intituled An Act to consolidate and amend the Acts regulating tlie Proceedings 
ofPettg Sessions, and the Duties of Justices of the Peace out of Quarter Sessions, in Ireland, or any Act 
passed for the Amendment of the above-mentioned Acts; and the Justices or Sheriff imposing any 
Penalty under this Act may direct the whole or any Fart thereof to be applied in or towards ]iayment 
<^the Costs of the Frocee£nga; and subject to such Direction all Penalties shall be paid into the 
Receipt of Her Majesty^s Exchequer, in such manner as the Treasury may direct, and shall be carried 
to and form Fart of the Consolidated Fund of the United Kingdom of Great Britain and Ireland. 

V^MOsateBot YHI. If the Accounts and Returns required fix)m certain Friendly Societies by the Commisrion- 
aad« to Coni^ ^gg fop the Reduction of the National Debt, pursuant to Section Thirty-four of the said Act, be not 



to 8«ot M of 18 made within Thirty Days after the same have been ro(iuired, the Account of the said Socie^ shall 
ffttmS^flHTMn ^ ^'^^^^ ^7 ^^ ^^ Commissioners, and thenceforth no Interest shall be credited to such Society 
tooMMc^Ao. thereon, until such Accounts and Returns shall be furnished by the said Commissioners, or the 
Money be withdrawn. 

AppHottloa y IX. Any Application authorised by Section Twenty-four of the said recited Act to be made by 
Bs0iint. any Person on behalf of a Society, may be made by the Registrar. 

iTUsndMtadlr X. This Act and the Friendly Societies* Acts, 18.55 and 1858, shall be construed as One Act, and 
■••••JjJJ^JjJ Jj may be cited togcth^ for all Purposes as the Friendly Societies' Acts. 

OlM. 



CAP. LXXX. 



Au Act to regulate the Levying and Collection of the Inventory Duty 
payable upon Heritable Securities and other Property in Scotland. 

[6th August I860.] 

ss A 94 VIefc. * ilLTnEREAS by an Act passed in the present Session of Parliament, Chapter Fifteen, it was 

All. * YY enacted, that Money secured on Ileritable Property in Scotland^ and Money secured 

' Irr Scotch Bonds in favour of Heirs and Assignees, excluding Executors, should for the Purposes 

* of the Act be held and interpreted to be Moveable Property, and should bo included in any 

* Inventory to be exhibited and recorded in any Commissary Court in Scotland of the Estate 
' and Effscts of any Person deceased entitled thereto, and in Kngland and Ireland respectively 
' should be deemed to be Estate and Effects for or in respect whereof any Probate of Will or 
' Letters of Administration should be granted; and that every such Inventory, Probate, and 

* Letters of Administration should be chargeable with Stamp Duty in respect of such Moveable 

* Property; and that such Property and the Value thereof should be incluilod in any Affidavit as 

* therein mentioned, made on applying for Probate or Letters of Administration in respect thereof, 
' in England or Ireland; and it is ex^dicnt tliat the levying and collecting of the said Duty should 

* be r^ilated as herein-after mentioned:* Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the Advice and Consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the Authority of the same, as follows: 

H wr HfMwilfln L All Money secured on Heritable Property in Scotland, and all Money secured br Scottish 
B«ritrt>i« Pro- Bonds and other Instruments, excluding Executors, and all Money secured by Scottish Bonds and 
SJgSot^BoiS^ other Instruments, the Rights to which shall be Ud^en excluding Executors, constituting the Suooes- 
ndnttofSzeco- gion or part of the Succession of any Person who shall have died on or after the Third Day of April 
i^*iin^lJ^ in the xear One tiiousand dght hundred and sixty, shall be liable to Inventory Dntf under the 
Dsif . laid recited Act 

Dsij. * inteiwi IL The said Duty, with Interest thereon at the Rate of Five per Centum per iiiintim, £rom the 
tiMM^ >>uii bt Exphry of the period of Six Months after the DeaUi of such deceased Person, shall be a Debt to Her 
jfff^ ^ iS|[ M4est7i ^d <^^ ^ payable by any and every Person who shall take any Money aecored as afore- 
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said, oonstitnting the SncceBmon or part of the Saooesnon of any Penon deceased, and that vbetber g?S}? ,&ii££! 
beahall take the same as haying a beneficial Interest therein, or aa Trastee, or in any other xqimj neond. 
GapacitT, and whether he ahall have an absolute Bight, or only a Liferent or Ufe Intereat, or Dther 
limited tti^ht or Interest therein, and whether he shall take the same by Mortia causa C<niTeyancey 
or by special Destination, or by Inheritance. 

in. The Person or Persons so taking such Mon^ as aforesaid shall, within Six Months neact ^SSaty^H!^ 
after taking the same or any Part thmof, or any Interest dae thereon, lodge wiUi the Solioit(» of iod|«d on Oith 
Inland Beyenue at Edinburgh a full and true Inventory upon Oath or solemn Affirmation, to be !I^i2d22m2 
called a " Special Inventory,'* in the Form of the Schedule annexed hereto, of all Money secured as •» sdtaSn|Jk 
aforesaid, constituting the SuccesBion or Part of the Succession of audi deceased Person, such 
Special Inventory having thereon a Stamp denoting the Duty payable on the Value of such Money 
secured as aforesaid, contained in such Inventory, being the same Bate and Amount of Du^, 
whether testate or intestate, as the Case may be, which would have been payable aa Inventory 
Duty on Moveable or Personal Estate of the same Value; and the Oath or Amnnation to tiie said 
Spe^ Inventory may be taken before any Magistrate or Justice of the Peace within the United 
Kingdom or the Colonies, or any British Uonsul; provided that in all Cases the Duty, together with 
the Interest and necessary Expenses, upon an^r Money contained in such Inventory, by whomsoever 
the same may have been originally paid, shall, in the Absence of any special Agreement or Provision 
or valid Testamentary Direction to the contrary, be ultimately liome by the Person or Persons 
beneficially interested in such Money, and if there shall be more than One Person so interested the 
Duty shall be borne bv them propOTtionally according to their several and beneficial Interests in 
the Money on which the Duty has been so paid. 



IV. It shall be lawful for the Executor or Executors of the Deceased to add the Amount of ^SS^H^JSSTi 
Money so secured, and the Vslue thereof, including the Proceeds accrued thereon, as herehi-after invmtot^efFy. 
mentioned, to the Inventory in Scotland of the Deceased's Moveable or Personal Estate, and to pay ^S!i^^^^ 
the Stamp Duty on the aggregate Amount, in which Case no special Inventory or separate Stiunp 

DutjT shall be required fi«m the Person or Persons beneficially entitled to the Money so secured; 
provided that in this Case the Executor or Executors of the Deceased shall make Oath (or, i£ m> j^ ^ jith m of 
privileged, solemn Affirmation,) of the true Amount and Value of the said Money and Proceeds ; tmj on tfa* 
and the contingent Provision for Betum of Duty, herein-after provided for, in regard to the Debts pSTuLu^*^^ 
of the Deceased, shall in such Case be applicable mutatis mutandis; and further, in this Case, the SmtSSSt^^ 
Inventory Duty so paid on the Aggregate Amount of the Deceased's Moveable or Personal Estate, ;^5??uiJ*im?M 
and of the said Money and Proceed^ shall, in tiie Absence of any special Agreement or Provision or ^ffSHtSatSS^ 
valid Testamentary Direction to the contrary, be ultimately borne by the Persons beneficially oorditag to thdr 
interested proportionally according to their several and beneficial Literests in the aggregate Amount bcmfldalburat 
on .which tne Stamp Duty shall have been so paid, and with Bight of Belief acoordingty. 

V. The Special Inventoiy provided by this Act, and the Inventory of the Personal Estate of a ISSSSSLS!bSSiw 
Deceased, containing also the Property on which Duty is imposed by the redted Act and this Act, Doty ihiiiM 
shall be stamped wiUi Duty according to the Value of the Property contained therein at the Time ?^*^ ^ ^ 
they shall be respectively sworn to, including the Proceeds accrued thereon down to that Time, and ^H^ to tSt In* 
the Duty or deficient Duty according to such Value and Proceeds and Interest thereon, at the Bate Tntofx. 

of Five per Centum per Annum, sbaU be a Debt due to Her Majesty by the Person making Oath to 
said Inventories; and it is hereby provided, that the Inventory and additional Inventoy of any 
Person deceased required to be exhibited and recorded in the proper Commissary Court in Scotland 
shall be stamped with Duty according to the Value of the Property contained therein at the Time 
they shall be respectively sworn to, including the Proceeds accrued thereon down to that Time; and 
the Duty or deficient Duty according to such Value and Proceeds, and Interest thereon at the Bate 
of Five per Centum per Annum, shall be a Debt to Her Majesty by the Person making Oath to said 
Inventory and addition^ Inventory, and his Heirs and Successors; and if such Inventory and 
additionid Inventory shall not be exhibited and recorded, the Inventory Du^ on all the Personal 
or Moveable Estate and Effects of the Deceased, and Interest thereon at the Kate of Five jper Cen- 
tum per Annum firom the Expiry of Uie Period of Six Months after the Death of such deceased 
Person, shall be payable and shall be a Debt to Her Majesty by the Person who shall intromit with 
or enter upon the Possession and Management of such Personal or Moveable Estate and Effidcts, or 
any Part thereof, and his Heirs and Successors. 

VI. The Commissioners of Inland Bevenue shall ^prant a Betum of the said Duty, corresponding Powtr tognat a 
to a rateable Apportionment of the Amount by which the Debts (in respect of which a Claim for ^jj^ aSmL 
Betum of Inventory Duty may be competent) shall be proved to the Satisfaction of the said Conmiis- iuiiom ISSSi 
sioners to exceed the Personal Estate of tiie Deceased, between the Amount of the Money contained tM^ 

in the said Special Inventory and all the other Heritable Property of the Deceased; provided sttc> 
Betum shall be claimed within Three Years firom the Date of lodging the Special Inventory. 

Vn. Every Person shall for the Purposes of this Act be held to have taken Money secured as intramiitM^ *•. 
aforesaid who shall have received or intromitted with such Money or any Part thereof, or any In* t2iuB^MQM«*w 
terest due thereon, or who shall have made up a Title thereto. ."""^ 

Vin. Money secured upon Heritable Property by Conveyance ex facie absolute, and Mon^ 
secured by Adjudication when the Bight of Beversion has not expired, and all Money secured in ^JJ^[„^ ^^ 
any other Way upon Heritable Property, shall be subject to the Provisions of the recited Act and AfUmuntm, ud 
this Act; Provided always, that nothing therein and herein contained shall be held to apply to Feu SSSr*i&.%iff 
Duties or to other permanent periodical Payments which are made a Beal Burden upon l4Uul,<^||i|J|^^f2teiSt 
where Payment of a Capital Sum of Money is not thereby secured. 
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IX. The liid redted Act u hereby repealed, in lo &r aa it proyidea that in England toid Ireland 
the said Money shall be deemed Estate and Effecta for and in respect of which Probate and Lettem 
o£ Administration shall be granted, and shall be included in the Affidavit made on applying for 
Probate or Letters of Administration in England and Ireland, 



SCHEDULE. 

Sfecial Inyentort of the Money secored on Heritable Property in Scotland, and Money secured 
by Scotch Bonds, &c., excluding Executors belonging to [Name and Description of 
Veceasea"]^ who died at on t& Day of 

18 for Payment of the Duty imposed by the Act 23 & 24 Yictoria, 
Cap. 80. 

£ 9. d, 
L Bond and Disposition in Security dated granted by 

in fayour of the Deceased, oyer Lands in the County of (Fifi) [or Houses in the City 
of {Edinburgh)^ ^. If Deceased acquired Bight by Assignation^ ifc, describe TttUJl 

IL Interest thereon firom the Day of to 

the Day of 

in. Bond dated , granted by in 

fayour of the Deceased, excluding Executors [if the Deceased's Bight is by Assignation^ 
^■c. describe Bight], 

XV. Interest thereon as above ...•••.• 



At the Day of One thousand eight hundred 

and , in Presence of Esquire, One of the 

Magistrates for the City of [Edinburgh] [or Justice of the Peace, or British Consul], 

Appeared , who, being solemnly sworn and examined, depones, that 

[Name and Description of Deceased] died at on the 

Day of ; that the Deponent has right to the above Subjects [or Part of 

the above SubjectSf or to the Liferent of the above Subjects, ^c] as Heir of the Deceased [or as 
Legatee, or as One of the Trustees of the Deceased, ^'cA; that the Deponent knows a£ no Settle- 
ment or other Writing left by the Deceased relative to the Disposal of his Personal Estate or Effects, 
or any Part thereof [or that the Deponent does not know of any Settlement or Writing relative to 
the Disposal of the Deceased^s Personal Estate or Effects, or any Part thereof, other than a general 
Dii^xwtion and Deed of Settlement dated the Day of 

registered in the Books of Council and Session on the Day of ] ; 

that the foregoing Inventory, each Page of which is signed by the Deponent as relative hereto, is a 
full and complete Special Inventory of all the Money or Property belonging to the Deceased, and 
Proceeds thereof, liable to the Duty imposed by the Acts 23 Vict. Cap. 15. and 23 & 24 Vict. Cap. 
80. [{his Act], in so far as the same has come to the Deponent's Knowledge; and that the said Pro* 
perty is of the Value of Pounds and under the Value of 

Pounds. All which is Truth, as the Deponent shall answer to God. 
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CAP. LXXXV. 

An Act to amend two Acts of the Seventeenth and Eighteenth Years, and 
of the Eighteenth Year, of Her present Majesty, relating to the Be- 
gistration of Births, Deaths, and Marriages in Scotland. 

[6th Augit^ I860.] 

TTTHEREAS it is expedient to alter and amend the Act passed in the Seyenteenth and Eigh- 
TT teenth Years of the Reign of Her present Majesty, intituled An Act to provide for the 
better Bepistration of JHrths, Deaths, and Marriages in Scotland, and the Act passed in the Eigh- 
teenth Tear of the same Reign, intituled An Act to make further Provision for the BegistraOon of 
Births, Deaths, and Marriages in Scotland:' Be it enacted hy the Queen's most Ezodlent Majesty, 
hy and with the Adyice and Consent of the Lords Spiritual and Temporal, and Commons, in <J»m 
present Parliament assemhled, and by the Authority of the same, as follows: 



BIRTHS. DEATHS, AND MARRIAGES ACT. 17 



I. SeotioDs Eighteen, Nineteen, Forty-two, and Fiftj*fi>iir.o£ the fint-zedted Act, and Seotkm y^gj^^g^y"; 
One of the seoona-ieoited Act, aie hereby repealed. 



II. It shall be competent for any Fenon on Fayment of a Fee of Fire ShillingB to register in a ^^J^L^jL^** 
Book to be kept for the Farpoee in the General Bepristry Office, to be called •'The Register ©f **•*'•* ™'"'*' 
Neglected Entnes," any Birth, Death, or Marriage which shall have takenplace in Scotland between 
the l^rty-first Bay of December One thousand eight hundred and the first Day of Janvan/ One 
thousand eight hundred and fifty-fiye: Froyided sJways, that in order to such Registration there 
shall be produced to the Registrar General a Warrant to that Effect by the Sheriff of the County 
in which such Birtii, Death, or Marriage occurred, to be granted upon a Fetition, of which Intima- 
tion, by Advertisement or otherwise, sludl be made as such Sheriff may direct, and afber due Inquiry, 
and hearing any Farties having Interest who may appear to oppose such Fetition, and which 
Warrant, and aJl written Documents produced to such Sheriff, together with his Notes, which such 
Sheriff is here^ required to take, of ail parole Evidence adduced before him, shall be transmitted to 
the Registrar GeneraJ, and shall be retained among the Records of his Office: Frovided also, that a 
Copy of the Entry of any neglected Birth, Death, or Marriage which occurred subsequent to the 
Year One thousand eight hundred and nineteen shall be made and transmitted from the General 
Registry Office to the Regkttrar of ihe Farish or District in which such Neglected Birth, Death, or 
M»riage occurred, and shiEtll by him be recorded in such Form and Manner aa the R^;i8trar General 
may dinct. 

nL If any Error shall be discovered in an Entry relative to a Birth, Death, or Marriage, in any CoHyMonofito. 
Register Ircpt and in use prior to the passing of the first-recited Act, which shall have taken place Sapt pri« tout 
in Scotland niter the Thirty-first Day of December One thousand eight hundred, it shall be lawful jaaiury isas. 
for the Sheriff ai tiie County wherein the said Register is kept, upon the Application of any Ferson 
having Interest, of which Application such Intimation shall oe made as the Sheriff may direct, and 
upon Froduction of such Evidence, written or parole, as the Sheriff shall deem satisfactory, to 
authorise the Registrar General (or the Registrar in whose Custody such Register may be at the 
Time) to correct the same in such Form and Manner as the Sheriff may direct: Frovided that no 
Fart of the original Entry shall be obliterated, and that the Warrant of the Sheriff authorizing; the 
Correction and all written Documents produced to him, together with his Notes, which such Sheriff 
is hereby required to take, of all parole Evidence adduced before him, shall be transmitted to the 
Reg^trar General, and shall be retained among the Records of his Office. 

rV. The Frovisions in the Second and Third Sections of the first-recited Act with reference to Pravtaioni in 
the Salaries of tiie Registrar General and the Secretary to the Registrar Gfflaeral are hereby repeaJed; ^^ & is^vict 
and it shall be lawful for the Commissioners of Her Miyesty^s Treasury to pay to the Registrar & so. npMied 
Grenend such Salary aa tiiat the Amount thereof and of the Salary received by him as Depute Clerk ^j^^Jf^^^ 
Register shall not together exceed the Sum of One thousand Founds per Antium, and to pay to the gistnr Genenl 
Sectary to the Registrar General such Salary, not exceeding Five hundred Founds per Annum^ as andScontary. 
shall from Time to Time be fixed by the said Commissioners, and such Salaries shaU oe paid out of 
any Moneys to be voted by Farliament for that Furpose. 

y. It shall be lawfrd for the Sheriff, if he shall think it expedient upon a joint Apph'cation of the Lmdwart ud 
Farochial Board of any Farish, and of the Town Council of any Burgh situated witnin such Farish, Bnrghni Purta or 
or upon the Application of the Registrar General, to unite such Burgh or any Fortion thereof to ^iJ^dT °^^ 
any Landward rart of such Farish, or to unite any Landward Fart of such Farish to such Burgh 
or any Fortion thereof, and also to regulate and determine any Questions which may arise as to the 
Assessments to be levied for Registration Furposes upon sucn Burghs or Fortions of Burghs, and 
upon such Landward Farts of such Farishes respectively, and all Questions as to the Right to elect 
a Registrar for such united Districts; and it ^all also be lawful for the Sheriff to regulate and 
determine all Questions which may arise as to such Assessment, or such Right of Election, in the 
Case of all Unions which shall slreadj have been effected under tiie Frovisions of the First Section 
of the second-recited Act herein-before repealed; and the Decision of tlie Sheriff in all such Cases 
shall be final, and not subject to Review in any Court or by any Froceas whatsoever. 

VI. All existing Farochial Registers of Births or Baptisms, Deaths or Burials, and Marriages or au exifting 
Froclamations of Banns, which shall have been kept in every Farish prior to the First Day of SSun^ bJbn 
January One thousand eight hundred and fifty-five, shall, as far as regards such Registers made isso to bo tniM. 
and entered prior to the xear One thousand eight hundred and twenty, be transmitted under the £i?^!iJSJi*'!;!!!i 
Direction of the Sheriff, to the Registrar Genexil for Freservation in the General Registry Office at «!t« »miuit»6 
Edinburgh^ and, as far as r^ards such Registers from the Year One thousand eight hundred and ^ t^vAOi Be- 
twenty inclusive to the said First Day of January One thousand eight hundred and fifty-five, shall s***'*^ 
be dehvered over to the Custody and Care of the Ferson who shall have been appointed Itegistrar 
of the Farish under the first-recited Act; aoid where any Farish shall be divided, such last*mentioned 
Registers shall remain in the Custody of the Registrar of that Fortion of the divided Farish wherein 
BU(m Registers are at the Time of the Division; and the Registrar to whom such Registers shall be 
BO delivmd shall, if required by the Registrar General, make or cause to be made exact Inventories 
and Indexes thereof in so far as such Inventories and Indexes do not already exist, noticing in such 
Inventories any Blanks or Deficiencies therein or other Matter requiring to be noticed ; and /in 
authenticated Copy of each such Inventory, and a general Abstract of each such Index, shall be 

[Fkihted bt Authobitt.] d transmitted 
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innnitttodlif lumtoibeBfigktnr G«Denllbr PMaonraikm in ilie Genend Beg^rtry 0£Boe; and 
the B^giBten from the Tear One thooaand eight hnndred and twenty to the aaid FInt Day of 
January One thooaand eigfat hnndred and fifky-flTe, hereby appointed to remain with the Begistrar 
of the Paxiah, ahallf at the End of Thirty Yean after the aaid tint Day of /ajmary, he tzanttoitted 
nnder the Direction of the Sheriff to the Bmstrar General for Pimoiva tian aa afimaaid; and all 
Boch Begiatera, and the orighial Inyentoriea, Lidezea, and general Ahetracta, and the anthentioated 
Copiea thereof^ whether in the Onatody of the Begiatnur or Begiatnur General, may be aearched, and 
certified Craiea or Eztracta of Entriea taken therdrom, at aUreaaonable Timea hf any Feraon upon 
Payment of the Feea authorized to be taken for the like Searchea and GopieB made in or taken from 
the B^giaterB and Indexea appointed to be kept under the firat-reoited Xct: Prorided alwaya^ that 
in aU Caaea it ahall be lawnu for the Sheriff, if he shall think fit, npon a Bepreaentatlon to that 
Eflfoct, to direct that the original Burial Begiatera ahall remain in the Gnatody of tiie Kirk SeflaioD 
to whom they belong, Gopiea of the aame bemg fumiahed to the Begiatrar General. 

STfalrnLmd^ ^^^^ If any of the Parochial Begiatera referred to ahall be found to contain Entriea renting to 
tiM rhtmiMinm Seasbnal or other Mattera, aa well aa Entriea relating to Birtha or Baptiama, Deatha or Buriala, and 
oTtiitrttUh. Marriam or Proolamationa of Banna, Buch Entriea uaU be separated fiom the reat of the Begia^ 
under uie Direction of the Begistrar General, for the Purpose of being bound and delrrered over to 
the Kirk Searion of the Pariah to which the Begister pertaina; and where it shall be impoesible to 
eflfoct such Separation in consequence of the Seinonal or other Matter being intermixed with the 
Entries relating to B'rthsor Baptisms, Deaths or Buriala, and Maniagea or Prodamationa of Banns, 
the whole of i£e B^;iBter ahall remain with the Begistrar General, or the Begiatnur of the Parish, 
aa the Case may be: Provided, that it shall be lawfid to the Kirk Seanon or any one acting under 
ita Authority to hare Access to and to make Copies of such Sosnional or other Hatter without Pay- 
ment of Fees: Prorided also, that where the Portion fidling to be deliyered to the Kirk Sesnon 
ahall happen to contain any Entriea from which the Occurrence of a Birth or Baptism, Death or 
Burial, or Marriage or Proclamation of Banna may be prored, it shall be lawful for the Begistrar 
General to cause Co^es of such Entries to be madefor the Purpoae of this and the first-recited Act, 
and the Coat of makmg such Copies ahall be defrayed in the Manner prescribed by the Fifth Section 
of the aaid fiiBt-redted Act. 

jgo^uon Mto ym. With reference to the Twenty-second Section of the firat-redted Act, it diall be lawful for 
aad (SioM. ^^ the Sheriff^ on the Beceipt of a written Application to that Effoct from the Begjatrar General, to 
direct tiiat a Fire-proof Safe or other Place of Depoatt shall be prorided in any Parish, District, or 
Burgh, for the due Custody of the Begisters and other Documents connected with Begistration, 1^ 
the Parochial Board, Heritors, or Town Council of the Parish, District, or Burgh to which such 
Begisters pertain; and the Cost of such Safe or other Place of Depoait shall be mduded under the 
Assessment authorized to be leried by the Fiftieth Section of the first-recited Act; and further, it 
ahall be lawfril for the Parochial Board, Heritors, or Town Council of any Panah, District, or 
Burgh, where they shall consider it expedient, to include under the aforesaid Asseaament such Sums 
aa may be required for the Proyision and Maintenance of a suitable Office for the Use of the 
Begistrar; provided that such Office shall be situated within such Pariah, District, or Burgh. 

PrajUoBiiki? * IX. The latter Portion of the Twenty-fifth Section of the first-redted Act, with reforeuoe to the 
tt. Mto^i^ua ttnnuai Publication by the Sheriff of a laat of Begjstrars and Assistant Begistrazs, ia hereby repealed; 
PabBeatioii of Provided that all Electiona of Begistrars shall be intimated to the Sheriff as well aa to the Begistrar 
tn jMLMDeSld ^^^^^t in the Manner prescribed Irr the Twelfth Section of the first-redted Act, and that due 
mn, npeuM jj^^^^^^g^ gi^Q be made oy ^ ^3^^^>^ ^ ^ newly appointed B^gistrazB in such Form aa he may 
consider expedient. 

Bjg^^^^ X. The Birth of any Child of iSbotttsik Parents, or the Death or Marriage of any iSc»^ 

S?ff^/gl3Sy which shall have taken phce in any Forekn Country since the passing m the first-redted Act, if 

8iii4«ots ooemr. intimated to the Begistrar General within Twelve Montha after the passmg of this Act, and the Birth 

Graa^^*"'^ of anjr Cia]d o£ ScoUM, Parents, or the Death or Marriage of any ScoUUh Subject, which ahall take 

place in any Foreign Country, if intimated to the Begis&ar General within Twdve Months after 

the Date uiereof^ in accordance, aa near as may be, with the Forms prescribed in Schedules (A.)t 

(B.), and (C.) respectivdy to the first-redted Act annexed, and duly certified by the Britiah Consul 

of the CoimtiT- or Dkitrict within which such Birth, Death, or Marriage ahall have taken place, 

shall be entered in a Book to be kept for the Purpose in the General Begistry Office, to be called 

«^The Fordgn Begteter;" and all such Intimations shall be filed, and the relative Entriea verified 

by the Signature of the B^giatnr General. 

TrcffUkm in XI. So much of the Thirty-first Section of the first-redted Act as requires the Signature of the 

f|f^^^^;2 Sheriff in the Begister of Births, in the Cases therein referred to, is hereby rroealed; and in lieu 
to the ainutan thereof the Signature of the District Examiner, appointed under the Provisions of the Third Section 
2L^£^^ of the second-recited Act, shall be suffident: Provided always, that in all such Cases, before the 
pMisf^^ '*' Examiner adhibits his Signature to the Begister, the Begistrar ahall produce the written Authority 
of the Sheriff for making the Begistration, which ahall be transmitted along with the Duplicate 
Begisters to the Begistrar Genend: Provided also, that the Entry of any Birth, which ahall have 
been r^^istered upwarda of Three Montha after its Occurrence, if dgned hf socJi Examin e r , ahall 
be admusible in Evidence to prove such Birth, anything in the said Section to the contrary not- 
withstanding. XII. >^Vheiess 
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Xn. * Whereas Doubts hare arisen as to the Mode of Reckomng the Period of "Six Months," ^^f^^^^ 
referred to in the Thirty-second and Thirty-third Sections of the first-recited Act:' It is hereby ^i^, Month." 
declared, That unless a Certificate, in the Form of Schedules (D.) or (E.) to the said Act annexed ^^^ j^^ ^ 
is presented to the Begistrar within Six Months after the Registration of the Birth to which such ^ „ ^ jg y^ 
Certificate relates, it shall not be lawful for the Registrar to record the Baptismal or other Name, c. so 
without the written Authority of the Sheriff endorsed upon such Certaficate. 

Xm. The Additions and Alterations directed and authoriaed by the redtedActs tobemade in Addmrai^dd. 
the Duplicate Registers, instead of being given Effect to in the Manner therem prracribed, shall be inserted in the 
inserted in the Register of Corrected Entries, referred to in the Sixty-third Section of the first- ^JJ^f^^JJ^J"'" 
recited Act, in such Form and Manner as tiie Registrar General may direct. "^ 

XrV. The Medical Certificate referred to in the Forty-fiist Section of the first-redted Act shall JJ^ tri^t 
be transmitted by the Medical Person to the Registrar within Seven Days after the Death of the certificate of 
Person to whom it relates, instead of within Fourteen Days thereafter: Provided that in case such geeth to the 
Certificate shaU not be so transmitted, the Registrar shaU transmit to such Medical Person a Form of ^Ji oiyr 
the Certificate prescribed by the said Act, and by a written or ^nted Requisition, under his Hand, 
shall require such Medical Person forthwith to return to the Registrar such Certificate duly filled 
up in Terms of the said Act; and such Certificate so filled up shall be so returned within Three 
Days after the Receipt thereof by such Medical Person. 

XV. So much of the Forty-sixth Section of the first-recited Act as provides for a Copy of ftwWMwin 
Schedule (C.) to the said Act annexed being given out along with the Certificate of Proclamation Jfn &i8 vSt a 
of Banns, and so much of the Fifty-second Action of the said Act as requires the Registrars to so. as to schedule 
furnish Copies of the said Schedule to Session Clerks, are hereby repealed: Provided that in every (C-) »P~ied. 
Case of regular Marriage a Copy of the said Schedule shall, upon Production of the Certificate of 
Proclamation of Banns, be procured by the Parties contracting the Marriage, previous to its 
Solemnization, from the Registrar of the Parish or District within which such Marriage is intended 

to be solemnized, who shall be bound, as feur as possible, to fill up the said Schedule. 

XVI. So much of the Fiftieth Section of the first-recited Act as requires the Examination and j^*^^ ®^ 27 
Verification by the Sheriff of the Registrar's half-yearlv Accounts of Registrations is hereby repealed ; f JJ, m to '^^Kifi- 
and in lieu thereof it shall be lawful for the Parochial Board or Heritors by whom the relative cation of the Be- 
Assessment is levied, to take such Proceedings as may be deemed expedient for the Purpose of artat»''»Aocounta 
ascertaining the Correctness of such Accounts. 

XVn. It shall be lawful for the Registrar to include in his half-yearly Accounts of Registrations pJ°^^J JJ^nJ® 
the Expense attending the Postage or Carriage of aJl Letters or Packets, and all other necessary gistau?aPostageii 
Disbursements relating exclusively to the Execution of his Oificc, ami for all such Expenses he shall &e. 
be repaid out of the Assessment authorized to be levied by the Fiftieth Section of the first-recited 
Act; and the necessary Expense incurred in the Correction of an Error under the Provisions of the 
Sixty-third Section of the first-redted Act, where such Expcnaes arc not paid by the Party of 
Parties through whose Fault such Error was committed, and where such Error was not committed 
through the Registrar's own Carelessness, shall be defrayed by the Parochial Board, and sliall bo 
included under the aforesaid Assessment: Provided that it shall be lawful for the Parochial Board 
to recover such Expenses from the Party or Parties through whoso Fault the said Error was com- 
mitted: Provided also, that where any Search or Extract shall be required by or on behalf of a 
Pauper, the Registrar shall be entitled to include the Cost thereof in the Account which he is 
required to render to the Parochial Board under the Fiftieth Section of the Act first before recited. 

XVIII. If any Registrar shall represent to the Registrar General that his Remuneration under Aa to Romnnora- 
the Provisions of the Fiftieth Section of the first-recited Act is inadequate, the Registrar (xeneral ttonofKcgtatrar. 
may require the Parochial Board to increase the Sum payable to the Registrar to such Amount as 

the Registrar General considers necessary; and in the event of the Parochial Board delaying or 
refusing to pay such increased Remuneration, it shall be lawful for the Registrar General to make a 
summary Application to the Sherift', who shall, after hearing Parties and making such Inquiry as he 
thinks iit, determine both the Expediency of any such Increase, and the Amount thereof; and all 
Expenses incurred in and with respect to such Application shall be paid by the Parochial Board, 
or the Registrar, as the Sheriff may determine; and the Decision of the Sheriff in all such Applica- 
tions, both on the Merits and as to Expenses, shall be final and not subject to Review in any Court 
or by any Process whatb^ever. 

XIX. It shall be lawful for the District Examiners, appointed under the Provisions of the second- Clerical Brrora la 
recited Act, to correct all such clerical Errors as may lie discovered at the periodical Examinati(^ SLutJ? ml!*^ 
of the Duplicate Registrars, subject to such Rules and Regi^tions as may be made by the oomctod by^the 
Registrar Generalj with the Approbation of One of Her Majesty's Principal Secretaries of State. Diatztet Exami« 

XX. This 
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c«nn«««n<nt XX. This Aot Bhall oommenoe and take effsot from and after tba paarfng thereof; with the 
Exception of Sections Eleven, Thirteen, and Nineteen, and so mncb of Section One as provides for 
the Kepeol of Sections Forty-two and Fifty-fonr of the first-recited Act, which shall not take effect 
till the First Day of January One thousand eight hundred and sixty-one; and the recited Acta, 
excepting in so far as altered by this Act, shall remain in fhll Force and Effect; and this Act shall 
be deemed a Fart of the xedted Acts, and shall be read and oonstnied therewith as if the Three 
Acta formed One Aet» 



BS 



CAP. XC. 

An Act to repeal the Duties on Game Certificates and Certificates to deal 
in Game, and to impose in lieu thereof Duties on Excise Licences and 
Certificates for the lUse Purposes. [13th August I860.] 

BE it enacted by the Queen's most Excellent M^esty, by and with the Adyice and Consent of 
the Lords Spiritual and Temnoral, and Commons, in this present Parliament assembled, and 
by the Authority of the same, as follows: 

AftMT paiiiag oc L From and after the passing of this Act the respeotiTe Duties of AMemed Taxes now payable 

^Jljj^^^^g^ under the several Acts of Parliament in that Behalf in respect of Certificates to kill Game in Great 

fieatw to kiu and Britain^ and to deal in Grame in England^ and aJl the Provisions, Bules, and Directions for assessing, 

'^^^^adSjufl charging, and ooUecting any of the said Duties contained in Schedule (L.) of the Act psssed in the 

sTclssrs^ide Fifty-second Year of lung George the Third, Chapter Ninety-three, and also the Duties now pay- 

(U), M a. & c able in Ireland under the Act passed in the Fifty-sixth Year of King George the Third, Chapter 

S^cIsS lepoidad' ^^ty-six, in respect of every Certificate of having registered a Deputation as a Gamekeeper, and in 

respect of every Certificate to authorize any Person, not beine a Gamekeeper, to kiU Game in 

Ireland, and also ^e Nineteenth and Twentieth Sections of the Act passed in the First and Second 

Years of King WiUiam the Fourth, Chapter Thirty-two, shall respectively cease and determine, 

and the same are hereby repealed, except as to any Arrears of the said Duties respectivelyi and as to 

any Penalties incurred before the Commencement of this Act. 

In Uea of DntlM H. In lieu of the Duties hereby repealed there shall be granted, charged, and paid liar and uftm 
rapMM. ttraDn- the several Licences and Certificates to take or kill Grame, and Licences to deaf in Game herein- 
^^J^^jliJJI*''"^ after mentioned, the respective Duties or Sums of Money herein-after ei^pressed or denoted; 
(that is to say,) 

£ 0. D. 

For a Licence in Great Britain or a Certificate in Ireland to be taken oat by every 
Person who shall use any Dog, Gun, Net, or other Engine for the Purpose of 
taking or killing any Game whatever, or any Woodcock, Snipe, Quail, or Land- 
rail, or any Conies, or any Deer, or shall take or kill by ai^ Means whatever or 
shall assist in any Manner in the taking or killing by any meaioB whatever of any 
Game, or any Woodcock, Snipe, Quail, or Landrail, or any Coney, or any Deer: 
If such Licence or Certificate slutll be taken out after the Fifth Day of April and 
before the First Day of November^ 
ToexpireontheFifthDayof ilj7n7 in the following Year - - - 3 

To expire on the Thirty-first Day of October in the same Year In which the 
Licence or Certificate shall be taken out - - - - -200 

If such Licence or Certificate shall be taken out on or after the First Day of 
November, 
To expire on the Fifth Day of ^j7n7 following - - - - 2 

Provided lUways, That any Person having the Right to kill Game on any Lands In 
England or Scotland shistllbe entitled to take out a Licence to authorize any 
Servant for whom he shali be chargeable to the Duty of Assessed Taxes as a 
Gamekeeper, to kill Game upon the same Luids, upon Payment of the Duty of - 2 
And for every Licence to deal in Giame in England^ Scotland^ or Ireland^ to be 
granted under this Act - - - - - - -200 

ihitiMsmtedto ^' '■^^ Duties by this Act granted shall be under the Management of the CommissioDerB of 

u ExdMDatiM Inland Revenue, and shall be deemed to be Excise Duties, and all the Powers, Provisions, Clauses, 

under the Com- Regalations, and Directions contained in any Act relating to Excise Duties or to Penalties under 

iMdKmiM. Excise Acts, and now or hereafter in force, shall respectively be of full Force and Effect with 

respect to the Duties by this Act granted, and to the Penalties hereby imposed, so &r as the same 

are or may be applicable, and shtdl be observed, applied, and enforced for and in the odUeeting, 

securing, and recovering of the said Duties and Pexuuties hereby granted and imposed respectively, 

and otherwise in relation thereto, so far as the same shall be consistent with and not sapecseded by 

the express Provisions of this Act, as fully and effectually as if the same had been heron repeated 

and specially enacted in this Act with reference to the said last-mentianed Dntlea and Penalties 

res{>ectively. IV, Every 
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IV. Eyerr Peraon before ke sball in Great Britain take, kill, or panrae, or aid or tmat in any ^fjjg ^gff g 
Manner in the t^ing, killing, or panraing by any Means whatever, or nae any Dog, Gnn, Net, or koiiog S!^ in 
other Engine for tiie Purpose of taking, killiog, or pursuing any Game, or any Woodoock, Snipe, GnatBiitaiB. 
Quail, or Landrail, or any Copey, or any Deer, shall take out a proper Licence to kill Game under 
this Act, and pay the Duty hereby made payable thereon ; and if any Person shall do any such Act pmuJIj te as- 
as herein-before mentioned in Great Britain without haying duly taken out and haying in f6roe i^ 
such licence as aforesaid, he shall forfeit the Sum of Twenfy Pounds. 

y. The following Exceptions and Ezemptiona from the Duties and Proyisions of this Act are Bzoeptfoof tad 
hereby made and granted; (that is to say,) BMnvtfaaa 

Exeeptunut 

1. The tsking of Woodcocks and Snipes with .Nets or Springes in Great Britain* 

2. The taking or destroying of Conies in Great Britain by the Proprietor of any Warren or of 

any inclosed Ground whateyer, or by the Tenant of Lands, either by himself or by his 
Direction or Permission. 
8. The pursuing and killing of Hares respectiyely by coursing with Greyhounds, or by hunting 
with Beagtes or other Hounds. 

4. The pursuing and killing of Deer by hunting with Hounds. 

5. The taking and killing of Deer in an^ indosed Lands by the Owner or Occupier of such 

Lands, or by his Direction or Permission. 

Exemptions* 

1. Any of the Royal Family. 

3. Any Person appointed a Gamekeeper on behalf of Her Majesiy by the Commisuoners of Her 

Miyesty^s Woods, Forests, and Land Reyenues, under the Authority of any Act of Parlia- 
ment relating to the Land Berenues of the Crown. 
8. Any Person aiding or assisting in the taking or killing of any Game, or any Woodcock, Snipe, 
Quail, Landrail, or Coney, or any Deer, in the Company or Presence and for the Use of 
another Person who shall haye dmy obtained, according to the Directions of this Act, and in 
his own Right, a Licence to kill Game, and who shall by yirtue of such Licence then and 
there use his own Dog, Gun, Net, or other Engine for the taking or killing of such Game, 
Woodcock, Snipe, Quail, Landrail, Coney, or Deer, and who shaU not act therein by yirtue 
of any Deputation or Appointment. 

4. And, as r^^ards the killing of Hares only, all Persons who, under the Proyisions of the Two 

seyeral Acts, 11th and 12th Ttctona, Chapter 29. and Chapter 30. respectiyely, are 
authorized to kill Hares in England and Scotland respectiyely, without obtaimng an annual 
Game Certificate. 

VL Proyided always, That nothing herein contained shall extend to repeal, alter, or affect any Nothiiiff htninto 
of the Proyisions of the said Two seyeral Acts of the Eleyenth and Twem Years of Her Msjesty, ^^^^^. 
Chapter Twenty-nine and Chapter Thirty, further than that the Term *^Game Certificate" in the ^ that **Qami 
said Acts respectiyely used shall be construed to mean a Licence to kill Game under the Proyisions ^Sf'^!!* 4 
of this Act, and shul be so read accordingly; and that the Term ^^Game Certificate" used in the ^ inii s w. 
Act of the First and Second Tears of King WUHam the Fourth, Chapter Thirty-two, shall be con- 4^o. 83^ dun be 
strued and read in like Manner $ and that whereyer in the said last-mentioned Act the Duty of {^^tflHiiiiy'^ 
Three Pounds Thirteen Shillingi and Sixpence on a Game Certificate is mentioned the Duty of 
Three Pounds on a Licence to kill Game shall be read in lieu. 

VII. Any Person haying the Right to kill Game on any Lands in England or Scotland, and being Uoomm inqr b« 
charged or liable to be chivged to the Assessed Tax on Servants in respect of any Gamekeeper, by S^or' AmMnd 
whomsoeyer deputed or appointed, and whether deputed or appointed or not, and any Person serrBats aetiiig 
granting a Deputation or Appointment in Great Britain to the Senrant of any other Person who *" p^S^^^T" 
shall be dvlj charged to the Assessed Tax on Seryants in respect of such Seryant, whether as Game- ^ sS^tt^ ui 
keeper or in any other Capacity, with Power and Authority to take or kill any Game, shall o«ne, or nndw 
respectiyely be at liberty to take out a lioenoe to kill Game on behalf of any such Seryant, on Pay- SSSuifiSMnk 
ment of the Duty of Two Pounds for the Tear ending on the Fifth Day of April, and such Licence 
shall exempt the Seryant named therein during his Continuance in the same Capacity and Senrice, 
and on his quitting such Seryice shall also exempt any Seryant who shall succeed him in the same 
Seryice and Capacity, or who shall succeed to the Deputation of the same Manor or Royalty or 
Lands within the Tear for which the Licence is eranted, during the Remainder of such Tear; and 
no such Seryant on whose Behalf a Licence shiw haye been duly obtained as aforesaid shall be 
required to obtain a Licence for himself, or be liable to any Penalfy by reason of not obtaining a 
Licence in his own Name. 

Vm. Every such Licence to kill Game taken out on behalf of any such Servant as afbresaid SLj^Sf^ ^ 
shiJl, upon tiie Revocation of any such Deputation or Appointment, or on his quitting the Service S^SI^Sroroe^ 
of the Master by whom such Licence shall nave beoi taxen out, bo from thenceforth of no further pntation, lioenoe 
Effect as to the renon named therein as such Servant, or so dented or appointed as aforesaid; but yjjiSoSff"^ 
if within tii« Tear to which saoh Lioenoe was granted the said Master, on the quitting of such 

Servant, 
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Scnrant, shall employ another Servant as Gamekeeper in his stead, or the Person by whom snch 
Deputation or Appomtment was made shaU on the Reyocation thereof make a new Deputation or 
Appointment to any Feraon in his Service, or in the Service of the same Master by whom such 
Licence shall have been taken out, and who shall have been charged or be chargeable to the said 
Assessed Tax on Servants as aforesaid, the Officer by whom such Licence was granted, or the proper 
Officer appointed by the Commissioners in that Behalf, shall renew such Licence for the Remainder 
of that Year, on behalf of the fresh Servant or the Person so newly appointed, as the Case may 
be, without Payment of any further Duty, hv indorsing on such Licence the Name and Place at 
Abode of the said last-mentioned Servant, or we Person to whom such last-mentioned Deputation or 
Appointment shall have been granted, and declaring Uie same to be a renewed Licence free of Duty. 

SaehiioeneMiMt IX. Provided always, That no snch Licence taken out for or on behalf of any Person, being 
daob^SUaSl '^'^^^ Servant or acting under a Deputation or Appointment as lioresaid, shall be available for such 
ofMaaororLaadA Person in any Suit or Prosecution where Proof snail be given of his doing or having done any Act 
•ot^d. for which a Licence is required under this Act on Land on whidi his Master hsbd not a Eight 

to kill Game. 

Penoiu doinir X. If any Person shall be discovered doing any Act whatever in Great Britain in respect 

s'LoraoeM^u ^^^'©of a Licence to kill Game is required under this Act, by any Officer of Inland Revenue, or 

Oaon, to produce by any Lord or Gramckeraer of the Manor, Royalty, or Lancb wherein such Person shall then be, or 

**>«"""• ^jPj* by any Person having duly taken out a proper Licence to kill Game under this Act, or by the 

thoir ' ^Namaa, Owner, Landlord, Lessee, or Occupier of ttie Land on which such Person shall then be, it shall be 

Fiaoei of BMid^ lawful for such Officer or other Person aforesaid to demand and require from the Person so acting 

^oMftia, j^y^Q Production of a Licence to kill Game issued to him; and tne Person so acting is hereby 

required to produce such Licence to the Person so demanding the Production thereof, and to 

permit him to read the same, and (if he shall think fit) to take a Copy thereof or of any part 

thereof; or in case no such Licence shall be produced to the Person demanding tiie same as 

aforesaid, then it shall be lawful for the Person having made such Demand to require the Person 

so acting forthwith to declare to him his Cliristian and Surname and Place of Residence, and the 

Penalty for B«- Place at which he shall have taken out such Licence; and if such Person shall, after such Demand 

'11'^ made, wilfully refuse to produce and show a Licence to kill Game issued to liim, or in default thereof 

as aforesaid to give to the Person so demanding the same his Christian and Surname and Place of 

Residence, and the Place at which he shall have taken out such Licence, or if he shall produce any 

false or fictitious Licence, or give any false or fictitious Name or Place, or if he shall refuse to 

permit any Licence which he mav produce to be read, or a Copy thereof or of any Part thereof to be 

taken, he shall forfeit the Sum of Twenty Pounds. 

iccncetobevold XI. If any Person, having obtained a Licence to kill Game under this Act, shall be convicted 
Jf^rty J« 00^ of any Offence under Section Thirty of the said Act of the First and Second Years of King 
Jwr4"a*32. or WUUam the Fourth, Chapter Tliirty-two, or under the Act of the Second and Third Years of 
2 A a w. 4. c. 68. King WUUam the Fourth, Chapter Sixty «eight, the said Licence shall thenceforth be null and ydd. 

ConomiMionersto XII. ^The CommissionerB of Inland Revenue shall, when and as they shall see fit, cause Lists of 
^'flnMiDa Uoras^ ^^® Names and Residences of the several Persons to or for whom Licences to kill Game have been 
to kui Game. granted under this Act to be inserted in such Newspapers or published in such other Manner as to 
them shall seem proper, distinguishing in such Lists the Persons acting under any Deputation, 
Appointment, or Authority from others, and the Manors, Royalties, or Lands for which Deputations, 
Appointments, or Authorities have been granted, and also distinguishing the Rate of Duty paid for 
such Licences. 

ProvUions of 1 A XIII. All the Clauses and Provisions of the Two several Acts passed respectively in the First 
s & 3 VtettSf *^^ Second Years of King WiUiam the Fourth, Chapter Thirty-two, and the Second and Third 
reiaUiig to Lioen- Years of Her present Majesty, Chapter Thirty-five, relating to the granting of Licences by Justices 
G* ^ '^^ in ^^ ^^^ Peace to deal in Game, and to the holding of Special Se^ns by such Justices in their 
forcB^throoghoat respective Divisions or Districts for the Purpose of granting such Licences, and also all the Clauses, 
th« United King. Provisions, and Penalties contained in the said Acts or either of them relating to Dealers in Game, 
^"** and to the selling of Game, either by or to such Dealers or others, shall, so £» as the same are con- 

sistent with the express Provisions of this Act, and as the same are altered or amended by this Act, 
extend to and be of full Force and Effect in and throughout the whole of the United Kingdom, and 
shall be observed, applied, and enforced as if the same, so altered or amended and made consistent 
with the express Provisions of this Act, had been herein repeated and specially enacted: Provided 
always, that no Person shall be authorized to sell Game to any licensed Dealer unless he shall have 
taken out a Three Pound Licence under this Act. 

PanoDs Ue«iiMd ^rV. Every Person who shall have obtained any Licence to deal in Game from the Justices of 
bythe Jnatiecsto the Peace, under the Provisions of the said Two several Acts in the preceding Clause mentioned, 
deal in ^>°^^ shall annually, and during the Continuance of such Licence, and before ho shidl be empowered to 
s^UeenM wdff deal in Game under such Licence, obtain a further Licence to deal in Game under this Ajct, on Pay- 
(Ut Act ment of the Duty hereby charged thereon, and if any Person obtaining a Licence from the said 

Justices as aforesaid shaU purchase or sell or otherwise deal in Game before he shall obtain a Licence 
to deal in Gmm uad«r the Pioviaiona of this Aot| ho shall liarfeit the Sum of Twenty Pounds. 

XY , PkOYidod 
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XV. Froyided always, That no licdnoe to deal in Game shall be granted ander the Proyisions of f^*^ ^^ 
this Act to any Person, except npon the Production of a Licence for the like Purpose duly^ granted gnmtod^^onw to 
to him by the Justices of the Peace, as aforesaid, and then in force; and every Officer appointed or thoM who Wo 
authorized to grant Licences to deal in Game under this Act shall in each Year make out a List, to ft^^^^ucttT^^ 
be kept in his Possession, containing the Name and Place of Abode of every Person to whom he 
shall have granted or issued a Licence to deal in Game under this Act, and such Officer shall at all ]^^ ^ST^ 
seasonable Hours produce such List to any Person making Application to inspect the same, and kept for lupeo- 
shall be entitled to demand and receive for such Lispection the Sum of One Shilling. tion. 

XYL All Licences and Certificates to kill Game and to deal in Grame respectively, under the By whom Uom- 
Provisions of this Act, shall be in such Form as the Commissioners of Inland Revenue shall from ^'^'^^^a 
Time to Time provide in that Behalf, and shall denote the Amount of Duty charged thereon tSmofl 
respectively, and shall be granted, signed, and issued at the Chief Office of inland Bevenue in 
London^ Edinburgh^ and Dublin respectively, and by the several Supervisors of Excise in their 
respective Districts, or by such other Officers of Laland Bevenue and at such Places as the said Com- 
missioners shall think fit to employ and appoint respectively in that Behalf; and every such Licence 
shall contain the proper Christian and Surname and Place of Bcsidence of the Person to whom the 
same shall be granted, with any other Particulars which the Commissioners of Liland Bevenue may 
direct to be inserted therein, and shall be dated on the Day when the same was actually issued, and 
shall have EflTect and be in Force upon the Day of the issuing thereof, and shall expire on the Day SjjS^«^^ 
therein mentioned for the Termination thereof. Siu 

XVn. All the Clauses, Powers, Provisions, and Regulations, Pains and Penalties, contained in tJlli^P^ ^ ^^ 
or imposed by the Act passed in the Fifth and Sixth Years of Her Majesty's Reign, Chapter !^tifittt«i in 
Eighty-one, relating to Certificates to kill Game in Ireland^ shall be of full Force and Effect, and Irdand, to con. 
shfJl be applied in Ireland to the Certificates to be granted under this Act and the Duties hereby ^^* ^ ^^^ 
imposed thereon, as fully and effectually as if the same were herein repeated and specially enacted 
in reference to such last-mentioned Certificates and Duties. 

Xym. Every Licence and Certificate to kill Game taken out respectively in Great Britain and LicmoMandCor. 
Ireland under this Act, by or on behalf of any Person in his own Bicht, and not as a Gamekeeper SSUSIethroughl 
or Servant, shall be available for the killing of Game in any Part of the United Kingdom. out tho Unitod 

Kingdom. 

XIX. The Act passed in the Seventh and Eighth Years of King George the Fourth, Chapter 7 & s G. 4. c 49. 
Forty-nine, intituled An Act to exempt Persons who Jiave procured Game Certificates in Great ropm^ed. 
Britain /ro»i the Duty on Game Certificates in Ireland, and to authorize the Persons who have paid 
Duty on Game Certificates in Ireland to kill Game in Great Britain, upon paying the additional Duty 
only, shall be and the same is hereby repealed. 



CAP. XCII. 

An Act to amend the Law relative to the Scottislh Herring Fisheries. 

[13th August I860.] 

*• \\T HEBEAS the following Acts were passed for the Encouragement and Begulation of the 
' W British White Herring Fishery; that is to say, the Acts S'orty-eiffhth George the lliird, 43 q. 3. c. 110. 
' Chapter One hundred and ten ; Fifty-first George the Third, Chapter One hundred and one ; fti o! 8. c! lOL 
* Fifty-second George the Third, Chapter One hundred and fifty-three; Fifty-fourth George tho ^^'ll\^ 
' Third, Chapter One hundred and two; Fifty-fifth George the Third, Chapter Ninety-four; First 66 o. a c. 94. 



Seventy-nine; Tenth and Eleventh Victoria^ Chapter Ninety-one; and Fourteenth and Fifteenth J 4^7 victfa 79. 
*• Victoria^ Chapter Twenty-six: And whereas it is expedient that the recited Acts should be io&iiyictc9i. 
* amended, and that further Provision should be made for carrying into effect the Purposes thereof:* w&w Victass, 
Be it enacted by the Queen's most Excellent Majesty, by and with the Advice and Consent of the 
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the 
Authority of the same, as follows: 

I. This Act may bo cited for all Purposes as ^*The Herring Fisheries (Scotland) Act, I860.'* short Title. 

n. The following Words in this Act shall have the several Meanings hereby assigned to them: JpterpNtstlon of 



The 



Tenof. 
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The Worda " the CommiflBlonen** shall mean the Ckamnittumen of the BrUUh White Herring 

Fialiery : 
The Wonl ** Superintendent" ahall mean and include the Naval Superintendent appointed under 

the Authority of the recited Acts or any of them, and the Supermtendent or Superintendent! 

appointed under the Authority of this Act: 
The Words ^' Officer of the Fishery" shall mean an officer of the British White Herring Fishery 

appointerl under the Authority of the recited Acts or any of them, or this Act: 
The Words <* the Coasts of Scotland *' shall mean and include all Bays, Estuaries, Arms of the 

Sea, and all tidal Waters within the Distance of Three S/Gles frcnn the Mainland or adjacent 

IsUnds. 

OoamMoMn m. The CommissionerB may from Time to Time, subject to the Approval of the Commissioneri 
Sp^rin S Siiitt ^ ^^ Majesty^s Treasury, appoint any Person or Persons to be Supermtendent or Superintendents 
oTtiMFUMcy. of the Fishearr; and every Superintendent so appointed shall have and be entitled to exerdae dl 
the Powers, Functions, and Privileges which can be exercised or are enjoved under and in virtue of 
the recited Acts or any of them, or this Act, 1^ the Naval Superintendcoit, or by the Officen of 
the Fishery appointed by the Commissioners of Her Majesty's Treasury, under the Authority of the 
Act Forty-eiehth Georgt the Third, Chapter One hundred and ten, except the superintending of 
the curing of Herrings, and the branding of Barrels containing the same; and every Person who 
resists or obstructs any Superintendent m the Execution of the Duties of his Office shall be liable 
to a Penalty not exceeding Fifty Pounds, or, failing Payment thereof, to Imprisonment for any 
Period not exceeding Sixty Days. 

OommlarfoMn IV. It shall not be lawful to take or fish for Herrings or Herring Fry on the West Coasts of 

doSiiff wMch*tl£ Scotland^ between the Points of Ardnatnurchan on the North and the ifvU of Gattoway on the 

Herring VMang South, at any time between the First Day of January and the Thirty-first Day of May inclusive 

Bwynocteointed in any Year, nor between Cape Wrath on the North and the said Point of Ardnamurchan on the 

^' South at any Time between the First Day of January and the Twentieth Day of May inclusive in 

any Year, and the Comminioners may, on Application made to them, and after such Inquiry as 

they shall think necenarv, by Regulations to be made by t^em from Time to Time, fix the Periods, 

if any, during which it shall not be lawful to take or fish for Herrings within any other Limits or 

Locality on the Coasts of Scotland; and every Person who takes or fishes for Herrinfli or Herring 

Fry in breach or contravention of the above Enactment or of any such Regulations £all be liable 

to a Penalty of not leas than Five and not exceeding Twenty Pounds for every such Offence; and 

all Nets used for taking or fishing for Herrings in breach or contravention of the above Enactment 

or of any such Regulations may be seized by the Superintendent, or any Person acting under his 

Orders, or by any Officer of the Fishery, or by Order of any Sheriff, Justice of the Peace, or 

having Juriadiotion under this Act, aud shall be forfeited. 



v. The Commissioners may from Time to Time make such Regulations as they think fit for the 
mgnu^^Btgv- moro eflBsctual Grovemment, Management, and Protection of the Herring Fisheries on the Coasts of 
^>««y»^,* aod Scotland, and for the Preservation of Order among the Persons engaged therein; and every Person 
gMjKttoQoT^ who commits any Breach or Contravention of any such R^rahttions shall be liable to have his Boat 
JaldiSSSSlSa Stained by the Superintendent, or any Person acting under his Orders, or by any Officer of the 
eCOidflr. Fishery, or by Order of any Sheriff, Justice, or Magistrate having Jurisdiction under this Act, and 

shall be liable to a Penalty of not leas than Five and not exceeding Twenty Pounds for every such 

Offence. 



VL The Commisdoners may, on Application made to them, and after such Inquiry as they shall 
v^ 'S^^'t^^ think necessary, by Regulations to be made by them from Time to Time, prohibit on the Coasts of 
Btun, nuMtoi ScoHand, and within such Limits and for such Periods as they may think nt, the Use of any Trawl, 
N«ta Drag, or Beam Net which, in the Opinion of the said Commissioners, is injurious to the Spawn of 

Herring, or otherwise to the Herring Fishery; and every Person who commits any Breach or Con- 
travention of any such R^ulations shall be liable to a Penalty of not less than Five and not 
exceeding Twenty Pounds mr every such Offence: Provided, that this Provision shall not in any 
wajr affect any of the Prohibitions or Requirements of any of ihe recited Acts in so far as relates to 
fishing for Herrings. 



yn. The Commissioners may from Time to Time rescind, alter, or amend any Regulation or 
I 3r#[!!? ^**" Regulations made by them und^ the Authority of this Act. 

B^giw^r«f to b« Yin. All Regulations made by the Commissioners under the Authority of this Act shall, befors 

^SS^*^Jt^ ^ taking effect, be submitted to and approved b^ the Commissioners of Her Miyesty's Treasury, and 

T^Mrary, and to Bhall there^^^ be published by printed Copies thereof being posted up in conspicuous Positions 

b« pabiiilMd. near the Harbours or other Places frequented by Fishermen in the Districts or Places to which the 

Regulations shall apply, and by printed Copes thereof being deposited with every Officer of the 

Fiwery in such Districts or Places, and in the Office of the Sheriff Clerk of the County, and dso by 

Advertisement inserted in some Newspaper published or circulated in suoh^ Districts or Places, 

either setting forth such Regulations in full, or intimating that such Regulations have been made 

and that Copies thereof are lodged with the Officers of llic Fishery as afuresaid, all in such Manner 

as the Commissioners shall direct; and on such Regulations being so published it shall not be any 

Belienoe 
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Defence agaixuit Pxooeedinfls for the Enforoement of any Penalty or For£aitare incurred by any 
Breach or Contravention thereof, that the Peiaon charged with each Breach or Contrayention waa 
Ignorant of such Begnlationa: ProTided that auch Begulationa ahall be eo published at least Two 
Weeke before taking effact; and a printed Copy of any Reffolation signed by the Secretary of tibe 
CommiflSionen for the Time being shall be Evidence of the Terms of such Regulation, and that the 
same has been duly nublished, reserving to any Person having Interest the Bight to prove that the 
same was not so published. 

IX. Every Person committing any Breach or Contravention of the Provisions of the Sixth SSf'^^iTS'fl 
Section of the Act Fourteenth and Fifteenth Vktaria^ Chapter Twenty-six, shall for each Ofoioe yS, q. m1 te- 
be liable to a Penalty of not less than Five and not exceeding Twenty Pounds for every such cinad. 
Offence, and every Net used in contravention of the said Act shafi be forfeited. 

X. All Nets, Buoys, Floats, or other Fishing Implements or Apparatus whatsoever, abandoned ^tte and nddnff 
and found by or delivered to the Superintendent or any Officer of the Fishery, shall be held sul^ £SS?te^ 
to the Orders and at the Disposal of the Commissioners or their Secretary, and shall, unless the TandtotiMOom. 
same are liable to Forfeiture under the Provisions of the recited Acts or any of them, or of this Act, ^SS^'^tSa^ttn 
be restored to the Owner thereof or his Representatives, on Evidence being produced of Ins or thehr asd, wdMiiuSt 
Right thereto: Provided that if the same shall not be claimed and Evidence of the Right thereto wi^JlSiSfS^'^ 
produced by the Person claiming the same within the Space, of One Year, such Nets or other Im- oimm!^ if m* 
plements shall, if not liable to Forfeiture as aforesaid, be ikM by Public Auction by the Com- ddnadtobtMU 
miarioners, and the Price tiiereof, alter deducting Expenses, snail be accounted lev to the Com- 
missioners of Her Majesty's Treasury. 

XI. All Fishing Boats used for the Purpose of fishing for Herrincs on the Coasts of Scotland^ and FbUsr BMbaad 
the Sails and Buoys and principal Floats of each Net, and all other Cnplements of Fishery belonging ^{j?"*^ ^ 
to such Boats, shall be marked in such Manner as the ComroissionerB may direct by Regulations markJSandi 



nnm- 



made and published as herein mentioned: and every such Boat, Sail, Buoy, Net^ or other Implement iMnd, and tr not 
of Fishery which shall not be so marked and numbered as aforesaid mav be seised by the Superin- S!i!l^ mw "to 
tendent or any Person acting under his Orders, or by any Officer of the Fishery, or by Order of mM uld dt- 
any Sheriff, Justice, or Magistrate having Jurisdiction under this Act, and shall be detained for Bwk ***"^ 
Period not exceeding One Month as the Superintendent shall determine. 

Xn. The Fortynrixth Section of the Act Forty-eighth George the Third, Chapter one hundred J^f!*,^'^* 
and ten, is hereby repealed ; and from and after the passing of this Act the Owner of every Boat Ld MmSToll 
which shall be employed in the Herring Fishery shall paint, or cause to be painted in a distinct and Owntn to Im 
legible Manner upon the Stem of such Boat, in White or Yellow Roman Letters of Two Inches in fr'^ihl^^^ 
Length, on a Bhtck Ground, the Name of the Owner of the Boat, and the Port or Place to which paiatad on Bean 
she belongs; and every Boat employed in the Herring Fishery on which such Names as aforesaid ^ZJ^ ^ '*" 
shall not be painted in manner before directed shall be detained for a Period not exceeding One 
Month, and may be seized by the Superintendent or an^ Person acting under his Orders, or by any 
Officer of the Fishery, or by Order of any Sheriff, Justice, or Magistrate having Jurisdiction under 
this Act. 

XIII. For the Purposes of the Provisions of the Sixth Section of the Act Fourteenth and Nad oifaw than 
Fifteenth Victoria^ Chapter Twenty- six, the Herring Fishery shall be held to be carried on when- uS^JSSbmH 
ever Herrings are being caught, and every Net, other than Drift Nets, which, in the Opinion of Fiabary, aaSiff 
such Commissioners, may be used for the purpose of taking Herrings in contravention oi the said aotiaidaaidamagr 
Act, shall during the whole Time of such Herring Fishery be removed and laid aside, or shall be Stid!**^'''^ 
liable to be seiz^ and forfeited, and the Owner thereof to be proceeded against accordingly; and 
ijie finding of any such other Net in any open Place, and not removed and laid aside as uoresaid, 
shall be held prima facie Evidence of the Purpose of the Possessor of such Net to use the same in 
contravention of the Provisions of the recited Acts or of this Act; and unless such Poasessor shall 
prove to the Satisfaction of the Sheriff, Justice or Justices of the Peace, or Maffistrate, before whom 
he may be prosecuted, that such Net was not intended to be used for any such unlawful Purpose, 
such Net shall be forfeited and destroyed, and the Possessor thereof shall be liable in the Penalty 
imposed by the Sixth Section of the said Act; and, in aiddition to any Superintendent or Person 
acting under his Orders, or any Officer of the Fishery, every Constable or Officer of the Police of 
any County or Burgh acting under the Authority and Orders of the Sheriff or any Justice of the 
Peace or Magistrate of such County or Bnr|;h shall, for the Purpose of enforcing the Provisions of 
the Sixth Section of the said Act, have within such County or Burgh the Power to seise any such 
Net in order to the Condemnation and Forfeiture thereof; and on the Requisition of any Superin- 
tendent or other Officer of the Fishery, any Constable or Officer of Police shall be entitled to assist 
and co-operato with him or them in the Execution of this Act. 

XrV. It shall be lawful for the Superintendent or taij Officer of the Fishery, or for the Pro- Modaof anflmbit 
curator Fiscal of any County or Burgh, to apply by Petition in the Form of Schedule (A.) to this Sj ftJlSSS" ** 
Act annexed, or as nearly so as may be, to any Sheriff, Justice of the Peace, or Magistrate having ^*>'>*"''*' 
Jurisdiction in such County or Burgh, to grant Warrant to search for and seise any Net or other 
Filing Apparatus prohibited by or used or intended to be used in contravention of any of Uie 
recited Acts or this Act; and any Forfeiture or Penalty impoeed by or incurred under the Provisions 
of the recited Acts or any of them, or of this Act, may be sued for, enforced, and recovered, with 
Expenses, in the Form and Manner directed or provided by the recited Acts or any of them, or by 
Petition or Complaint presented by or in the Name of the Secretary of the Commissioners for the 
Time being, or tne Superintendent or any Officer of the Fishery, or any Procurator Fiscal within 
the County or Burgh where the Offencchas been committed or is to be tried, or at the Instance of 
anyPeraon or Persons who may prosecute the same, to the Sheriff or any Two or more Justices of 

[Pjuhtcd bt Authobxtt.] b the 
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the Peace or MagaArates hayinff Juriadiotion as hereiii-after prorided; and where FroceedinffB are 
■0 taV g" by Petition or Complamt the same may be aerred by any Officer of the Law or any Officer 
of the Fiahery ; and it shall be lawful for the Sheriff, Justice, or Magistrate to summon the Person 
complained of to appear personallY at any "Kme or Place to be named in the Summons; and if such 
Person t ^ ft H not appear accordingly them (unon Proof of the due Service of the Summons by deliyer- 
ing a Copy thmof to such Person, or at his usual Place of Abode to some Inmate thereat, and 
explaining the Purport thereof to such Inmate,) either to proceed to hear and determine the Case in 
the Absence of such Person or to issue his or tiieir Warrant for apprehending and bringing such 
Person before him or them, as the Case may be, or ^if satisfied from Information on Oath that such 
Person is likely to abscond) to issue such Warrant in the first instance without any previous Sum- 
mons, and the Person in whose Name such Petition or Complaint shall be presented shall be entitled 
to and have the Benefit of all the FriyHeges, Protections, and Provisions given and conferred by 
any Act or Acts to or for Officers of the Customs and Excise on the Occasion of their acting in the 
Execution of thdr respective Offices, as to any Action or Suit or any Matter relating thereto ; and 
all Penalties imposed and recovered under the Provisions of the recited Acts or any of them, or of 
this Act, shall be appropriated and disposed of in Terms of the Act Forty-eighth George the Third, 
Chapter One hundrra iad ten. 

jodMiwho naj XV. It shall be competent to try all Offences under the recited Acts or anv of them, or this Act, 
gT^<W»ca^ j^ before any Sheriff or ai^ Two or more Justices of the Peace or Magistrates having Jurisdiction in 
BMn? oi OM«n the Place where the Offence was committed, or where the Offender resides or is found, or if 
•adSMtaaoM. Offenders charged with the same Offence reside within different Jurisdictions, then before any 
Sheriff or any Two or more Justices of the Peace or Magistrates having Jurisdiction in ^e Place, 
or within the County or Burgh, where any One of such Offenders resides or is found; and all Orders 
or Warrants of Service or Citation, Judgments, Sentences, Convictions, or other Warrants of Execu- 
tion, may be served or enforced upon or against any Offender, or his Goods or Effects, or any 
Witness, in a^ other County, Burgh, or Place where such Offender or Witness resides or is found, 
or where the Goods and Effects of any Offender are found, as well as in the County, Burgh, or 
Place where the same are issued, provided the same be endorsed by the Sheriff or a Justice of the 
Peace or Magistrate of such other County, Burgh, or Place; and such Endorsation shall be suffi- 
cient Authority to the Sheriff Officers or Constables of both Jurisdictions respectively to put such 
Orders, Warrants, Judgments, Sentences, Convictions, or other Warrants into Execation within 
such other County, Burgh, or Place. 



XVI. Where any Offence under the recited Acts or any of them, or this Act, shall be committed 
,,,^^,4^^ onlSt <^ ^® Coasts of Scotland, such Offence shall be held to have been committed within the County or 
OoMti. either of the Counties next adjacent to the Place where such Offence was committed. 

Piiltkni, (Mtn, XVII. Any Petition or Comphiint, and Proceedings following thereon, before the Sheriff or 
and BaDtenoM Justices of the Peace or Magistrates before whom an^ Person or Persons shall be complained of or 
ilmFwm M^bii proceeded against for any Offence under the Provisions of the recited Acts or any of them, or of 
Boiwdale (B.) this Act, and the Orders, Warrants, Judgments, Sentences, and Convictions therein, may be in a 
Summary Form, and may be printed or written, or partly printed and partly written, and may be 
in the Form of Schedule (B.^ to this Ad^ annexed, or as nearly so as may be; and the same, or 
Extracts thereof, signed by the Clerk of Court, shall be sufficient Authority to any Officer of the 
Law or Officer of the Fishery to serve such Petition or Complaint, and to any Officer of the Law to 
enforce such Orders, Warrants, Judgments, Sentences, and Convictions; and the same or Extracts 
thereof shall be endorsed as herein-before provided, if they are to be enforced in any other Jurisdic- 
tion than that in which they were issued: Provided that all Citations to Offenders shall be served 
at least Six Days previous to the Day of Trial therein specified. 

No Baoofd of XVIII. It shall not be necessary to have any Written Record of Evidence in any Petition or 

EvIdenM naff—- r^ i.^_x -d :»:-. j j.v^ "d^..^..^^:^.. ^^ xt.<> .^^j.^.^ a ^x> ^ ^«.-__ «... 



^ r"2id"S!r Complaint or Proceedings under the Provisions of the recited Acts, or any of them, or of this 
oM^inga not to Act; and such Petitions or Complaints, and the Orders, Warrants, Judgments, Sentences, Con- 
^uS^dL*^ ^ '^ victions, and Proceedings therein, shall not be quashed or vacated for Want of Form, and shall not 

be subject to App^ or Beview in any Court, or by any Process whatsoever except as heiein-after 

provided. 

XIX. It shall be lawful for any Person who shall have been found liable to any Penalty under 
the Provisions of any of the recited Acts or of this Act, in case such Penalty shall not be of lea 
Amount than Ten Pounds, within Two D^ of such Conviction, to require the Judge before whom 
he shall have been tried, or the presiding Judge if more than One, to state in Writing the material 
Facts of the Case, proved in Evidence at the Trial, and any Circumstances which such Judge may 
deem to be important with reference to the Sentence pronounced; and the Judge shall thereafter 
authenticate such Statement with his Signature, and deliver the same to the Defender or his Agent, 
and the Defender may thereupon appeal to the next Circuit Court of Justiciary, or, where there are 
no Circuit Courts, to the High Court of Justiciary at Edinburgh^ in the Manner and by and under 
the Rules, Limitations, Conditions, and Restrictions contained in an Act passed in the Twentieth 
Tear of the Reign of His Majesty King George the Second, for t^ing away and abolishing heritable 
Jurisdiction in Scotland, with this Variation, that such Person shall, in place of finding Caution in 
the Terms prescribed by this Act, be bound to find Caution to pay the Penalty or Forfeiture and 
Expenses awarded against him bv the Sentence appealed from in the event of the Appeal beiuir 
dismissed or not insisted in, together with any additional Expenses that may be awanM^by the 
Court on deciding or dismissing the Appeal. 

XX. All 
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XX. All Boats, Nets, Baoys, Floats, or other Fishing Implements or Apparatas which shall be S^Ld^*^ ^ 
forfeited under the Provisions of the recited Acts or any of tnem, or of this Act, or of any Begnla- iSiordtSrajiSL 
tion to be made by the Commissioners as herein provided, may be either sold by Public Auction, or 

destroyed by the Commissioners, as they shall think fit; and in Cases of Sale the Proceeds, after ABtoProoMdiia 
deducting Expenses, shall be accounted for to the Commissioners of Her Majesty^s Treasmry, or, if osm of Sila^ 
the Magistrate declaring the Forfeiture shall so direct, One Half thereof shall be paid to the Captor 
or Informer. 

XXI. It shall be lawful for any Sheriff or Justices of the Peace or Miupustrates who shall try any Jn^ naytnaft 
Petition or Com]plaint under the rroyisions of the recited Acts, or any of them, or of this Act, and ^riMnmottf & 
who in pronouncing Sentence shall decern against any Offender for Payment of any Penalty or Kg Pajmcot or 
Expenses, to grant Warrant (failing Payment of the Penalty or Expenses so decerned for, or SLSJJ'JJS £^ 
Security therefor being found to the Satisfaction of the Clerk of Court) for the Recovery of such pS nr 
Penalty and Expenses by Poinding and Imprisonment, and for imprisoning such Offender for any 

Period not exceeding Thirty Days, unless such Penalty and Expenses be sooner paidj and such 
Warrant may be carried into execution by the Imprisonment of tne Offender in any Prison within 
the Jurisdiction where the same was iEBued, or, after such Warrant is endorsed as herein provided, 
in any Prison within any other Jurisdiction where he may be found. 

XXn. Any Person found in the Act of committing any Offence in contravention of the Pro- Pwnni ftond 
visions of the recited Acts or any of them, or of this Act, and refuang, when required by any oommittbif (W- 



Officer of the i^hery or any Officer of Polioe, to state his Name and Place of Besidence, may be u^HmSS. 
apprehended and brought before any Sheriff, Justice of the Peace, or Magistrate having Jurisdic- 
tion, who shall forthwith examine and discharge or commit such Person until Caution De judido 
8%8ti be found, as the Case may require: Provided that such Person shall not be detained more than 
Twenty-four Hours without the Warrant of a Sheriff, Justice of the Peace, or Magistrate for such 
Detention. 

XXin. It shall be lawful for Her Me^esty, Her Heirs and Successors, by Letters Patent under HvlIidMtjrmMr 
the Seal appointed to be kept and used in Scotland instead of the Great Seal thereof^ to nominate ^1^ n^£i^ 
and appoint any Number of Persons, not exceeding Five, to be Commissioners of the British White iioiMn. ^^'""""^ 
Herring Fishery, in addition to the Commissioners appointed under the recited Acts of the Forty- 
eighth and Fifty-fifth George the Third and Tenth and Eleventh Victoria, and the oUier Acts before 
recited. 

XXIV. No Prosecution or other Proceeding whatever shall be brought or commenced against umitettmof Ao* 
any Person for any Offence against this Act or the recited Acts, unless the same shall be commenced ttou. 
within Six Months after such Offence shall have been committed. 

XXY. All Begulations made by the Commissioners under the Authori^ of this Act shall, so Bflfnint^mT to bt « 
soon as the same have been approved b^ the Commissioners of Her Miyesty's Treasury, be laid before liubaAinFiilia. 
both Houses of Parliament forthwith, if Parliament be then sitting, or, if Parliament be not then "^ 
sitting, immediately on the assembling of the then next Session of Parliament. 

XXYI. Nothing in this Act contained c^ll be held or construed to apply to Fishing on the Aot aot to apply 
Coasts of Ireland or the Isle of Man. *» Iniud or tba 



SCHEDULE (A.) 

ttnto the Honourable the Sheriff or Her Majesty's Justice or Justices of the Peace or 
Magistrate of the County or Burgh of 

The Complaint of A,B. 
Humbly showeth. 

That the Complainer has good Reason to believe that a Net [or Nets or other Jishing 
Apparatus'] prohibited by or used or intended to be used in contravention m "The Herring Fisheries 
(Scotland) Act, 1860," or the Acts therein recited, or one or other of the said Acts, is situate and 
to be found [describe the Place"]. 

May it therefore please your to grant Warrant to search for 

and seize the said Net [or other Jishing Apparatus], to to dealt with in Terms of the 
said Acts or any of them. 

Warrant [to he endorsed on Complaint]. 

[Place and Date]* 
Grants Warrant as craved. 

(Signed) A.B,, Sheriff. 
——— Justice of the Peioe, 
M agistarate. 



comuzMT^ 
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SCHEDULE (B.) 

F0BM8 OF PBOOEEDIKGS. 

COMFLAIKT. 

tlBto the Hononxable the Sheriff or Her Mijesiy's Jnstioe or Justices of tlie Fesoe or 
Magistrate of the Conntj or Burgh of 

The GompUdnt of A,B» 
liiimblj showeth, 

That CD, has been guilty of a Coutrayention of **The Herring Fisheries (Scotland) Act, 
I860," or of the Act [specify the Act or Acts] therein recited, or of one or other of the said Acts, in 
so far as [here describe the Offence generally^ and state the Time and Place when and where the same 
was commit4ed], thereby the said V.D. has incurred the Forfeiture [or Penalty] of 
prorided by the Section [or Sections] of the said Act [or Acts]. 

May it therefore please your to grant Warrant to summon 

the said CD. to appoar before to answer to this Comjdaint, and 

to be dealt with in Terms of the said Acts or one or other of them. 

According to Justice, &;c. 

[Signed by Con^lainer or If^ormer,'] 



WABBAirr. 

[Place and Date.] 
fiaying oonndered the foregoing Complaint, grants Warrant to summon the said CD. complained 
of to compear before [Sheriff, Justices of the Peace^ or Magistrate and Place and Time,] and that 
l^ serying the said CD. with a Copy of the foregoing Complaint and of this Deliyeranoe; and also 
grants Warrant for citing Witneaaes at the Instance of botn Parties, to attend at the same Place 
and Time. 

[Sheriff, Justice of the Peace^ or Magistrate.] 



SEHTSNCE* 

[Place and Date.] 

ihe [Sheriff, Justices of Hie Peace, or Magistrate], in respect of the Eyidenoe adduced [or of the 
judicial Confession of the said CD., as the Case may he], conyicts the said CD. of the Offence 
charged, and decerns and adjudges him to forfeit and pay to the Complainer the Sum of 

of Penalty, with the Sum of of Expenses, One Half of the 

said Penalty to be retained by the Complainer, and the other Half thereof [or as (he Case may he] 
to be paid and accounted for by him to the CommisBionerB of Her Miyesty^s Treasury; and failing 
Payment by the said CD. forthwith* grants Warrant for Recoyery of the. said Penalty and 
Expenses by Poinding of his Goods and Effects, and summary Sale thereof on the Expiration of not 
leas than Forty-eight Hours after such Poinding; appoints a Return or Execution of such Poinding 
and Sale to be reported within Eight Days from this Date, and in the meantime grants Warrant for 
detaining the said CD. in the Prison of until such Return be reported. 

* [If it shall appear at the Trial that no sufficient Poinding can he made wWiin ^e Jurisdiction of the 
Sheriff', Justices of the Peace, or Magistrate, say here, '^and in respect it appears that no suffi- 
cient Poinding and Sale can be had whereon to leyy the said Penalty and Expenses, grants 
Warrant to imprison the said CD. in the Prison of for the Space of 

from this Date, unloss the said Penalty and Expenses be sooner 
paid, and decerns.'*] 



BXNTENCS OF FORJKEITUKB. 

dThe [Sheriff, Justice of die Peace, or Magistrate] in respect of the Eyidence adduced [or of the 
Judicial Confeasion of the said CD., as die Case may he], finds that a Net [or Nets or other fishing 
Apparatus] prohibited by or used or intended to be used in coutrayention of **The Herring Fkheries 
(Scotland) Act, I860,'' or of the Act [specify the Act] therein recited, has been forfeited in Terms 
of tiie said Act or Acts, and declares the same to be forfeited accordingly [and further (if the Magis- 
trau sees Cause), appoints One Half of the Proceeds thereof, when sold, to be paid to J?.F., the 
Captor or Infbnner.J 



WABSUIT. 
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WABRANT OF IMPBI80KMBNT. 



To he granted in case of a Return being made ^uU no sufficient Goods and Effects could he found, 

[^Place and Date."] 
The ISkerifff Justice of (he Peace, or Magistrate"], in respect of the Return mme that no sufficient 
Effects can be found whereon to levy the said Penalty and Expenses, grants Warrant to imprison 
the said C,D, in the Prison of for the Space of 

from this Date, unless the said Penalty and Expenses be sooner paid, and decerns. 



WARHANT OF LIBESATIOK. 

IPlace and Date."] 

The ISkeriff', Justice of the Peace, or Magistrate"], in respect of the Return of a sufficient Poinding 
and Sale of the Effects of the said CD. [or in respect or Payment having been made of the said 
Penalty and Expenses, as the Case may be], grants Warrant to the Keeper of the Prison of 

for the immediate liberation of the said CD,, and decerns. 



CAP. XCV. 

An Act to facilitate the building of Cottages for Labourers, Farm Servants, 
and Artizans by the Proprietors of entailed Estates in Scotland. 

[13th August I860.] 

* TTTHEREAS an Act was passed in the Tenth Year of the Reign of His Majesty King George 

*• W the Third, intituled An Act to encourage the Improvement of Lands, Tenements, andioQ,B.e,il, 

^ Hereditaments in that Part q^ Great Britain called Scotland held under Settlements of strict Entail, 

*• by which Act it was, inter aUa, proTided that every Proprietor of an entailed Estate who should 

*• lay out Money in inclosing, pUmting, or draining, or in erecting Farmhouses and Offices or Out- 

*' buildings for the same, for the Improvement of his Lands and Heritages, should be a Creditor to 

' the Succeeding Heirs of Entail for Three Fourth Parts of the Money laid out in making the said 

* Improvements; and the said Act contains various Provisions for determining the Amount and 

* regulating the Recovery of the aforesaid Proportion of the Sums expended npon such Improve- 

* ments: And whereas the Provisions of the said Act have been in certain respects amended by Two 

* Acts, the one passed in the Session of Parliament holden in the Eleventh and Twelfth Years of the 

*' Reign of Her present Majesty, intituled An Act for the Amendment of the Law of Entail in Scot- 11 A12Tiete.3C 

* land, and the other passed in the Session of Parliament holden in the Sixteenth and Seventeenth 

' Years of the Reign of Her present Majesty, intituled An Act to extend the Benefits of the Act of the 16 Ai7yictc.94 
^ Eleventh and Twelfth Years of Her present Majesty, for die Amendment of the Law of Entail in 

* Scotland: And whereas the Second and Third recited Acts contain various Enactments providing 

* that Monies or Balances of Monies derived from the Sale of Portions of entailed Estates, or of 

* Rights or Interests in or concerning such Estates, or in respect of permanent Damage done thereto, 

* and Monies or Balances of Monies invested or held in trust for the Purpose of purchasing Lands to 

* be entailed, may, under the Authority of the Court of Session, be applied, inter alia, in pcrmanentlv 
*' improving snch entailed Estates or Lands, or in Repayment of Money already expended in such 

* Improvements: And whereas it is expedient to facilitate the Erection of Cottages for Labourers, 

* Farm Servants, and Artisans by the Proprietors of entailed Estates in Scotland: And whereas 
*• Doubts are entertained how far the Erection of such Cottages is within the Provisions of the said 
^Act of the Tenth Year of His Majesty King George the Third:' Be it therefore declared and 
enacted by the Queen*s most Excellent Miyesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament assembled, md by the Authority 
of the same, as follows: 

I. All the Provisions of the recited Acts which relate or apply to Improvements of entailed Pfovidonf u to 
Estates shall be held and construed as including and applying to the Erection of Cottages for the Improrements of 
Labourers, i'arm Servants, and Artisans upon such Estates, in the same Manner in all respects as if ^^^dkidJ^Kno! 
the Erection of such Cottages had been specified in the Ninth Section of the first-recited Act among tion of Cottacw. 
the other Improvements therein mentioned. 

II. The Erection of Cottages for the Labourers, Farm Servants, and Artisans upon entailed Erection of Cot- 
Estates, or upon Lands towards the Improvement of which such Monies or Balances of Monies as ^^M^i^^t im? 
aforesaid are applicable under the Powers of the Second and Third recitsd Acts, shall be held to be ptS^aSu eon^ 
one of the permanent Improvements of such Estates or Lands contemplated by the Second and ^|*vJl ^^ S 
Third recit^ Acts; and all the Provisions of those Acts which relate to permanent Imraovements ud leA^lT vicu 
of such Estates or Lands shall be held and oonstmed as including and applying to the Erection of o. m. 

each Cottages. 

m. Provided 
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OMBtormMiMr nx. Prorided always, that nothing in this Act contained shall authorize the Creation of any 

SiSlhrflFttntrT Charge upon entailed estates, or against sacoeeding Heirs of Entail, in respect of the Erection of 

will te pcmMn- Cottf^fes, or shall authorize the Application towiuds the Erection of Cottages of any Monies in 

Sd^atCotuunli ''^^'ch succeeding Heirs of Entail are interested, unless the Court before which Proceedings in 

bat« bMH aob. pursuance of the recited Acts, or any of them, shall be taken shall be satisfied that the said Estates 

•tastiaUy cnetod. or the succeeding Heirs of Entail will be permanently benefited to the Extent of the Charge so 

created or Monies so applied, and that the Cottages in respect of which such Charge is created, or 

towards the Erection of which such Monies are applied, have been completed in a proper and 

substantial Manner. 



CAP. XCVI. 

An Act to amend the Police of Towns Improvement Act, so aa to enable 
Towns and populous Places in Scotland to avail themselves of its Pro- 
visions for sanitarj and other Improvements, without at the same Time 
adopting its Provisions as regards the Establishment and Maintenance 
of a Police Force. [13th August I860.] 

* "ITTHEREAS an Act was passed in the Thirteenth and Fourteenth Tear of the Reign of Her 
ISA 14 Viet e.8S. * ^ * present Majesty, Chapter Thirty-three, intituled An Act to make more effectual Provision 
^for regulating (he Police of Towns and populous Places in Scotland, and for paving^ draining, 
^cleanstngt lighting^ and improving the same: And whereas it is expedient to amend certain Fro- 
^yisions contained in the said Act, and to extend the same in manner herein provided:* Be it 
enacted by the Queen*s most Excellent Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the Authority 
of the ^ame, as follows: 

Hemthoiden I* ^^^ Householders of any Burgh, Town, or populous Place, as defined in the said recited Act, 

may ad opt oer. may adopt the Provisions of the said Act relating to any Matter or Thing thereby provided for and 
^!l^jS!AS!ySih^ authorized to be adopted, or to any One or more of the said Matters or Things, although they do 
oat thM« te £•- not adopt the Provisions relating to the Establishment and Maintenance of a Police Force withm 
gMiitanjnt of gaci^ Borgh, Town, or populous Place, in the Manner required by the said Act. 

Two or men 000. H. The said recited Act shall be held to extend and apply to. Two or more contiguous Burghs, 
tigoons Baniu, Towns, or populous Places as defined in the said Act; and it shall be lawful for such contiguous 
Froyfatou of ra^ Burehs, Towns, or populous Places to unite in adopting the Provisions of the said Act, eitto in 
dtodAct whole or in part, as authorized by this Act; and such Burghs, Towns, or populous Places shall, 

when so uniting, be held to form One Burgh, Town, or popmous Place for the rarposes of the said 

Act and this Act. 

Amniai Aeeontf IH. It shall be lawful for the Commissioners for any such Burgh, Town, or populous Place to 
gy^ madonp make up their yearly Accounts under the said Act for the Peri^ extending from the Term of 
teg «t mitnin' Whitsunday in One Year to the Term of Whitsunday ensuing in the next l^ar, and to lay such 
day. and One Accounts before the Statutory Meeting of Commissioners in the Montii of August in each Year, and 
fiSSdSmt ^ ^ '^^^ Commissioners may, if they see fit, nominate One Auditor only, in Place of Two. 

CommiMioiMn IV. It shall be lawful for the Commissioners, if they shall find it necessary in any Year to make 

teOTritoToTAMK I^>*1>^"®™6^** ^^^ *^® Purposes of the recited Act beyond the Amount recovered of Asscasments 

•Minenu doe and actually made and applicable to the Expenditure of such Year, to borrow Money on the Security of 

vnpaid, such Part of the Assessments as shall he due and unpaid, but not to an Amount greater than One 

Half of such Part; and when any Money has been so borrowed it shall not be competent thereafter 

to borrow on the Security of any other Assessments leviable under the said Act untU the Money so 

borrowed shall have been paid off; but nothing herein contained shall affect the Three hundred and 

fortieth Section of the saia Act. 

PrainMon nuqr V. At any Time before the Expiration of the Period for paying off any tiOan contracted by the 
S2bMi° wShoS ^^^'<'°>°'i^<'i^6™f <^^ <^y Expenses for which any General Sewer £ite or Assessment or any Special 
bdnf Habto ftr I^istrict Sewer Rate or AsseSasment has been made, the Owner or Occupier of the Premises assessed 
flrtnro iBtonit on may redeem the future Assessment leviable in respect of such Premises, without being chaigeaUe 
^^^^ with any of the future Interest on the Debt. 

frffwtnwttflw of ^* ^® Provisions of the said Act, so flu* as the same are not incondstent with the £nactmentl 
Acta. herein-before contained, shall be construed with such Enactments as One Act. 

._^ . , TIL This Act may be cited as («The Police of Towns (Scotland) Amendment Act, 1860." 
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CAP. CVL 

An Act to amend the Lands Clauses Consolidation Acts (1845) in regard 
to Sales and Compensation for Land by way of a Bentcharge, Annual 
Feu Duty or Ground Annual, and to enable Her Majesty's Principal 
Secretary of State for the War Department to avail hirnself of the 
Powers and Provisions contained in the said Acts. [20th August I860.] 

* XTTHEREAS it is expedient to extend the Provisions of the Lands Clauses Consolidation Acts, g ^^ 9 yi^^ «. 18. 

* VY 1845, in regard to Sales of Land, or Compensation for Damages, in consideration of an 

* annual Reutcharge, Annual Feu Duty or Ground Annual, and to enable Her Majesty's Principal 

* Secretary of State for the War Department to avail himself of the Powers and Provisions contained 
*■ in the same Act for the Purcliase of Lands wanted for the Service of the War Department or for 
^ the Defence of the Reakn:' Be it enacted by the Queen^s most Excellent Majesty, by and with 
the Advice and Consent of the Lords Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the Authority of the same, as follows: 

L So much of the Tenth Section of the Lands Clauses Consolidation Act, 1845, as provides that pwt of Sect 10. 
save in tiie Case of Lands of which any Person is seised in fee or entitled to dispose absolutely for jJ^S!** ^^ **" 
their own Benefit, the Consideration to be paid for any Lands, or for any Damage done theretOi ^^**^ 
shall be in a gross Sum, is hereby repealed. 

n. The Power to sell and convey Lands in consideration of an annual Rentcharge provided by s«etf. 10. and 11. 
the Tenth Section of the said Act, and the Power to recover such Rentcharge provided by the Jj J^^ 1?iSi 
Eleventh Section of the said Act, are hereby extended to all Cases of Sale and Purchase or Com- andoonTvyLuidf 
pensation under the said Act where the Parties interested in such Sale, or entitled to such Com- ^J^f^ ^ 
pensation, are under any Disability or Incapacity, and have no power to sell or convey such Lands, "'^B*'^ *^* 
or to receive such Compensation, except under the Provisions of the said Act. 

m. The Power to Sell and convey Lands in consideration of an Annual Feu Duty or Ground simnar Prorlio 
Annual, under the Tenth Section of the Lands Clauses Consolidation (Scotland) Act, 1845, and the tI^!^?'^ a^ 
Power to recover such Annual Feu Duty or Ground Annual, are hereby extended to all Cases of s«^aS?(k 
Sale or Purchase or Conipensation under the said Act, where the Parties interested in such Sale are Yiotl a i«. 
under any Disability or Incapacity, and have no Power to sell or convey such Lands, or to receive 
such Compensation, except under the Provisions of the said Act. 

IV. In every Case of such Sale or Compensation by any Parties other than Parties seised in fee Amomitor Bwt- 
or entitled to dispose absolutely of the Lands so sold or dM[iaged, the Amount of such Rentcharge, ^Si^^mu^ 
Annual Feu Duty or Ground Annual, herein-before mentioned, shall be settled in the Manner directed ia the 
directed in the Ninth Section of each of the said Acts respectively: Provided that the Amount of ^^J*^^ ^'^ 
such annual Rentcharge, Annual Feu Duty or Ground Annual, sliall in no Case be less than One ^'^^'^ 
Fourth Part greater than the net annual Rent received by. the Parties beneficially interested in such 
Lands, upon an Average of the last Seven Years; and that a Charge of Five per Cent, on the gross 
Sam estimated or fixed as aforesaid, by way of Compensation for any Damage that may be done to 
the said Lands, shall in all such Cases be added to and shall form a Part of the said Rentcharge, 
Annual Feu Duty or Ground Annual; and that no Fine, Foregift, Grassum, Premium, or other 
Consideration in the Nature thereof, shall be paid or taken in respect of the Lands so sold or 
damaged, other than the annual Rentcharge, Annual Feu Duty or Ground Annual, made payable 
for such Lands: Provided also, that such Rentcharge shall be and remain upon and for the same 
Uses, Trusts, and Purposes as those upon which the Rents and Profits of the Land so conveyed 
stood settled or assured at or immediately before the Conveyance thereof, and shall be a First Chi^ge 
on the Tolls and Rates, if any, payable under the Special Act. 

y. In case the Promoters of the Undertaking shall be empowered by any Act or Acts relating ifLendiporohM. 
thereto, to be passed after the passing of this Act, to borrow Money to an Amount not exceeding a J^^^.jjj'^bo^ 
prescribed Sum, then in the event of the Pjipmoters of the Undertaking agreeing at any Time after rowingPowento 
the passing of this Act with any Person, under the Powers of this Act and of either of the Acts **^^^* p"*" 
herein-before mentioned, or of either of the said Acts, only, for the Purchase of any Lauds in con- P<*"*®""y' 
sideration of the Payment of a Rentcharge, Annual Feu Duty or Ground Annual, the Powers of 
the Promoters of the Undertaking for borrowing Money shall be reduced by an Amount equal to 
Twenty Years Purchase of any I^ntcharge, Aimual Feu Duty or Ground Annual, so for the Time 
being payable. 

VI. The Clauses contained in **The Lands Clauses Consolidation Act (1845),*' rehiting to the Ceruin ciaosci 
Purchase of Lands by Agreement, and to Agreements for Sale and Conveyances, Sales, and Releases is. ^ extended^ to 
of any Lands or Hereditaments, or any Estate or Interest therein, by Parties under Disability, shall purchaaee of 
extend and be applicable to all Purchases of Land and Hereditaments for public Purposes which ^^JJjJ^ p J5o»eJ?' 
shall be hereafter made by the Council of any City or Borough, with the Sanction of the Com- ^ «p«»^ 
missioners of Her Migesty's Treasury, under the Powers for that Purpose contained in "The 
Municipal Corporation Mortgages, &c. Act, (1860)." 

VII. For 
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S«r*te^w*^ Vn. For the Pnrclutfe or Aoquintion of any MeaniageB, Lands, Tenements, and «. 

iS Si Fmn wanted for the Service of the Admiralty or of the War Department or for the Defence of the 
gtfm to Pro- Realm, it shall be lawful for Her Majesty's Principal Secretuy of State for the War Department 
teUBin^sir! ^^' ^® ^°^ heang to use all or any of the Powers and Provisions by the Lands Clauses Consolida- 
Viot. a 18. Uon Act, 1845, and by the Lands Clauses Consolidation (Scotland^ Act, 1845, given to Promoters 

of the Undertaking, as therein mentioned, and for such Purposes the said Principal Secretary shidl 
be deemed and talun to be the Promoters of an Undertaking within the Meaning oif the said Act, 
and all the Powers and Provisions thereof shall, if used by Her Majesty's Prindnal Secretary of 
State for the War Department, be treated as if thev were contained in the Fifth and Sixth Victoria, 
Chapter Ninety-four, for the Purpoee of being used and made available by the Principal Officers of 
Her M»esty*s Ordnance and had been transferred to the said Principal Secretary for the Time being 
by the Eighteenth and Nineteenth Victoria^ Chapter One hundred and seventeen, for the Purposes 
aforesaid: Provided always, tbat nothing herein contained shall authorize any Purchase otherwise 
than by Agreement of any Land, except according to the Provisions of the Twenty-third Section of 
the said Act of the Fifth and Sixth Victoria, or prejudice or affect the Powers and Authorities of 
the said Principal Secretary for the Time being under the said last-mentioned Statutes, or either of 
them. 

Thif Aet and 8 * Vlil. This Act shall be read and construed as Part of the said Lands Clauses Consolidation Act, 
l^^M^tHJSSi 1^^ ^ of ^^^ Lands Clauses Consolidation (^Scotland) Act, 1845, in aU Matters in which it relates 



togtUkw. to the said Acts respectively; and in citing this Act in other Acts of Parliament, and in legal 

Listruments, it shall be sufficient to use the Expreesion of ** The Lands Chiuses Consolidation A^ts 
Amendment Act, I860.'* 



CAP. CXI. 

An Act for granting to Her Majesty certain Duties of Stamps, and to 
amend the Laws relating to the Stamp Duties. [28th August I860.] 

Most Gracious Sovereign, 

W£, Your Majesty's most dutiful and loyal Subjects the Commons of the United Kingdom of 
Great Britain and Ireland in Parliament assembled, towards raising the necessary Supplies 
for defraying Your Majesty's public Expenses, and making a permanent Addition to the Jrublic 
Revenue, have freelv and voluntarily resolved to grant unto Your Miyesty the Duties herein-after 
mentioned; and do humbly beseech your Miyestv that it may be enacted ; and be it enacted by tiie 
Queen's most Excellent Majesty, by and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and by the Authority of Uie samCi 
as follows: 

Aftor piMbiff of L From and after the Day of the passing of this Act there shall be granted, raised, levied, and 
DoSin ^wri£d P*"^ "^ *°^ throughout the United Kingdom of Great Britain and Ireland, for the Use of Her 
ia schednto to bo Majesty, Her Heirs and Successors, for and in respect of the several Instruments, Matters, and 
Gbargod. l^ngs described or mentioned in the said Schedule, or for or in respect of the Vellum, Parchment, 

or Paper upon which any of them respectively shidl be written, the several Stamp Duties or Sums 
of Money set down in Figures against the same respectively, or otherwise specified and set forth in 
the said Schedule, which said Schedule, and the several Provisions, Regiuations, and Directions 
therein contained with respect to the said Duties, and the Instruments, Matters, and Thhigs charged 
therewith, shall be deemed and taken to be Part of this Act, and shall be applied and put in execu- 
tion accordingly: Provided that nothing herein contained shall in any way alter or uTect the Act 
passed in the Twelfth and Thirteenth Years of the Beign of Her present Majesty, entitled An Act 
to confer certain Powers on the Railway Passengers Assurance Company^ or the Duties thereby 
imposed. 

Stomp DotiM n. The Stemp Duties now payable for and in respect of the several Instruments, Matters, and 
JniinSSmSu *a '^^^OS" mentioned or described in the Schedule to this Act annexed, whereon other Duties are by 
maotioiMd In this Act granted, shall respectively from and after the Say of the passing of this Act cease and 
Bchedulo npeaied determine, and the same are hereby repealed: Provided that the Stamp Duties now cluurgeable on 
anv of the said Instruments, Matters, and Things, and not the said other new Duties, shall be pay- 
able in respect of such of them as shall be made, signed, or dated at any Time before or upon we 
Day of the passing of this Act. 

AUowaneti on ^' From and after the Thirty-first Day of Deceniber One thousand eight hundred and sixty, 
Bill and Rcctipt the Allowances granted respectively by the Eighteenth Section of the Act passed in the Thirteenth 
I^'aSm 5ufc'i4 ^^ Fourteenth Years of Iler Majestjr, Chapter Ninety-seven, in respect of Stamps for Receipts, 
YUst. c 97. ftnd 17 and by the Twenty -fourth Section of the Act passed in the Seventeenth and Eighteenth Years of 
to nucfand ra '^^^ ^lajesty, Chapter Eighty-three, in respect of Stamps for Drafts, Bills, and Notes, and any 
AUowluBoe granu Allowance granted by or payable under any other Act in respect of any of the Stamps herein-after 
od in liM UmtmC mentioned, shall cease; and in lieu thereof there shall be granted and allowed to every Person who 
at one and the same Time shall produce at the Office of the Commissioners of Inland Revenue in 
London or Duhlin Paper to bo stamped with Stamps for denoting any Rate of Duty not exceeding 

One 
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One EQdUliw on Bflk of Exchange, Dnfti, or Oiders, or PromiaKiry Kotos, or Stampi for denotinff 
tiie Datj of One Fenny on any Instroment or Doooment whateyer, (exorat FoBtege Stamps and 
Onttoms Stamps,) to the Amount of Two Founds or upwards in the whole of all or any of such 
Stamps as i^oresaid, uid to OTory Ferson who at one and the same Time shall purchase any such 
Stamps as a&resaid at tiie OfiSoe of the said Commianoners in London, Edinburgh, or IhtbUn, to the 
Amount aforesaid, or of any Distributor or Sub-Distributor of Stamps at any Flace not within the 
Distance of Ten Miles £rom tiie said Offices reapectiyely, to the Amount of One Pound or upwaids, 
an Allowance of Tenpence for eyery Twenty Shillings of the Amount of the Duties denoted by such 
Stamps. 

ly. All the Fowers, Froyisions, Clauses, Be^lations, Directions, Allowances, and Exemptions, Proviaioot or taw 
Fines, Forfeitures, Fains, and Penalties, contamed in or imposed by any Act or Acts, or any JJyj;y*SJ?**^ 
Schedule thereto, relating to any Duties of the same Kind or Description heretofore payable in the 
United Kingdom and in force at the Time of the passing of this Act, shall respectiyely be of full 
Force and Efiisct with respect to the Duties by this Act granted, and to the vellum, Farchment, 
Faper, Instruments, Matters and Things chaiged and chargeable therewith, and to the Fersons 
liaue to the Payment of the said Duties, so far as the same are or shall be applicable in all Gases 
not hereby expressly provided for; and shall be observed, applied, allowed, enforced, and put in 
execution for and in the raising, levying, collecting, and securing of the said Duties hereby granted^ 
and otherwise in relation thereto, so far as the same shall not be superseded by and shall be oou'* 
sistent with the express Provisions of this Act, as fully and effectually to all Intents and Purposes 
as if the same had been herein repeated and specially enacted, mutatis mutandis, with reference to 
the Duties by this Act granted. 

v. The Duties by this Act cranted on Promissory Notes made or p^urporting to be made out of Hm Dntitt oa 
the United Kingdom shall be cbnoted by adhesive Stamps, to be provided by &e CommisBionerB of '^°'^*'^|£'"^ 
Inland Revenue for the TurpOBe, or by any Stamps of sufficient Amount which shall have been jpro- ^S/Mty^Si 
vided for denoting the Duties on Bills of Exchange made out of the United Kingdom; and the ^uAy Btamjw. 
proper adhesive Stamp for denoting the Duty on any such Note shall be affixed thereon, and be 
cancelled at the same Time and Times, and in like Manner as is provided by the Fifth Section of an 
Act passed in the Seventeenth and Eighteenth Years of Her present Majesty, Chapter Eighty-three, 
and the Twelfth Section of an Act passed in the present Session, Chapter Fifteen, in the Case of 
Bills of Exchange therein respectively mentioned, and under the like Penalties respectively for any 
N^lect thereof; and the said respective Sections shall be read as if the same were inserted in this 
Act expressly in reference to the Promissory Notes aforesaid, and the Duties by this Act granted 
thereon, as well as to the Bills of Exchange therein respectively mentioned. 



VI. The Term " Contract Note," wherever the same is used in this Act, shall mean any Note or comiraeiloa cr 
Memorandum mentioned or referred to under the Head Contract Note in the Schedule to this Act: ^vma **GonttMt 
and the Term ^^Insurance" shall mean also and shall include the Term *^ AsBorance." 



MinuuM^ 



Vn. The Stamp Duty on Contract Notes may be denoted either by impressed or adhesiye gtunpt on Con. 
Stamps, and the said Commissioners shall provide Stamps of both Descriptions; and in any Case traoc NotMm«y 
where a Contract Note is made, and the same is not written on an impressed Stamp, there mil be ^heri'^'^^adk 
affixed thereon a proper adhesive Stamp; and every Person who shall make or sign a Contract Note heiiTvio b« eSn* 
to which an adhesive Stamp shall be affixed shall effectually cancel and obliterate the Stamp by ^^Ued. 
writing upon or across it his Name or the Name of his Firm, or the Initials thereof respectively, and 
by adding thereto the Date of such cancelling, and so and in such Manner that the said Stamp can 
not be umd upon or for any other Document or Writing; and if any Person shall ma^e or sign any 
Contract Note by this Act chargeable with Stamp Duty without the same being duly stamped to 
denote the said Duty; or shall refuse or neglect to cancel and obliterate as idToresaid any adhesive 
Stamp affixed thereon, he shall forfeit the Sum of Twenty Pounds; and no Cluurge for Brokerage, 
Commission, Agency, or otherwise, made or to be made by any Broker, Agent, or otiier Person, in 
or about the SsJe or Purchase mentioned or referred to in any Contract Note made or signed by 
him, shall be lawful unless such Contract Note shall be duly stamped, and t^e Stamp thereon, if 
adhesive, properly cancelled. 



VIIL Where any Insurance in respect of which a Policy or Agreement is chargeable with Stamp On Bencirtl of 




Beceipt for such further Premium or Consideration shall bo given by the Person who shall receive 
the same, and such Receipt shall for the Purposes of this Act be and be deemed the Policy or Agree- 
ment for such renewed or continued Insurance and be chargeable with the Duty by this Act granted; 
and if any Person shall receive any Money for Premium or Consideration for any such Insurance, 
and shall not within a Month make out and, if required, deliver a duly stamped PoUcy or Agree- 
ment in respect thereof; or in the Case of a Renewal or Continuance of such Insurance, shall not 
thereupon give such Receipt as aforesaid duly stamped; or if any such Person shall deliver or cause 
to be delivered any FoUcy or Agreement, or give or cause to be given any Receipt not duly stamped, 
he shidl forfisit the Sum of Twenty Pounds; and where the Lisurance shaU be made, renewed, or con- 
tinued by or for any Society or Company, the Person who shall be a managing Director, or the 
Secretary or other principal Officer thereof, at the Time of the Payment of any such Premium or 
Consideration, and of any such Default or unlawful Act being done or suffered as aforesaid, shall be 
held and deemed to be a Person doing or sufferiog the Default or unlawful Act, and shall, as well 
as the Society or Company, and the Members thereof who may by Law be chargeable therewith, be 
subject and hable to the said Penalty in respect thereof! 

F IX. The 
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mSied^fl^^ IX, The DntieB hereby grsnted on Instramenti of Luoraace may be denoted by any adhenye 
oTb^A, ^r% Stampe that the Commianonera of Inland Revenne may pnmde for the FnrpoflQ, and in the mean- 
nacd ftw inanr- while by any adhedye Stamps proyided by them not appopriated by Name to any other Instm- 
^"'^ ment, as well as by impreseed Stamps, or l^ a Combination of both impressed and adhedye Stamps; 

and in any Case where an adhedye Stamp is iasaed it shall be cancelled by Writing upon the Stamp 
the Name of the Person or the Society or Company making the Insurance, or the Initials thereof 
and the Date of writing the same, and also any Particulars relating to the Insurance for which the 
Stamp may be adapted; and in deikult thereof such Person or l^oieiy or Craapany, and also the 
managing Director, Secnretary, or other principal Officer, as aforesaid of any such Society or Com- 
pany, sh^ forfeit the Sum of Ten Pounds. 

TiM stamp Datf X. * Whereas it is expedient to reduce the Stamp Duty now chargeable on Policies of Insurance 
^^^ Li^ ' °P<^ ^^^ ^^ Bm^ Sums:' Be it enacted, In lieu of the Stamp Duty of Sixpence now payable 



te Sumi not ex. Upon or for or in respect of any Policy of Insurance or other Instrument by whateyer Name the 

^ita( £35 z». giiiQe g]i|^ \^ called, whereby any Insurance shall be made upon any Lifo or Liyes, or upon any 

Eyent or Contingency relating to or depending upon a lifo or Liyes, where the Sum insured shall 

not exceed Twenty-fiye Pounds, there snail be charged and payable the Stamp Duty of Threepence. 

^o ^oty m fo. XI. No luBnrance irom Loss or Damage by Fire in any Sum not exceeding Twenty Pounds, 

ma!?\oab not ^^uule, renewed, or continued at the instance or for the Ben^t of any Working Mechanic, Artificer, 

exoMdiDgdeio. Handicraftsman, or Labourer on the Tools or Implements of work or Labour used 1^ any such 

Person in his Work or Employment, shall be chargeable with any Stamp Duty; proyided that such 

Insurance be effected by a separate Policy, or tlutt a Distinct Sum be assured on such Tools or 

Instruments. 

Tiwata mponan XXI. The Stamp Duty of Sixpence by the Act of the present Seadon of Parliament, Chapter 
^€^1^21^ °»7 Fifteen, charged on an Agreement under Hand only may be denoted by an adhedye Stamp in any 
Case where the same is capable of being used under the Terms and Bestrictions horein-after 
mentioned; and the Commiadoners of Inland Beyenue shall proyide Stamps for the Purpose; and 
wheneyer any such adhedye Stamp shall be used, eyery Party to the Agreement who shaU dgn the 
same, shall also at the Time of so dgning write upon or across the Stamp his Name and l^e Date of 
the Day and Year of writing the same, so that the Stamp may be appropiated to the Instrument, 
and e£kctnally cancelled and rendered incapable of bdng used for any other; and in default thereof 
the Stamp shaU be of no ayail; and Proof of the said Writing upon or across the Stamp, as hereby 
required, shaU be a necessary Part of the Eyidence of the Agreement in any Case where such 
Agreement is not stamped witii an impressed Stamp. 

nSZ £^"^ Xin. Eyery Writing or Document entitling or intended to entitle any Person to the Deliyery of 

Sto^bo i^«oa ^^7 Goods, Wares, or Merchandise lying in any Dock, Port, or Warehouse, or upon any Wharf, as 

SaIa or Tnnsftr in the said Act of the present Sesdon is mentioned, shall be deemed to be made and giyen upon a 

JJJjJJ <**«''*■• Sale or Transfer of the Property in such Goods, Wares, or Merchandise, unless the contrary shall 

PenaUy for fUie be expresdy stated therein by the Person making or giying the same ; and if any Person shall 

sutenuot untruly state or by any Word or Words dgnify or cause or permit to be untruly stated or dgnifled 

in any such Writing or Document that the same is not made or giyen upon a Sale or Transfer; or 

if any Person shaU himself or by his Seryant or other Person procure or require the Deliyery of any 

of the Goods, Wares, or Merchandise therein mentioned, knowing that the same contains any such 

untrue Stat^ent, eyery such Person shaU forfeit, oyer and aboye any other Penalty to which he 

M«r not to be joay be liable, the Sum of Twenty Pounds; but any such Writing or Document shall not, by reason 

inTsiia. ^ i^g g^^^ ^^^ bdng stamped, be inyalid in the Hands of the Person haying the Custody of the 

Goods, Wares, and Merchandise, and deliyering out the same, unless such Person shall be party or 

priyy to the Fraud thereby committed. 

TiM Btamp Doty XIV. The Stamp Dut^ of One Penny payable on any such Writing or Document as in the last 
Mer to^paid W^<^^^B Clause is mentioned shall, in the Absence of any special Agreement between the Parties 
by the Penon re- relating to it, be paid by the Person requiring the Writing or Document; and it shall be lawful, in 
qniringttaeOrder. any such Case, for the Person of whom the Writing or Document is required to refuse to giye the 
same until the Amount of the Stamp Duty thereon be paid to him. 

lo^l^hMa^^ XV. 'Whereas a Practice preyails in relation to certain Descriptions of Goods, Wares, and 
^ ' Merchandise lying in Docks and Warehouses, and upon Wharfs, for the Company or Person in 
whose Custody the same may be to deUyer to the Owner thereof, in addition to a Warrant 
eyidencing the Title to the Property, a certain other Document termed a Weight-Note, such 
Document being intended to be deliyered by or on behalf of the Owner to the Purchaser of the 
Goods mention^ in the Warrant upon any Sale thereof before the Completion of the Contract for 
Sale, but which other Document as well as the Warrant is chargeable with the Duty of Threepence 
under the Head Dock Warrant in the Schedule to the said Act of the present Sesdon, and it is 
expedient that the same should be exempted from the said Duty:' Be it therefore enacted, In any 
Case where a Document dedgnated a Warrant, chargeable with and duly stamped for denoting the 
Payment of the said Duty of Threepence, and also a Document termed a Weight-Note, or any other 
Document of the like Character or Description relating only to the same Goods, Wares, or 
Merchandise as are spedfied in the Warrant, shall be issued by the Company or Person in whose 
Custody the said Goods, Wares, or Merchandise shall be, to the Owner thereof or his Broker or Agent, 
the Weight-Note or other Document aforesaid shall be exempt from the said Duty of Threepence. 

Certain Coplee or XVI. The Stamp Duty of One Penny by the said Act of the present Sesdon charged upon a 
SfSS^ Amn certified Copy or Extract of or from any Register of Births, Baptisms, Marriages, Deatlis, or Burials 
be'dM^Sttbk ^haU Bot be deemed to haye been or to be payable upon any such Copy or Extract which is or shall 

wtthBUmpDnty. be 
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STAMP DUTIES ACT. 3S 

be fonushed hjr any Clergyman, Registrar, or oilier offidal Peraon, pnntoant to and for the Pnrposea 
of any Act of Parliament, or to any General or Saperintending Registrar nnder any General 
Regulation, nor in any Case where the Person giving the Copy or Extract is not entitled to any 
Fee or Reward for the same. 

XVn. No Draft, or Order, Writing, or Document for the Payment or for entitling any Person Oirteiii(Men«i 
to the Payment by or through any Banker or Person acting as a Banker of any Sum of Money, j^M^to^^^ 
such Dnun, Order, Writing, or Document being sent or delivered by the Person making or giving tium a Fvimy 
the same to the Banker or Person acting as a Banker by or through whom the Payment is to be Btamp. 
made, and not to the Person to whom such Payment is to be made or to any Person on his BehaU^ 
shall be chargeable or be deemed to have been chargeable with any higher Stamp Duty thim One 
Penny, notwithstanding the said Payment shall be or have been thereby directed to be made at any 
Time after the Date thereof, which Duty of One Penny may be denoted by an adhesive Stamp to 
be cancelled as in the Case of a Draft or Order on Demand. 

XViU. Where any Draft or Order for the Payment of Money by any Banker or Person acting Baakannnrafflz 
as a Banker, chargeable with the Stamp Duty of One Pennv, shall come to the Hands of 8U(m J^'qI^ ^Snni 
Person unstamped, it shall be lawftd for him to affix thereto the necessary adhesive Stamp, and to oatham. 
cancel the same in manner by Law required, and upon so doing to make the Payment thereby 



directed, and to charge the Duty in account against the Person who oi^ht to have paid the same, 
or to deduct such Duty from the Sum so directed to be paid; and such Draft or Order shall, so fur 
as relates to the Stamp Duty chai^geable thereon, be good and valid; but this shall not relieve any 
Person from the liabOity to the Penalty he may have incurred by issuing the said Draft or Order 
unstamped. 

XIX. * Whereas by the Eighteenth Section of the Act passed in the I^fty-fifbh Year of the Reign 8«et i& or u 

* of King George the Third, Chapter One hundred and eighty-four, the issuing of Promissory Notes SjUij^nJ ^£ 

* payable to Bearer on Demand with printed Dates therein is prohibited, and such Prohibition is an finSw^Baiifc. 
« unnecessary Restriction:' Be it enacted. That the said Section of the said last-mentioned Act shall !!!£^^lSiiJ^ 
be and is hmby repealed: Provided idways, that, notwithstanding anything in any Act of ParUa- jffjf ^*^'*' 
ment contained to the contrary, it shall be lawful for any Person to draw upon his Banker, who Kmftio&Bankni 
shall bond fide hold Money to or for his Use, any Draft or Order for the Payment, to the Bearer or Jj^iJ^M^Sff *^ 
to Order on Demand, of any Sum of Money less than Twenty Shillings. 

XX. 'Whereas by an Actpassed in the Fiftieth Year of the Reign of King Geor^ the Third, Umoom to Hsw 

* Chapter Forty-one, every Hawker, Pedlar, and Petty Chapman, and other trading JPerson going **"JJ3*t^^2' 
*■ from Town to Town or to other Men's Houses, in England^ WaUs^ or Berwick'upon-Tweed, is fSa or sooSSd 
*• required to take out a Licence as therein mentioned, and by an Act passed in the Fifty-fifth Year to bogoodftxro^r 
*• of the Reign of the said King, Chapter Sevens-one, such trading Persons in Scotland are also SSj^in^ ^^"^ 
' required to take out a licence:* Be it enacted. That a Licence taken out under eiUier of tibe said 

Acts shall be sufficient to authorize the trading, according to the Tenor of it, in any Part <^ Great 
Britain^ and shall be read as a Licence granted under both of the said Acts. 

XXI. If any Person be convicted of an Offence under either of the said Two last-mentioned Acts, Sw^'nll li lS ^ 
it shall be lawful for the Commissioners of Inland Revenue, and they are hereby authorized, in case SaJ^mttPinS 
they shall see fit so to do, to remit the whole or any Part of the Penalty imposed by Law for such ttMimdirtiMnM 
Offence, notwithstanding the same or some Portion thereof may be payable to some Party other than ^"^ 

the Crown. 

XXH. It shall be lawful for any Person in the Service or Employment of the Post Office, FerMM in th« 
without any Licence or any Authority other than this Act, to carry about for Sale and to sell at BorHoo or tito 
any Place or Places within the United Kingdom, Postage Stanips and printed Forms of any Kind f^ Q^'^gjjgg 
issued from or used at the General Post Office, and any other Matters and Things relating to the Btamm^^S^iSSSl 
Business of the Post Office which are or may be authorized or permitted to be sold at any Post •"tiioinooi 
Office; and such Person shall not be subject or liable to any Penalty or Forfeiture for so doing, 
anything in any Act or Acts to the contrary notwithstanding. 

XXm. ' Whereas by the Act passed in the Twentieth and Twenty-first Years of Her Majesty's so ASiViefc. 9,17, 
Reign, Chapter Seventy-seven, for amending the Law relating to Probates and Letters of SSlSSiSl^*' 
Administration in England^ it is enacted that none of the Fees payable to the Officers of the Court SJ^Kii "^ 
of Probate, or of any County Court, in respect of Business under the Act, except the Fees of 
District Registrars, (which were to be taken as their Remuneration, and for their own Use,) 
should be received in Money, but that every such Fee should be collected and received by a Stamp 
denoting the Amount of the Fee which otherwise would be payable, and Provisions were therein 
made for the proper Collection of such Fees; and it was also enacted, that it should be lavrful for 
the Commissioners of Her Majesty's l^easury at any Time to order that the District Registrars or 
any of them should be paid by Salaries instead of Fees, and that thereupon all Fees payable to 
them should be accounted for and paid into the Exchequer as the said last-mentioned Commissioners 
should direct; and bv an Act passed in the same Year, Chapter Seventy-nine, for amending the 10 ^ ^i yul 0. 
Law relating to Probates and Letters of Administration in Ireland^ sioular Enactments are con- Tt. Iidnid. 
tained; and it may be conidered expedient in Cases where the said last-mentioned Commissioners 
shall have directed or sh U at any lime direct the District Registrars in England or Ireland to be 

§ud by Salaries instead of Fees, that such Fees should also be collected and received by means of . 
tamps: ' Be it therefore enacted as follows. In any Case where the Commissionen of Her Majesty's mSST'^^St' 
Treasury have ordered or shall at any Time hereafter order that any District Registrar, under either tnn to be Mid 
of the said Acts, shall be paid by Salary, it shall be lawful for them at any Time to order also that SL^*^?* ^5 
the Fees or any of the Fees authorized to be taken by such District Registrar shall be collected and S« iSi tobi 
V«oeived by means of Stamps; and thoreupon, from and after the Time to be fixed for that Purpose ^''^^^'^AJS. 



s« 
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Iigr aiif moh latt-menlioiied Older, ewetj tnch Fee shall be oolleded and leoeiTed hy a StMnp 
denotinf the Amoont of the Fee which oiherwiae woold be pa^ble, in the eune Manner and nnder 
and aalpeet to the aame FroTiaons, Clanaea, Begnlations, and Directiona in that Behalf as are con- 
tained in the said Acts respectiyely, in relation to the Fees thereby directed to be coUected and 
xeoeiYed by meana of Stamps; and to the Documents which ought to be stamped to denote sach 
Fees, as if such Fees hsd not been excepted as aforesaid, bat had been expressly directed by the said 
lespeotiYe Acts to be coUected and receiyed l^ meana of Stamps, as other Fees are thereby xespec- 
tirely directed to be collected and receiyed. 



BCErE)£)UL£ referred to, coiitaining the Duties by this Act imposed. 

AWARD in England or Ireland, and Award or Decreet Arbitral in Scotland: 

£ 8. D. 

Where the Amoont or Valae of the Matter in dispute shaU not exceed £50. 2 6 

And where it ahaJl exceed £50. and not exceed £100. - - - 5 

And where it shall exceed £100. and not exceed £200. - - - 10 

And where it shall exceed £200. and not exceed £500. - - - 15 

And where it shall exceed £500. and not exceed £750. - - -10 

And where it shall exceed £750. and not exceed £1000.- - -15 

And where it shall exceed £1000., and also in all other Cases not aboYe 

provided for - - - - - - - -115 

COINTBACT NOTE. Any Note, Memorandum, or Writing, commonly called a £ 8. d. 
Contract Note, or by wbateyer Name the same may be designated, for 
or relating to Uie SiUe or Purchase of any Goyemment or oUier Public 
Stodu, Funds, or Securities, or any Stocks, Funds, or Securities, or 
Share or Shares of or in any Joint Stock or other public Company, to 
the Amount or Value of £5. or upwards - - - ^ U 1 



LEASE. Any Assignment or Surrender of a Lease or Tack for a Term of Yean 
exceedmg Thirty-five, upon any other Occasion than a Sale or* 
Mortgage -------- 



'A Duly «iaal to 
the ad ▼aloram 
Dntywltb whldi 

or Tack woold 
ba diargaabia, 
bat BO hlilicr 
Daty than £1, 
Ua. ahan ba 



POLICY OF ASSURANCE or Insurance, by whatever Name the same shall be 
called, whereby any Sum of Money shall be assured, or agreed to be 
paid only upon the Death of any Person, from or by reason of any 
Cause incident to or consequent upon travelling, whether by Land or 
Water, or any Accident or external Yiolenoe, or any Cause whatever 
other than a natural Cause; or whereby any Compensation shall be 
assured or agreed to be made or paid for personal Injury received from 
any Cause whatever; or whcrebv both a Sum of Money upon Death 
and a Compensation for personal Ii^ury as aforesaid shall be assured and 
agreed to m paid, or whereby any Assurance or Insurance shall be made 
upon Glass from Loss or Damage of any kind except by Fire, 
Where the Premium or Consideration for such Assurance, Insurance, 

or Agreement shall not exceed Two Shillings and Sixpence 
And where tiie same shall exceed Two ShilBngs and Sixpence and 
shall not exceed Five Shillings - . . . . 

And where the same shall exoMd Five Shillings, then for every Five 
Shillings and also for every fractional Part of Five Shillings 

FBOMISSOBY NOTE made in the United Kingdom for the Payment of any Sum 
of Money exceeding £4000., 
For every £1000. or Part of £1000. of the Money thereby made 
payable -------- 

riiM 



GDI 
8 
8 



Foordgn FBOMISSOBY NOTE made or purporting to be made out of the United Bfflof Bxehan ia 
Kinffdom to the Payment witbu the United Kingdom of any Sum^ forthaPajraMot 
of Money ----.--. 
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TITLBS TO LAND (SCOTLAND) ACT. 87 



CAP. CXLIII. 

An Act to extend certain Provisions of the Titles to Land (Scotland) Act, 
1858, to Titles to Land held by Burgage Tenure; and to ameud the 
said Act. [28th Avffust I860.] 

' IW HERE AS it is expedient to extend certain ProvisionB of '*The Titles to Land (Scotland) n * » Vlok. e. 
' VV Act, 1858/' to Titles to Land held by Burgage Tenure, and also to amend the said Act: * '** 
Be it enacted hy the Queen's most Excellent Majesty, by and with the Advice and Consent of the 
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the 
Authority of the same, as follows: 

L This Act may be cited for all Purposes as **The Titles to Land (Scotland) Act, I860.*' OMirt ntla. 

IL The following Words in this and the recited Act, and in the Schedules hereunto and to the Inta rpt i iit loa U 
recited Act annex^ shall have the sereral Meanings hereby and in the recited Act assigned to ^*™'' 
them, unless there be something in the Subject or Context repugnant to such Construction ; that is 
to say, the Word ^^Deed" and the Word ^^ Conveyance" sh^ extend to and include original 
Charters, Charters and Writs and Procuratories of B^esignation, Charters of Adjudication and Sale, 
Dispositions, Bonds and Dispositions in Security, Bonds of Annuity and of Annual Rent, and other 
Heritable Bonds, Feu Contracts, Contracts of Ground Annual, Decrees of Adjudication, Decrees of 
Sale, (whether such Decrees of Adjudication or Decrees of Sale contain Warrant for Infeftment or 
not), decrees of Special Service, Precepts from Chancery, Precepts of Writs of Clare constat, Writs 
of Acknowledgment, Contracts of Excambion, and other Deeds and Decrees by which Lands are 
conveyed, or Itights in Lands, either absolato or redeemable, or in Security, are constituted or con- 
veyed; and official Extracts of any such Deeds, Conveyances, and Decrees, and all Codicils, Deeds 
of Nomination, Decrees of Dechuiitor, and other Writings bearing Reference to Conveyances 
separately granted, and naming or appointing Persons to exercise or enjoy the Rights or Powers 
conferred by such Conveyances, shall be deemed and taken, for the Purposes of this Act, to be 
Parts of the Conveyances to which they separately bear reference; the Woid ^^ Lands*' shall extend 
to and include all Heritable Subjects, Securities, and Rights; the Words ^^by Burgage Tenure** and 
the Words ** held Burgage'* shall extend to and include any Mode of Tenure known and effectual 
in Law similar to Burgage Tenure. 

m. It shall not be necessary to expode and record an Instrument of Sasine, or of Resignation loitnaMBts of 
and Sasine, on any Conveyance of Lands held Burgage, according to the present Law and Practice; ReSnaa^ uS. 
but it li^aU be competent and sufficient for the Person in whose Favour the Conveyance is granted, snine, no VmKw 
instead of expeding and recording such Instrument to record the Conveyance itself in the Register ^^^^^^^ *°^ 
of Sasines applicable to the Lands therein contained ; and the Conveyance shall be present^ for teTMuSid!' ^'^ 
Registration, with a Warrant of Registration thereon, in or as nearly as may be in the Form Ko. 
1. of Schedule (A.) to this Act annexed, specifying the Person on whose Behalf it is presented, and 
signed by such Person, or his Agent; and such Conveyance, being so presented, and recorded along 
with sudfi Warrant, shall have the same legal Force and Effect in all respects as if Resignation (» 
such Lands had taken place in due Form, and as if the Conveyance haid been followed by an In- 
strument of Sasine or of Resignation and Sasine duly expede and recorded at the Date of recording 
the Conveyance, according to the present Law and Practice, in favour of the Person on whose Be- 
half the Conveyance is presented for Registration. 

TV. Where a Conveyance of Lands held Burgage is contained in a Deed granted for farther Not nenmnr to 
Purposes and Objects, such as a Marriage Contract, Deed of Trust, or Deed of Settlement, it shall ^^ILumT 
not be necessary to record the whole of such Deed, but it shall be competent and sufficient to ex- ^^ 
pede a l^otarial Instrument, setting forth generally the Nature of the Deed, and containing at 
length those Portions of the Deed by which such Lands are conveyed, and by which Real Burdens, 
Conditions, or Limitations are imposed, and to record such Instrument in the appropriate Register 
of Sasines; and where a Deed conveys separate Lands, or separate Interests in the same Lands, to 
the same or different Persons, it shall not be necessary to record the whole of such Deed, but it shall be 
competent and sufficient to expede and record as aforesaid a Notarial Instrument, setting forth 
generally the Nature of the Deed, and containing at length the Part or Parts of the Deed by which 
particular Lands are conveyed to the Person in whose Favour the Notarial Instrument is expede, 
and the Part of the Deed which specifies the Nature and Extent of the Right and Interest of such 
Person, with the Real Burdens, Conditions, and Limitations, if any; and such Notarial Instrument 
shall be in or as nearly as may be in the Form of Schedule (B.) to this Act annexed. 

y. Immediately before the Testing Clause of any Conveyance of Lands held Burgage, it shall dauo dincdnc 
be competent to insert a Clause of Direction in or as nearly as may be in the Form of Schedule (C.) ^^ ^ bt^MoSh 
to this Act annexed, specifying the Part or Parts of the Conveyance which the Grantor thereof de- dtd. 
sLraB to be recorded in the Register of Sasines, and when such Clause is so inserted, and Reference 
made thoreto in the Warrant of Registration to be endorsed thereon in Terms of this Act, the 
Keeper of the appropriate Register of Sasines shall record such Part or Parts only, together with 
the Clause of Direction and the Testing Clause; and the recording of such Part or Parts of the 
Conveyance, together with the Clause of Direction and the Testing Clause, and the Warrant of 
Begistration, as before provided, shall have the same legal Effect as S a Notarial Instrument, con* 
Uluog luch Fart or Parts of the conveyance, had been duly expede and recorded ia fiftvour of the 

Persou 
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Fenon on whose Behalf the Conveyanoe Is pfesented: Frorided that, notwithstanding sach Cknse 
of Biradaon, it shall be competent for the Person entitled to present the Conyeyance for Registra- 
tion, to record the whole Conveyance, or to expede and record a Notarial Instrnment, as herein- 
before provided, in the same Manner as if the Conveyance had contained no such Clanse of Direc- 
tion; and where a Notarial Instrument shall be expede, as herein-before provided, no Part or Parts 
of the Conveyance directed to be recorded shall be omitted from such Instrament. 

2*rttlBaiiiiMt vi. It shall not be necessary to insert in any Conveyance of Lands held Burgage a Clause of 
OmSSoS Obligation to infefb, or a Procuratory or Clause of Besignation. 



b£JSL ^"'mR* ^JLl* ^^ "1^ ^ competent for the Heir of any Person who died last vest and seised in any Lands 
^^up TUto^ held Burgage, to obtain from the Magistrate of the Burgh within which such Lands are situate a 



Wiit of Clare eoo- Writ of Clare constat in or as nearly as may be in the Form of Schedule (D.) to this Act annexed; 

■M^by Special ^^ ^ |^g Option, it shall be competent to such Heir to apply for and obtain Decree of Special 
Service by the Sheriff of Chancery, or by the Sheriff of the County within which such Burgh is 
situate, in the same Manner in all reroects as if such Lands were not held Burgage; and sudi Writ 
of Clare constat or Decree of Special Service may be recorded in the appropriate Kegister of Sasines, 
and when so recorded, with Warrant of Registration thereon, shall have the same Effect in all re- 
raects as if Cognition and Entry of such Heir had taken place in due Form, and an Listrument of 
Cognition and Sasine in regard to such Lands, and in &vour of such Heir, had been duly expede 
and recorded, according to the present Law and Practice. 

mnSMa ^fiEnw VIII. When any Person shall have granted or shall grant a general Conveyance comprehending 
of Genmi Die- Lands held Burgage, whether by Dc^d mortis causcL or inter vivos^ it shall be competent to the 
poaeei authoriaed Disponee under such Conveyance, or to any other Person who shall have acquired Right to such 
Conveyance, in whole or in part, to expede and record as aforesaid a Notarial Listrument in or as 
nearly as may be in the Form of Schedule (E.) to this Act annexed; and such Notarial Listrument, 
being duly recorded in the appropriate Register of Sasines, shall be equivalent to an Listrument of 
R^gnation and Sasine duly expede and recorded, following on a Disposition of the Lands and Re- 
signation thereof in due Form; and when Heritable Securities are contained in such Notarial Li- 
strument, the Listrument so expede and recorded shall, along with its Warrants, be equivalent to 
an Assignation of such Heritable Securities executed by the Grantor of the general Conveyance, 
and duly recorded in the appropriate Register of Sasines: Provided that where such Notarial Li- 
strument shall be expede by a Person other than the original Disponee under such general Con- 
veyance, the Notarial Instrument shall set forth the 'Htle, or Series of Titles, by which the Person 
in whose Favour the Listrument is expede acquired Right to such Conveyance, and the Nature and 
Extent of his Right. 

* jSII! ^ ^to^uSl ^' ^* "'^ ^ competent to any Person, in right of an unrecorded Conveyance of Lands held 
•ontod GMTtj- Burgage, to assign the Conveyance in or as nearly as may be in the Form No. 1. of Schedule (F.) 
«■>"■• to this Act annexed, and the Assignation, or in the event of there being more than One, the suc- 

cessive Assignations, may be recorded in the appropriate Register of Ssuines, along with the Con- 
veyance itself, and a Warrant of R^stration thereon, in or as nearly as may be in the Form No. 
2. of Schedule TA.) ; and it shall be competent to write the Assignation or Assignations on the 
Conveyanoe its^ in or as nearly as may be in the Form No. 2. of Schedule (F.), in which Case the 
Assignation or Assignations and the Conveyance may be recorded along with the Warrant of Re- 
gistration thereon, which shall be in or as nearly as may be in the Form No. 1. of Schedule (A.); 
and the Conveyance with the Warrant of Registration, and the Assignation or Assignations, 
separate from or written upon the Conveyance, being so recorded shall operate in favour of the 
Assignee on whose Behalf they are presented for Registration, as fully and effectually as if the 
Lands contained in the Assignation, or, if there be more than One, in the last Assignation, had 
been disponed by the original Conveyance in favour of such Assignee, and the Conveyance, with 
the Warrant of Registration, had been recorded in the Manner herein-before provided of the Date 
of recording such Conveyance and Assignation or Assignations. 

Hoiariai ^stni- X. When any Person shall have acquired Right by General Conveyance, Service, Assignation, 
Spawns ma^' Adjudication, or otherwise, to an unrecorded Conveyanoe of Lands held Burgage granted in &vour 
lag Bigfat a tonn - of another Person, it shall be competent to such first-mentioned Person to expede, as aforesaid, a 
22Jlli£SaS" Notarial Listrument, in or as nearly as may be in the Form of Schedule (G.) to this Act annexed, 
setting forth the Conveyance and the Title or Series of Titles by which he acquired Right to Xha 
same, and the Nature and Extent of his Right, and to Record the Conveyance along with the 
Notarial Listrument in the appropriate Register of Sasines; or where it is not desired to record the 
whole of the Conveyance, it shall be competent to expede, as aforesaid, a Notarial Listrument, in or 
as nearly as may be in the Form of Schedule (B.), setting forth genersdly the Nature of the Deed, 
and containing at length those Portions of the Deed by which the Lands in regard to wldch the 
said Listrument is expede are conveyed, and by which real Burdens, Conditions, or Limitations aro 
imposed, and also setting forth the Title or Series of Titles by which the Party acquired Right to 
the Conveyance, and the Nature and Extent of his Right; and to record such Notarial Listonunent 
in the appropriate Register ^ Sasnes; and the Conveyance with a Warrant of Registration thereon, 
along with such Notarial Listrument in the Form of Schedule (G*), or such Notimal Listnunent in. 
the Form of Schedule (B.), being so recorded, shall be equivalent to a Conveyance in &vonr of the 
Person expeding the Listarument, duly recorded along with a Warrant of Registration in the Man* 
ner herein-before provided. 



-^. ^ XI. When any Lands held Burgage are or shall hereafter be held under a Deed of EntaE, it shall 

^'^- y^ not be necessary to repeat the Destination contained in such Entail at length in the Conveyances, 

Instniments of toine or of Resignation and Sasine or of Cognition and Saane, Lutrnments of 

Gogiutiotii 
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Cognition, Kotarial Insiaramenifl, or other Deeds necesBary to transmit, renew, or complete a IStle 
under such Entail; bat it shall be sufficient to refer to the Destination as set forth at full Length 
in the Deed of Entail recorded in the Register of Tailzies, if the same shall have been so recorded, 
or as set forth at fuU Length in any Conveyance, Instrument of Sasine or of Besignation and 
Saaine, or of Cognition and Sasine, Instrument of Cognition, Notarial Instrument, or other Deed 
containing such Lands duly recorded in the appropriate Register of Sasines, and forming Fart of 
the Progress of Title Deeds of the Lands comprehended under such Entail, such Reference being 
made in the Terms, or as nearly as ma;^ be in the Terms set forth in No. 2. of Schedule (H.); and 
the Reference so made to such Destination shall be equivalent to the full Insertion thereof, and shall 
to all Intents and in all Questions whatever have the same legal Effect as if the Destination in the 
recorded Conveyance, Instrument, or other Deed referred to bad been inserted at length, notwith- 
standing any Law or Practice to tiie contrary, or any Injunction to the contrary contained in such 
Deed of Entail, and notwithstanding any Enactments or Provisions to the contrary contained in 
any Act or Acts of Parliament now in force, all which are hereby repealed, so far as inconsistent 
herewith, but no fftrther. 

Xn. When a Deed of Entail comprehending any Lands held Burgage contains an express Clause Gartifai OImmi 
authorizing Registration of the Deed in the Register of Tailzies, it shall not be necessary to insert ^^^!£|iJSi!^. 
Clauses of Prohibition against Alienation, contracting Debt, and altering the Order of Succession, 
but such Clause of Registration shall have in every respect the same Operation and Effect as if such 
Clauses of Prohibition had been inserted according to the present Law and Practice, and duly 
fenced with irritant and resolutive Clauses. 

Xjn. All Conveyances, with Warrants of Registration written thereon, Instruments of Cognition, !j!J2|^^^^ 
and other Notarial Instruments, hereby authorued to be recorded in the Register of Sasines, may BSSrtvofMnM 
be recorded at any Time in the Life of the Person on whose Behalf the same shall be presented for aathorind. 
Registration, in the same Manner as Instruments of Sasine, or of Resignation and Sasine, or of 
Cognition and Sasine, and the Keepers of such Register are hereby authorized and required to 
record the same accordingly, when presented for that Purpose; and the Date of Entry in the 
Minute Book shall be held to be the Date of Registration; and the Date of Registration of all such 
Conveyances, Instruments of Cognition, and other Notarial Instruments, shall be equivalent to the 
Date o£ Registration of Instruments of Sasine, of Resignation and Sasine, and of Cognition and 
Sasine, according to the existing Law and Practice; and Extracts of all such Conveyances, 
Warrants of Registration, Instruments of Cognition, and other Notarial Instruments, so recorded, 
shall make Faith in all Cases as the recorded Conveyances, Warrants, and Instruments themselves 
would have done, except where any such Conveyance, Warrant, or Instrument so recorded shall 
be offered to bo improven. 

XIV . Nothing contained in this Act shall prevent the Constitution, Transmission, or Completion Prtimt Fumi of 
of Rights to Lands held Burgage by the Forms in use prior to the passing of this Act. taSS*™^"*^ 

XV. It shall be competent to a Trustee on a sequestrated Estate, or to Liquidators, official or Mode of oompirt- 
voluntary, appointed for the Purpose of winding up a Joint Stock Company, who shall desire to ^ *" u!a^^ '^ 
complete a Title to any Lands held Burgage, to expede, in the Manner aforesaid, a Notarial tnti^ u?^ 
Instrument setting forth the Act and Warrant of Confirmation in favour of such Trustee, or the Liqaidaton of 
Appointment of such Liquidators, official or voluntary, respectively, and specifying the Lands J^Jj^**^^**"*- 
belonging to the Bankrupt or Company to which a TiUe is to be completed, and the Title by which 

such Lands are held by the Ban^upt or Company, in or as nearly as may be in the Form of 
Schedule (I.) to this Act annexed, and to record such Notariid Instrument in the appropriate 
Register of Sasines; and such Notarial Instrument being so recorded shall be equivalent to an 
Instrument of Sasine or of Resignation and Sasine in favour of the IVustee or Liquidators, duly 
expede and recorded, following on a Conveyance by the Bankrupt or Company, and Kesignation of 
the Lands in due Form ; and when Heritable Securities are contained in such Notarial Instrument, 
the Instrument when recorded in the appropriate Register of Sasines shall, along with its Warrants, 
be equivalent to an Assignation of such Heritable Securities granted in favour of such Trustee by the 
Bankrupt, or in favour of such Liquidators by the Company, and duly recorded in the said Register. 

XVI. In Actions of Constitution and Adjudication against an Apparent Heir on account of his Dnigence agalmt 
Ancestor's Debt or Obligation, for the Purpose of attaching Lands held Burgage, forming Part of -^W"**** ^«** 
the Ancestor's Heritable Estate, it shall not be necessary to raise separate Summonses of Constitu- 
tion and Adjudication, but both Actions may be combined in One Summons, whether the Heir 

renounce the Succession or not; and Actions of Constitution, and Actions of Constitution and 
Adjudication, against an Apparent Heir, on account of Hs Ancestor's Debt or Obligation, for the 
Purpose of attaching the Ancestors' Heritable Estate, and Actions of Adjudication against such Heir 
on account of his own Debt or Obligation for the purpose of attaching such Estate, may be insisted in 
at any Time after the Lapse of Six Months from the Date of his becoming Apparent Heir, any Law 
or Practice to the contrary notwithstanding; and in all such Cases a Decree of Adjudication shall be 
held equivalent to a Conveyance from such Aiicestor of all Lands adjudged in favour of the Adjudger. 

XVII. When any Obligation, Burden, Condition, Qualification, or other Matter has been or ObUgatlominln- 
Rhall be appointed to be inserted or referred to in the Instruments of Sasine, or of Resignation and gJJSJf^Ac. sbi^ 
Sasine, or of Cognition and Sasine, applicable to any Lands held Burgage, the same shall be inserted be inserted !n No. 
or referred to in any Instrument of Cognition or other Notarial Instrument applicable to such tarwiiutramenti 
Lands to be expede in virtue of this Act. 

XV ill. In case of any Error or Defect in any Notarial Instrument expede or to be expede in conveyuoe or 
virtue of the Act of the Eighth and Ninth Years of the Reign of Her present Majesty, Chapter imtrnment of 
Thirty-one, or in the recording of any such Instrument, or of any Error of Defect in any Instrument ^j^^^j^^ 

of ofBegiftration. 
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of Ck>^tioii, or other Notarial Inatrament, to be ezpede in Tirtae of this Act, or In tlie reeoidiag 
of any soch Inatrament, or in the recording of any Conveyance or Warrant of Registration, to be 
recorded in the Register of Sasines in yirtoe of this Act, it shall be competent of new to make and 
record a Notarial Instrument, or of new to record the Conyeyanoe with tiie origmal, or a new 
Warrant of Registration, as the Case may require; and such new Notarial Instrument so ezpede 
and recorded, or such Conveyance so of new recorded with the original, or new Warrant of 
Registration, shall, from the Date of recording thereof, have the same E£kct as if no jprevioaa 
Notarial Instrument had been ezpede and recorded, or as if sudi Conveyance and original W airaat 
of Registration had not been previously recorded. 

BMoidtd Xitttm. XIX. The Act of the Sizth and Seventh Years of the Reign of His late Migesty King WUUam 
SuSnigS on th« ^® Fourth, Chapter Thirty-three, intituled An Act to amend and regulate the Law of ^tland a» 
Gramid of En- to Erasures in Instruments of Sasine and of Resignation ad remanentiam, shall eztend and be 
applicable to InstrumentB of Cognition and Notarial Instruments authorized by this Act, and to 
ifotarial Instruments ezpede and to be ezpede under the Act Eighth and Ninth Victoria, Chapter 
Thirty-one. 



m«iitt nwr be '^^^ "^ Deeds, Writs, and Instruments whatever, mentioned or not mentioned in this Act, 

putty wrtttn and having a Testing Clause, may be partly written and partly printed or engraved: Provided that, in 

pwayptiiitad or the Testing Clause, the Date, if any, and the Names and Designations of the Witnesses, and the 

*"''*^^*^ Number of the Pages of the Deed, Writ, or Instrument, if the Number be specified, and the Name 

and Designation of the Writer of the written Portions of the Body of the Deed, Writ, or Instrument, 

and of the written Portions of the Testing Clause, shall be ezpressed at lengUi in Writing; and 

such Deeds, Writs, and Instruments shall be as vidid and effectual as if they had been wholly in 

Writing. 

Vbm ofiMdttiiic XXI. No Town Clerk of any Royal or other Burgh in Scotland who has been or shall be 
Murad; bv? no ^Ppou^ted Subsequent to the Eighth Day of March One thousand eight hundred and sizty shall have 
fduira TowB any ezclusive Right or Privilege of preparing or ezpeding any Conveyance, Instrument, or other 
cSSm St o!^ ^rit applicable to Land, or shall have any Right or Compensation in respect of any Alterations 
peiiMtioa&rLoif affecting the Rights, Duties, or Emoluments of Town Clerks, which may be made by this Act or 
ofFtoM, *«. any Act which may hereafter be passed: Provided always, that ezisting Town Clerks, whether sole 
or joint, who, according to the present Law and Practice, are exclusively entitled to prepare Instru- 
ments of Sasine or of Resignation and Sasine in Burgage Subjects, shall, each during the Period 
to which his Rights shall extend under any legal Appointment or Agreement existing at the afore- 
said Date, but no longer, be entitled to claim and receive from the Person presenting for Registra- 
tion in the Burgh l^gister of Sasines kept by such Town Clerk any Conveyance, which, when 
recorded, will operate the Effect of a recorded Instrument of Sasine, or of Resignation and Sasine, 
such, but no other. Fees as he would have had Right to draw, and to appropriate to his own Use 
and Benefit, in respect of the Preparation and recording of the Instrument of Sasine or of Resigna- 
tion and Sasine which, if this Act had not been pas^, must have been recorded in the Burgh 
Register of Studnes, in order to operate the like Effect as the recording therein of such Conveyance; 
and the Person recording such Conveyance in the said Register of Sasines shall be bound to pay 
such, but no other, Fees to such Town Clerk in respect thereof: Provided always, that in estimating 
the said Fees such Instruments of Sasine or of Resignation and Sasinu shall not be computed as of 
greater Length than the Writings actually recorded whereby such Instruments of Sasine or of 
Resignation and Sasine have been rendered unnecessary. 

Prariilon for XXII. From and after the passing of this Act, and during the Period to which the Rights of 
lAoda h«id Bor. any existing Town Clerk in any Burgh to which Lands are held Burgage, and no Register of SasineB 
SSghJL^Mteroc ^ kept, extend under legal Appointment, and no longer, no Conveyance, Writ, or Instrument 
SailnM u kept, applicable to Lands in such Burgh held Burgage, and which under the Provisions of this Act shall 
come in place of any Writ or Instrument which such Town Clerk would by Law have been 
exclusively entitled to prepare had this Act not been passed, shall, as regards such Lands, be validly 
recorded in any Register of Sasines, unless the Warrant of Registration of such Conveyance, Writ, 
or Instrument sliall be subscribed, or where no such Warrant is required, such Conveyance, Writ, 
or Instrument itself shall be subscribed or endorsed with the Signature of such Town Clerk, which 
Signature he shall be bound to attach or endorse on Receipt in respect thereof of One Half of the 
Fees which would have been chargeable by him for the Preparation of the Writ or Instrument which 
he would have been entitled to prepare as aforesaid, and of no other Fees; but if the said Convey- 
ance, Writ, or Instrument be prepared by him, he shall not he entitled, in respect of his Signature 
as aforesaid, to any other beyond the ordinary Fees for preparing such Conveyance, Writ, or 
Instrument: Provided always, that in estimating the said Fees the said Writ or Instrument shall 
not be computed as of any greater Length than the Conveyance, Writ, or Instrument signed by 
such Town Clerk. 

Proriskmi for XXill. All the Provisions of this Act applicable to Lands held by the ordinary Burgage Tenure 
Landfl In th« shall be applicable also to Lands in the Burgh of Paisley held by the peculiar Tenure of Booking; 
h'lTb *V*ki?^ ^^ * ^^ Provisions of this Act applicable to Resignation, and to Instruments of Sasine, and of 
Team ^ ^ Resignation and Sasine, and of Cognition and Sahinc, and Registers of Sasines, respectively, of 
Lauds held Burgage shall be applicable also to Booking, and to Instruments of Resignation and 
Booking, and to Extract Bookings, and to the Rcpster of Booking, rcsiiectivcly, of Lands in said 
Burgh of Paisley held by said Tenure of Booking: Provided always, that nothing in this Act con- 
tained shall prevent the Constitution, Transmission, or Com{)letion of Rights to Lands held by the 
said Tenure of Booking by the Forms in use prior to the passing of this Act. 

XXIV. It 
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XXIV. It Bhall be UwM for the Court of Seflrion from Time to Time to paai Acts of Sederont ^S^^SS^ 
fixing and regulating the Fees payable to Town Clerks and Keepers of Registers of SasineB tot and ^Sto Wtm, 
with respect to all Instruments and Proceedings under this Act, and the recording of all Deeds and 
Instruments made and executed under the Provisions thereof; and the said Court may either make 

a General Table of Fees which shall be applicable to all the Burghs in Scotland^ or may make Special 
Tables of Fees whidi shall be applicable to any One or more of such Burghs, as they think fit; and 
the Tables of Fees applicable to each Burgh shall come into operation on the Death, Reognation, or 
Removal of the existing Town Clerk of such Burgh ; and it aball not be lawful for any Town Clerk 
or the Keeper of the Register of Sasines of any Burgh who' shall be appointed after the paann^ of 
this Act, to demand or recelye any higher Fees for or in respect of any Instruments or Proceedings 
under this Act, or the recording of any Deeds or Instruments made and executed under the Pro- 
visions thereof, than the Fees specified in the Table which for the Time shall be applicable to such 
Burgh; and the said Court may meet for the Purpose of passing and pass such Acts of Sederunt 
either during Session or Vacation, and may from Time to Time re^^ or alter such Acts and Tables 
of Fees: Provided, that all Acts of Sederunt passed under the Authority of this Act shall, within 
One Month after the Date thereof, be transmitted bv the Lord President of the said Court to One 
of Her Majesty's Principal Secretaries of State, that tiie same may be laid before both Houses of 
Parliament. 

XXV. Every Deed contwning a Clause of Direction in Terms of the recited Act or Ihis Act, g^^tJfJKS 
presented for Registratum in any Register of Sasines, shall, if such Clause of Direction is intended to fn Wammts of 
to be acted on, bear express Reference thereto in the Warrant of Registration, if any, which, in lUgtatrattoB, 
Terms of the recited Act or this Act, is otherwise required to be endorsed on such Deed, or in a 

separate Warrant of Registration, in the Form as nearly as may be of the Schedule (K.) to this Act 
annexed; and in the absence of such express Reference in such Warrant of Registration as afore- 
said, such Deed shall be engrossed in the Register as if it had contained no Clause of Direction. 

XXVI. It shall be competent for the Town Clerk of any Burgh to expede and record, and for ^^'^cJ^anA 
the Keeper of any Burgh or other Register of Sasines, Reversions, &c. to record, any Instrument of Ke^UofBcgta- 
Sasine or of Cognition and Stoinc, or any Notarial Instrument, or Conveyance or other Writ, in tanofSarfawnot 
which such Town Clerk or Keeper may be personally interested, either individually or as a Trustee ^^^SHiiZ 
for another or otherwise; and no Instrument of Sasme or of Cognition and Sasine, Notarial Instru- terot in nooniid 
ment. Conveyance or other Writ, expede or recorded prior to the Date of the passing of this Act, or ^'^ 
which may hereafter be expede or recorded, shall be challengeable or in any way affected by reason 

of personid Interest in the Town Clerk or Keeper of the Register by whom ike same has been expede 
or recorded as aforesaid: Provided that this Enactment ^all not prejudice or affect any Action or 
Proceeding which may have been instituted prior to the passing of this Act. 

XXVn. In Excambions of Entailed Lands, whether held Buijgage or not, it shall not be neces- ^{{Jy^ ^ 
sary to insert at Length in the Conveyances of the Lands obtain^ in exchange for such entailed in BxeamUooatf 
Lands, or in the Lis&uments of Sasine, Notarial Instruments, or other Writs, which may follow ^^^^HL^T^ 
upon such Conveyances, the Destination of Heirs, or the Conditions, Prohibitions, Declarations, Baftranoemtr^ 
Limitations, Restrictions, Clauses irritant and resolutive, or Clauses authorizing Registration in the 
Register of Tailzies, contained in such Deed of Entdl, but in such Conveyances, and in all other 
Conveyuices of Entailed Lands, and in all Notarial Instruments applicable thereto, it shall be compe- 
tent and sufficient to refer to such Destination, and to such Conditions, Prohibitions, Declarations, 
Limitations, Restrictions, Clauses irritant and resolutive, and Clause authorizing Registration in 
the Register of Tailzies, as set forth in the Deed of Entail recorded in the Register of Tailzies, if 
the same shall have been so recorded, or as set forth in any Conveyance, Instrument of Sasine, or other 
Writ duly recorded in the appropriate Register of Sasines, and forming Part of the Progress of 
Title Deeds following on such Deed of Entail, such reference being made as nearly as may be in the 
Terms set forth in Schedule (L.) to this Act annexed ; and the l^erence so made to such Destina- 
tion, and to such Conditions, Prohibitions, Declarations, Limitations, Restrictions, Clauses irritant 
and resolutive, and Clause authorizing Registration in the Register of Tailzies, shall be equivalent 
to the full Insertion thereof, notwithstanding any Law or Practice to the contrary or any Injunction to 
the contrary contained in such Deed of Ent»il, or any Enactments or Provisions to the contrary 
contained in any Act of Parliament, all which arc hereby repealed to the Extent of making this 
Enactment operative, but no further. 

XXVm. When any Lands, whether held Burgage or not, disponed, under the Authority of an g;^ SSwJ 
Act of Parliament, in excambion for other Lands, are burdened with Debts, the Lands so disponed for otto LaDdS 
shall, from and after the Date of Registration in the appropriate Register of Sasines of the Contract to aiitet such 
or Deed of Excambion of such Lands, be freed and disburdened of such Debts so far as previously SJSfui^S; *" 
affecting the same, and shall be burdened with the Debts, if any, which previously affected the 
Lands acquired in exchange for the same, in the Order of Preference in which such Debts were a 
Burden upon such last-mentioned Lands: Provided always, that before any such Excambion is 
authorized (in addition to such Procedure as may be prescribed by such Act) such Intimation as 
the Court of Session may consider necessary shall be made to all Creditors having Interest, and such 
Creditors shall be entitled to state any Objections thereto, of which the Court shall judge: Provided 
also, that in such Contract or Deed of Excambion, or in a Schedule subscribed as relative thereto, 
and declared to be Part thereof, and recorded therewith, there shall be set forth ns to each of the 
said Debts the following Particulars; namely, the Amount of the Debt, the Date of recording the 

G Writ 
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Writ by wliich its Constitation wbb oriflinall^r publuiheii, the Bepster in which the same was so 
published, the Name and Designation of the Original Creditor, and if the Debt has been transferred 
the Name and Designation of the Creditor understood to be in rieht thereof for the Time, and the 
Date of recording the Writ whereby his Right was published, and the Register in which the M>mA 
was so published; provided further, that in such Contract or Deed of Excambion such Debts shall 
be ezpraasly declared to burden the I^mds to which the same are transferred as aforesaid. 

J*"*jj" '^•'J^ XXIX. In all Cases where there are or shall be Entailer's or other Debts or Sums of Money 
diamd oa an. which might lavrfully be made chargeable, by Adjudication or otherwise, upon the Fee of an Entailed 



^JiM EijtaiMjqr Estate, we Heir of Entail in goasesBion of such Estate for the time being shall have all the like 
"^"^ '"^ ■- "* ' - . -^g^^^ Qj. j^y Portion thereof, other than the Man- 



uma xmaxm oj ii^state, tne neir ot Ji<ntau m possession ot a 

JSuoTto ^ Powers of chareing the Fee and Rents of such 

oodtiy. sion House, Offices, and Policies thereof, with such Debts or Sums of Money, and of granting, with 

the Authority of the Court of Session, Bonds and Dispositions in Security for the Amount of such 
Debts and Sums of Money, as by the Act Eleventh and Twelfth Victoria^ Chapter Thirty-siz, and 
the Act Sixteenth and Seventeenth Victoria, Chapter Ninety-four, are conferred with reference to 
Provisions to younp;er Children; and such Bonds and Dispositions in Security may be granted in 
favour of any Parties in the Right of such Debts or Sums of Money at the Date wnen such Bonds 
and Dispositions in Security are executed. 

g«tG>»Mf of XXX. The Short Clauses of Consent to Registration for Preservation, and for Preservation and 
SstnSon mayiM Execution, set forth in the Schedule (A.) ann^ced to the Act Tenth and Eleventh Victoria, Chapter 
vMdin aajDMd. Forty-eight, shall, when occurring in any Deed or Writing whatever, have the like Meaning uid 

Import as by the said Act is attributed to them when occurring in any Disposition, Conveyance, 

Deed, or Instrument referred to in the First Section of the said Act 

*^ h. ?j L?!3 XXXI. With reference to the First Section of the "Titles to Land (Scotland) Act, 1858," it is 
STm lOnidyfa declared and enacted, that in all and each of the Cases set forth in the Sixth Section of the Act 
anj Coov^yanoe Tenth and Eleventh Victoria, Chapter Forty-seven, or in the Fifth Section of the Act Tenth and 



Bcctatar 5 S Eleventh Victoria, Chapter Forty-eight, or in the Fourth Section of the Act Tenth and Eleventh 
■iSk Victoria, Chapter Forty-nine, or in the Fourth Section of the Act Tenth and Eleventh llctoria^ 

Chapter Fifty, or in the Twenty-seventh Section of the Act Tenth and Eleventh Victoria, Chapter 
Fifty-one, it is and shall be lawful to refer as in the said Acts of the Tenth and Eleventh Victoria 
is provided, to such Real Burdens or Conditions or Limitations as are therein specified, as set forth 
at full Length in any Conveyance or Notarial Instrument recorded in the appropriate Register of 
Sasines of tiie Lands to which such Burdens or Conditions or Limitations apply; and that such Re- 
ference is and shall be equivalent to the full Insertion in the Disposition, Conveyance, Procuratory, 
Charter, Precept of Clare constat, Decree of Adjudication, Instrument of Sasine, or other Deed or 
Instrument in which such Reference occurs of such Real Burdens or Conditions or Limitations, and 
has and shall have all the legal Effects assigned by the said Provisions of the said Statutes, or any or 
either of them, to any Reference to such lUal Burdens or Conditions, or Limitations, as set forth at 
Length in any recorded Instrument of Sasine, or recorded Instrument of Resignation ad remanentiam, 

EstoMlon of Pr»- XXXD. The Provisions of the Act of the Thirteenth Year of Victoria^ Chapter Thirteen, inti- 
utSL & 13» to tuled An Act to render more simple and effectual the Titles hy which Congregations or Societies asso* 
Tmu for th« eiatedfor Purposes 0/ Religious Worship or Education in Scotland hold real Property required for such 
^^ISISS^ ^ ^n^'^1 '^hall apply to all Trusts for the Maintenance, support, or Endowment of Ministers of 
Schooiib *& Religion, Missionaries, or Schoolmasters, or for the Maintenance of the Fabric of Churches, Chapels, 
Meeting Houses, or other Places of Worship, or of Manses or Dwelling Houses or Offices for Minis- 
ters of the Gospel, or of Schoolhouses, or Schoolmasters' Houses, or other like Buildings; and shall 
also apply to Feu Duties and other Heritable Property as well as to Lands and Houses and Money 
invested on Heritable Security; and it is herebv declared and enacted, that the Societies or Bodies 
of Men specified in the said Act include and shall be deemed to include the Greneral Assemblies, 
Synods, and Presbyteries of the Established Church of Scotland, and of all other Presbyterian 
Churches in Scotland. 

Bceotdiag Deeds XXXm. The last Proviso to the Ninth Section of the ^^Titles to Land (^Scotland) Apt, 1858,*" 
Sn^S^tberam expresKd in the following Terms, vtz., "Provided always, that the recording of such Deed along 
B^'to opentte "with such Writ shall have the effect of an Instrument ol Sasine following on such Deed," is hereby 



OB fiicb repealed; and in lieu thereof, when a Deed which is the Warrant for Resignation, with a Writ of 
^^^*^ Redgnation written thereon, has been or shall be recorded in the appropriate Register of Sasines, 

the recording of such Deed along with such Writ shall not have the Effect of an Instrument of 
Sasine following on such Deed. 

DMeiiptiaa of XXXIV. The Fifteenth Section of the recited Act is hereby repealed; and in lieu thereof be it 

fa^MdSiMle enacted. That where anv Lands held or not held Burgage have been narticularly described in any 

^J^^^betaMrtcd prior Conveyance, Discharge, or other Deed or Instrument duly re(»raed in the appropriate Regis- 

in Mbeeqaettt ter of Sssines, it shall not be necessary in any subsequent Conveyance, Discharge, or other Deed or 

JjJjj^jKefe- Instrument containing or referring to the wliole or any Part of such liinds, to repeat the particular 

Description of the I^nds at Length, but it shall be sufficient to specify the Name of the County, 

and, ^K^iere the Lands are held Burgage, the Name of the Burgh and County in which they are 

situated, and to refer to the particular Description contained in the pxior Couveyanoe, Discharge, 

or 



TITLES TO LAND (SCOTLAND) ACT. 43 

or other Deed or Instrument so recorded, in or as nearly as may be in the Manner set forth in No. 
1. of Schedule (H.) to this Act annexed; and the Specification and Reference so made shall be held 
to be equivalent to the full Insertion of the particular Description contained in such prior Convey- 
ance, Discharge, or other Deed or Instrument so recorded, and shall have the same Effect as if the 
particular Description had been inserted exactly as it is set forth in such prior Conveyance, Dis- 
charge, or other Deed or Instrument. 

XXXV. The Thirty-first Section of the "Titles to Ujkd (Scotland) Act, 1858," is hereby re- Coiiv«y«w)M Md 
pealed; and in lieu thereof be it enacted, That in case of any Lrror or Defect in any Notarial In- S^'^^^^IJi""^ 
strument expede or to be expede in virtue of the said Act, or of the Act Eightii and Ninth Victoria^ new.'*^'* 
Chapter Thurty-one, or in the recording of any such Instrument, or of any Instrument of Resig- 
nation ad remanentiam, or in the recording of any Conveyance, or Procuratory of Resignation ad 
remanentiam^ or Warrant of Registration, recorded or to be recorded in the Register of Sasines 
in virtue of the said Titles to Land Act, it shall be competent of new to make and record a Notarial 
Instrument, or Instrument of Resignation, or of new to record the Conveyance, or Procuratory 
of Resignation, with the original or a new Warrant of Registration, as the Case may require ; and 
such new Notariid Instrument or Instrument of Resignation, so expede and recorded, or such Con- 
veyance or Procuratory of Resignation, so of new recorded, T^dth the original or new Warrant of 
Registration, as the Case may require, shall, from the Date of recording thereof, have the same 
Effect as if no previous Notarial Instrument or Instrument of Resignation had been expede or re- 
corded, or as ii such Conveyance, or Procuratory of Resignation, and the Original Warrant of 
Registration had not been previously recorded. 



XXXVL The Words "to be holden in the same Manner in which the Granter of the Convey- MMninir of 
"ance held or might have held the same," in the Fifth Section of the "Titles to Land (Scotland) y*" Wordj in 
Act, 1858," and the Words of the same or similar Import in the Twelfth, Twenty-first, Twenty- aST ims, dX- 
second, and Twenty-seventh Sections of the said Act relative to the Manner in which the Lands cUnd. 
mentioned in the said Sections are to be held, are hereby declared and shall be construed to mean 
that the Lands are to be held a me vel de me^ where the Investiture of Lands contains no Prohibition 
against Subinfeudation or against an alternative Holding, and a me only where the Investiture con- 
tains such Prohibition: Provided always, that where the Investiture contains such Prohibition, the 
Conveyance or Instrument shall, if an Entry in the Lands therein specified or thereby conveyed be 
expede with the Superior within Twelve Months from the Date of such Conveyance or Instrument, 
have the same Preference in all respects from the Date of recording in the appropriate Register of 
Sasines the Conveyance or Instrument, as if the same contained am a me vel de me Holding, and the 
Investiture did not contain any Prohibition against Subinfeudation or against an alternative Hold- 
ug. 

XXXVII. The Thirty-third Section of the Titles to Land (Scotland) Act, 1858, shall be read ^f^j?!?'"- 
and construed as if the Word "Resignation" were substituted for the Word "Registration" occur- Sind (s!) Ao(| 
ring in the said Section. 1S58 •* 

XXXVin. Where a Judicial Factor shall apply by Petition for Authority to complete a Title to Mode of oomplok. 
any Lands held or not held Burgage forming Part of the Estate under his Management, and where jJL JIf ^ Factor 
the Petition shaJl specify the Lands to which such Title is to be completed, the Warrant granted onaTtoitEiut* 
for completing such Title shall also specify the Lands to which such Title is to be completed, and ^ 
such Warrant shall be held to be a Disposition of the Lands, and an Assignation of any Heritable 
Securities contained in such Warrant in due and usual Form, in favour of such Judicial Factor by 
the Person, whether in Life or deceased, whose Estate is under Judicial Management, and, where 
such Judicial Factor has been appointed on a Trust Estate which shall have been vested in a Trustee 
or former Judicial Factor by such IVustee or former Factor, whether in Life or deceased, for the 
Purposes of such Trust: Provided always, that for enabling the Person in whom such Lands were 
last vested, or kjs Representatives, or other Parties interested, to bring forward competent Objec- 
tions against such Warrant being granted, or Claims upon the Estate, the Court shall order such 
Intimation and Service of the Petition as to them shall seem proper. 

XXXIX. Charters of Resignation or Adjudication or Sale shall operate as a Confiimation of the ^♦J^^^^^SIai" 
whole Deeds and Instruments necessary to be confirmed in order to complete the Investiture of the natum to operate 
Party in whose Favour such Charter may be or may have been granted. Confimuitioii. 

XL. Writs of Confirmation and Writs of Resignation and Writs of Clare constat gnmted in writs of Coafir. 
Terms of the l^tles to Land (Scotland) Act, 1858, by Subjects Superiors, shall be authenticated in fu'Su?^^^ 
the Form required b^ the Law of Scotland in the Case of ordinary Deeds. to be tenJi ^" 



XLL The 
Glare constat 



Stamp Duty chargeable on Writa of Confirmation, Writs of Resignation, Writs of s^,«nip Datjr oh 

J, and writs of Investiture, granted or to be granted in virtue of the said Act, and on ^2^ «fJJ«flr« 

Writs of Admowledgment under "The Registration of Leases (Scotland) Act," shall be the same ' 
M that now chMgealSs (A Chwten of Confiimation, Charters of Kengnationi «nd Fncepti of Clare 
oonatat 
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^ XLIL The Fees to be drawn from and after the passing of this Act in the Office of the Beeister 
of Deeds, Probatire Writs, and Protests shall be applied in the first instance to Payment m the 
Principal Keeper to the Extent of a Sum of Five hunored Pounds annnally, and of each of the Two 
AsBDStant Keepers to the Extent of Three hundred and fif^ Pounds annually, and any Surplus of 
the said Fees shall be disposed of according to the ezistiBg Law and Practice. 



XLin. This Act shall take effect from and after the First Day of October One *iliAti#f ^n/^ eight 
9t Att$ hundred and sixty. 



SCHEDULES referred to in the forgoing Act. 

SCHEDULE (A.) 

No. 1. 

Warrant of Registration to he written on a Conveyance when presented without AMignation apart or 

Notarial Instrument, 

Reoistbb on behalf of A,B. (insert Designation) \pr Register, &c., abng with Aarignation (or 
Assignations) hereon] (or otherwise^ as the Case may he). 

(Signed) A,B. 

[or] C.i>., W.S., Edinburgh, 

[or, as the Case inay de,] Agent of the 

said A.B. 



No. 2. 

Warrant of Registration to he written on a Conveyance when presented unth Assignation apart or 

Notarial Instrument. 

Register on behalf of A.B, (insert Designation) along with the Assignation [or Asrignations or 
Notarial Instrument] docqueted with reference hereto (or otJierwise^ as the Case may he). 

(Signed) A.B. 

[or] CD. W.S., Edinburgh, 

[or, as the Case may be], Ag^t of the 

saidil.^. 



SCHEDULE (B.) 

Notarial Instrument in favour of Dispones or his Assignee, S^c. 

At there was by [or on behalf] of A,B. of Z. Esquire, 

presented to me, Notary Public subscribiug, a Disposition [or other Deed, or an Extract of a Deed, 
as the Case may be]^ granted by CD, of Y, Esquire, and bearing Date [insert the Date], by which 
Disposition the said C.D, sold, alienated, and dispoued to the said A.B, [or gave, grant^, and dis- 
poned, or otherwise, as the Case may be, to the said A.B] [or to E.F.], and his Heirs and Assigneea 
[insert the Destination, if any, so far as may be necessary]^ heritably and irredeemably [or redeem- 
ably, or in Life-Rent, or otherwise, as the Case may he], all and whole [insert the Description of the 
Subjects conveyed; and if Hie Deed be granted under the Burden of a Real Lien or Servitude, or any 
other Incumbrance, Condition, or Qualification of the Right, or under Redemption, add 7iere], bat 
always under the Burden of a Real Lien, &c. [as Hie Case may be], [If the Person expeding the 
Instrument be other than tJie original Disponee, add]. As also there was presented to me [^re speeify 
the Title or Series of Titles by which such Person acquired Right, and the Nature and Extent of his 
Right]. Whereupon this Instrument is taken in my Hands, m Terms of the Titles to Land (Scot- 
land) Act, 1860. In witness whereof [insert a Testing Clause, as in Instrument of Resignation and 
Sasine authorized by the Act 10 j* 11 Vict. Cap. 49.] 

(Signed) G.ff. 

Notary PuUio. 

IJC, \Vitnea9. 



TnXES TO LAKD (SCOTLAND) ACT. 45 



SCHEDULE (C.) 

CUntse o/Direetian specifying Part of Dud which Granter desires to he recorded. 

And I direct to be leoorded in the Register of Sasines the Part of this Deed from its Commence** 
ment to the Words (insert Words) on the Line of the Page [and also 

the Part from the Words (insert Words) on the Line of the Page to 

the Words (insert Words) on the Line of the Psge] [or I direct the 

▼hole of this Deed to be recorded in the Register of Sasines with the exoep&on of the Part] lor 
Farts, as the Case may 6e, specifying the Part or Parts excepted^ as above,'] 



SCHEDULE (D.) 
Writ of Clare constat in Burgage Subjects. 



Wb [irjMcj^ Granters']. Whereas it dearly ajypears that C.D,<, linsert Name and Designation of 
the Ancestor} died last vest and seised in [describe Lands; and then insert any necessary Clauses as 
in Writs of Clare constat applicable to feudal Property]; and that conform to Listniment of Cogni- 
tion and Sasine [or as the Case may be] in &Your of the said CD,, recorded in the Register of 
Sasines of [insert the Title of the Register]^ the Day of in the Year 

And that A.B. [insert Name and Designation of Heir] is eldest Son and nearest and lawful Hdr of 
the said CD, [or as the Case may be]. Therefore we hereby declare the said A,B, to have Right to 
the said Loads as Heir foresaid. In witness whereof [to be tested and signed in common Form}. 



SCHEDULE (R) 

Notarial Instrument in favour of a general Disponee, or his Assignee^ ifc. 

At there was by [or on behalf of] A,M, of Z., presented 

to me, Notary PubUo subscribbg, a Diaposition [or other Deed or Insirume:nt]^ recorded in the 
[specijfy Register of Sasines and Date of recording], by which recorded Disposition [or other Deed or 
Instrumentj CD, of Y. was vested in all and whole [describe the Lands or other Subjects, as the Case 
may be]; as also there was presented to me a general Disposition [or other Deed, or an Extract of a 
Deed], granted by the said CD,, and bearing Date [insert Date], by which general Disposition the 
said CD, gave, granted, and disponed [or otherwise, as the Case may be], to the said A,B, and his 
Heirs and Assignees, [or otherwise, as me Case may be], heritably and irredeemably [or in Life-Rent 
or otherwise, as the Case may be]^ idl and sundry the whole Heritable Estate of which he was [or 
might die] possessed. [If the Deed be granted under any Real Burden, or Condition or Qualification, 
add here, but always under the Burden dt the Real Lien, &c.; and if the Deed be granted in trust, 
or for specific Purposes, add, but always in trust or for the Uses and Purposes mentioned in said 
Deed. Jfthe Person expeding the Instrument be other than the original Dispense, add, as also there 
was presented to me (specify ^ ^'^ or Series of Titles by which such Person acquired Right, and 
the Nature and Extent of his Right)]. Whereupon, ^c, as in Schedule (B.) 



SCHEDULE (P.) 

No. 1. 

Assignation of an unrecorded Conveyance. 

1, A.B., in consideration o£^ &c. {or othenoise, as the Case may be], hereby assign to CD. and his 
Heirs and Assignees [or othenoise, as the Case may be], the Disposition [or other Deed, specifying 
the Nature of tJie Deed,] granted by E.F., dated, &c., by which he conreyed the Lands of X, as 
therein described, to me [or otherwise, as the Case may be, specifying the connecting Title, and the 
Nature and Extent of the Right conveyed. StaU the Term of the Assignee's Entry; and other 
Particulars, if any, ought to be specified.] In witness whereof {insert a Testing (Muse in the usual 
Form], 



No. 2. 

Assignation of an unrecorded Conveyance written upon the Conveyance. 

1, A.B,, in consideration of, &c. [or otherwise, as the Case may be], hereby asagn to CD, and his 
Heirs and Assignees [or otherwise, as the Case may be], the foregoing Disposition of the Lands of X, 
afe therein described, granted in my Favour [or otherwise, as the Case may be, specifying the connect- 
ing Title, and the Nature and Extent <^the Right conveyed. State the Term of the Assignees Entry; 
ond other Particularit if my, ought to be spedjUd]. In witness whereof [insert a Testing Clause in 
Oe wial Form]. 

SCHB« 
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SCHEDULE (G.) 

Notarial Instrument in favour of an Amtfnee to an unrecorded Conveyance to he recorded along with 

the Conveyance. 

At there was by lor on behalf of] A.B. of Z.^ 

presented to me, Notary Public snbBcribing, a Disposition [or other Deed^ as the Case may be, 
mecifying the Nature of the Deed]^ granted by CD. of F., and beuing Date [insert Date"]; by which 
Diipofiition the said CD, conveyed to E.F. the Lands of X, as therein described, and which Dis- 
position is to be recorded along with this Instrument; as also there was presented to me [specify the 
Title or Series of Titles by which A.B» acquired Eighty and the Nature and Extent of his lUght], 
Whereupon, {(v.^ as in Sdicdule {B,) 

(Signed) G.H,, 

'Satarj Public. 
LK., Witness. 
X.3f., Witness. 



SCHEDULE (H.) 

No. 1. 

Clause of Reference to particular Description contained in a prior Deed, 

The Lands [or Subjects] and others [or the Lands delineated and coloured on a 

Copy of the Ordnance Survey Map hereto annexed, and signed as relative hereto J [or the Lands of 
A, and others,] [or the House No. 10, Street, and others,] [or other Wee short 

Description^ in the County of , [or in the Burgh of and County of 

cu the Case may &e], being the Lands [or Subject^ particularly described in the Dis- 
position [or other Deed, as Hie Case may 6e], granted by CD,, ana bearing Date [insert Date"], and 
recorded in the [specify Register of Sasines^ on the Day of in the 

Year . , [or as particmarly described in the Listrument of Sasine or Notarial Listrument 

recorded, j*c., or as the Case may be,'] [If Part only of Lands is conveyed, describe such Part as 
above, and add, being Part of the Lands particularly described, f^c; or tiius, beiog the Lands [or 
Subjects] as particularly described, &c., with the Exception of, and describe the Part excepted.'} 



No. 2. 

Clause of Reference to Destinations in Entails. 

[After inserting such Part of the Destination as may be thought necessary, add] and to the other 
Heirs specified and contained in a Disposition and Deed of Entail of the said Lands executed by the 
Deceased E,F,, bearing Date the Day of in the Year , 

and leoorded in the B^;ister of Tailzies on the Day of in the Year 

, [or in the said Disposition and Deed of Entail dated and recorded as afiiresaid, or 
in a Deed [or Lis^ment] recorded [specify Register of Sasines] upon the Day of 

in the Year ]. 



SCHEDULE (L) 

Notarial Instrument in favour of a Trustee in a Sequestration, or of Liquidators of Joint Stock 

Companies, 

At there was, by [or on behalf of] A,B., as Trustee on the 

sequestrated Estate of CD., [or as Liquidator for winding up the (specify Name of Cofnpany)], pre- 
sented to me, Notary Public subscribing, a Disposition [or oilier Deed or Instrument] [insert Date] 
recorded in the [specify Register and Date of recording], by which jj-c, [specify the Title or Series of 
Titles by which the Bankrupt held the Lands]; as also there was presented to me an Extract Act and 
Warrant of Confirmation in favour of the said A,B., dated [insert Date] [or here specify the appoint' 
ment of the Liquidator or Liquidators, and tlie Date thereof]. Whereupon, jrc., as in Schedule (B.) 



SCHEDULE (K) 

Bkguter, in Terms of Clause of Direction, on behalf of A,B, [insert Designation, and, where 
necessary, add, along with Assignation hereon (or Assignations hereon) (or Writ of Besignation 
hereon) (or the Assignation or Assignations or Notarial Listrunient dooqueted with rtterenoo 
hereto) (or otherwise^ as Me Case may be)]. 

(Signed) A.B, 

[or C.D.^ W.S., EdmboxnhJ 
[or,aiiheCat9maybe] Agent of tb« aid iLA 



/•i:i 
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SCHEDULE (L.) 

Clause of Reference to Conditions ofEntaUy j*c. 

[After the Description of the Lands insert] But always with and under the Conditions, Prohibi- 
tions, Declarations, Limitations, and Restrictions, and Clauses irritant and resolutire, [or Clanae 
authorizing Begistration in the Register of Tailzies, as the Case may he,] contained in a Disposition 
and Deed of Entail of the Lands of X [specify leading Name merely], and others, executed by the 
Deceased E.F., bearing Date the Day of in the Year and 

recorded in the Register of Tailzies on the Day of in the Tear 

[or in the said Disposition and Deed of Entail dated and recorded as aforesaid] [or 
in (specif J Writ) recorded in the General Register of Sasines (or, as the Case may he) upon the 

Day of in the Year ]. 



THE END OF ACTS OP PARLIAMENT, 
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